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I.B. MY3UKA

Ipuna Bonooumupiena My3uka, xanouoam
IOPUOUYHUX HAVK, CMAPWULL HAVKOBUL CNi6-
pobimnux Incmumymy Oepxcasu i npasa
im. B.M. Kopeyvrkoco HAH Vkpainu

CYYACHI ®UIOCO®CBHKI IIIAXOAn
JIO BUSHAYEHHSI OB’€KTA I IIPEJIMETA IOPHJIUYHOI HAYKH

[TinBuieHHs iHTepecy 1o npodiieM (HinocopCchbKoro OCMHUCICHHS MpaBa, CpoOr CTBOPHU-
TH BCEOCSDKHY TEOpilo NMpaBa Ha OCHOBi T'épMEHEBTHKH, CEMiOTHKH, (PeHOMEHOOTT Ta iHIINX
HanpsamiB dinocodii mocTMoEepHy BUMararoTh 3BepHEHHS 0 (iToCOPCHKUX OCHOB HAyKH,
OCKIiJIbKH, ICTOPis HAyKH TMOKa3ye, 110 aHali3 OCHOBOMOJIOXKHUX MOHATH AEKOJIU MPU3BOIUTD
IO CYTTEBHX 3MiH Yy PO3BUTKY HaykH. Ll ctarTs € crpoboro aBTOpa NEBHUM YHHOM Mepe-
OCMHCIIUTH pO3yMiHHsI 00’€KTa i mpenMeTa IOPUINYHOT HAYKH i BIUTMBOM HalCydYacHIINX
3100yTKiB (pyHIaMEHTANBHUX PO3iiiB ¢inocodii — oHTONOTIT Ta emicTeMoyorii, a TakoX
CUHEPreTUYHOI MapajiurMHu.

Ak i Oynp-sika iHIIA HayKa, FOPUCTIPYACHLs Ma€e CBill mpeaMeT. BusHaueHHs npeameTa Ha-
YKH — 1aCTh BiJTNOBib HA MUTAHHA, L0 CaMe BUBUYAE NeBHA Hayka. PopMyBaHHS HayKOlO Biac-
HOTO TIpeIMeTa — 1ie CKJIaIHUi Mpolec, SKUi Ma€e CBOI CBITONNISAIHHUM, iCTOPUYHHHN, Mi3HABAIb-
HUH, MIHHICHUH 1 CYyTHICHUI BUMIipH.

Ha nmymky aBTopa, cydacHa IOpuIMYHa HayKa, BU3HAYAIOUU CBili mpenMeT (TOOTO KOJIO IMH-
TaHb, IKi BOHA BUBYAE) MOBUHHA MEpeAycCiM 3’ACyBaTy Miclie IOpHINYHOrO 3HAHHS B CHCTEMI
HAayKOBOTO 3HAHHS 3arajioM, a TakoX HOro poJsib y (j)opMyBaHHi HOBOTO 3HAHHSI.

B cyuacniii Hayui ciocTepiraetbes ABi TeHACHLUIT y (opmyBaHHi HayKOBOTO 3HAHHS. [lep-
IIa 3 HUX TOJTae y TOTTHONeHHI AudepeHmiamii Ta cmemiamizamii mpeaMeTa HayKOBOTO
JOCIiDKEHHS, CyKYTTHOTO HayKOBOTO 3HAHHS, B MOCWICHHI JeTali3allii CTpyKTypy HayKOBOTO
3HAHHS Ha BCE BiJajeHinni onHa Big oHOi cdepu. JIpyra — B 3a0e3nedeHHi €IHOCTI 3HAHHS i
MOZI0JIaHHI KOPZIOHIB MK HOro oKkpeMuMHM ramy3smu. Bin mouarky XX cromiTrs Hapoctae
JOMiHYBaHHS Apyroi TeHaeHuii. ToMy cTpyKTypy HayKH He CJliJ po3IIsary siK 3aCTUIIY CUC-
TeMy. 3MiHa CTPYKTypH HayKOBHX 3HaHb BiI0yBaeTbcs nocTiitHo. [Tpu uomy, ik npaBuiio, GpyH-
JAMEHTAJIbHI BIIKPUTTSA B OHIH raqy3i HAyKH 3yMOBIIOIOThH 3MiHH MPEAMETIB iHIIHUX ramy3ei.

V¥ 3B’s3Ky 3 UM Tpeda 3BEpHYTH yBary Ha cy0’€KTUBHi i 00’ €KTHBHI IPUYWHH, SKi BILTH-
BalOTh Ha MpOLEC MOALTY Haykd Ha ramysi. Cy0’€KTHBHI MPUYMHH MOPOIKY€E OOMEKEHICTh
JIIONICHKOT MPUPOAX (MOpalibHa, iHTeNeKTyalbHa, eTHYHa Tollo). O0’€KTUBHUMU MPUYMHAMU
€: 6araTtorpaHHiCTh, OE3KiHEUHICTh i O€3MEXHICTh HAYKOBOTO JIOCIIJKEHHS; BETUKUN 00Csr
EMIIIPUYHOTO MaTepiany, SKUil BUMarae TEOPETUYHOIO OCMHUCIIEHHS B paMKax HayKu; oOMme-
JKEHICTh T3HABAJIILHOTO Ta iHTENEKTYyallbHOTO Pecypcy OKpeMHUX CyO0’€KTiB Mi3HaHHSA Ta iX
00’€THaHb; ICTOPUYHI YMOBH (POpPMYyBaHHS CTPYKTYPH HAYKOBOTO 3HAHHS K GOPMHU COIlialib-
HOT JIIICHOCTI; CTEPEOTHITH CYCIiJIBHOT CBiTOMOCTi CTOCOBHO PO3YMiHHS CTPYKTYpPH Ta 3MiCTY
HayKH B LJIOMY Ta il OKpEMHX YacTHH!.

3 ypaxyBaHHIM LIMX NPUYMH MOXKHA BUPI3HUTH TaKi OCHOBHI MPOOIEMU CTPYKTYpYBaHHS
HAyKOBHX 3HaHb: MpobiieMa 00’€KTUBHHX i Cy0’€KTUBHHX KPUTEpiiB, a TAKOX MPHUHIIMIIIB

© 1.B. My3suka, 2006
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Mysuka I.B. CyyacHi cinocodcbki nigxoan Ao BU3HaYeHHs o0’ekTa i npeamera ...

MIO/IiTy HAyKOBOTO 3HAHHS Ha OKpeMi Hayku; mpobjiemMa aOCONIOTHOCTI UM BiTHOCHOCTI MEX
cepell OKpeMHX Hayk; mpodliema «MiKrany3eBUx» i «KKOMIUIEKCHUX (bararorany3eBux)» Hayk;
KOMYHIKaTuBHa rpoOsieMa (00MiH 3HAHHIMH MiXK Pi3HUMH Taly3sMHA HAYKH).

VY Ham yac CTpyKTypH3alis HayKOBUX 3HAHb BiIOyBAa€ThCS (IO BEPTHKAT» W «IO TOPH-
30HTaNMi». Ha IyMKy aBTOpa, OMHUM i3 OCHOBHUX KPHUTEPiiB CTPYKTypH3allil HAyKOBUX 3HAHb
«TI0 BEPTHKAII» € Mepexif Bifg Hal3arajbHIIIOro 10 KOHKPETHOTO 32 MPUHIMIOM iepapXii.
Maetbes Ha yBa3i BUOKpEMIIEHHsI i3 3arajibHOro 00’€KTa i mpeaMeTa IOCIHiKEHHsS HayKH B
LiJIOMYy — ClieliaJIbHUX 00’ €KTIB i MPEMETIB, [0 € YACTHHAMH 3arajibHOTO, SIKi BUBYAIOTh OK-
pemi pricu Ta 0coOnMBOCTI 3aranbHOTO. LI KOHKPETHI JieTani3oBaHi 3HaHHS MOXKHA TTOPIBHATH
3 LeNIMHAMHM B 3arajbHil mipamiai HayKOBUX 3HaHb MPO pealibHUi CBIiT. 30Kpema, Ha OCHOBI
TaKOTO TIIXOy MOXKHA YSBUTH IMEBHY i€papXit0 00’€KTiB i MpeAMeTiB HayKH CTOCOBHO MpO-
67eMu BU3HAYEHHS MTPeAMeTa IOPUIANYHOI HAYyKH: 00’ €KT i MpeaMeT HayKH 3arajoM — 00 €KT i
npeaMer ¢inocopcrKUX HayK — 00 €KT i MPEeAMET COLliaJbHUX HayK — 00’€KT i mpeaMeT opu-
JU4YHOT HayKH (FOpUCTIPYAESHLT).

CrpykTypusallisi HAyKOBHX 3HaHb «I0 TOPH3OHTAI» nepe}:[6aqae BUpILIEHHS MpoOiieMu
CIIiBBiJHOIIEHHS 3aralbHOTO i KOHKPETHOTOo, TOOTO 00°€KTa i mpeamera Hayku. CydacHa Hayka
YiTKO pO3pi3Hs€ BKa3aHi MOHATTS B HAYKOBOMY JIOCIikeHHi. Lli kareropii HaykoBoro mporecy
CHIBBiAHOCATBCS MiXk cOOO0FO SIK 3araiibHe i yactkoBe. OJIUH i TOM caMuit 00’ €KT MOYKe pO3TIIs-
JaTtucs Kilbkoma Haykamu. Kojio muTaHb, KOTpi 3aJIeXHO BiJl METH i 3aBIaHb JOCIIPKEHHS BUB-
YalTbCSA K YacTUHA 00°€KTa i B HOro Me)kax CTaHOBJISATh MPEAMET TOCIiIKESHHS.

ChOroiHi 3araJIbHONMPUIHATHM € PO3yMIiHHS KaTeropii «00’€KT HAyKOBOTO J0CIiKEHHS
SK 00’€KTUBHOI peasibHOCTi. Pa3om i3 TUM mMigKpecmoeThes, MO 00’€KTHBHICTh i pedo-
BUHHICTh HE € iIECHTUYHUMH MOHATTAMHU. OCKiJIbKH 00’ €KTUBHA pealibHICTh Ma€ He JIMIIe Cy-
TO 00’ €EKTUBHUM aCIEKT (peaana JiACHICTD, siKa iCHY€ 11032 i He3aJIeKHO BiJl CBIJOMOCTI Jito-
JUHM Ta ii mi3HaBalIbHOT ;u;mm—xocn) a i cy0’eKTMBHMI acmeKkT (AyMKH, CBiIOMiCTh Ta
MiZCBiIOMICTh Cy0’€KTIB, 110 Mi3HAIOTh 00’ €KTUBHY PEANIbHICTh, SIKi MOXYTh caMmi BHCTYNATH
00’€KTOM Mi3HAHHSA JUIS iHIIMX Cy0’€KTiB, TOOTO CTaTH 00’ EKTUBHOKO PeabHICTIO), PO3pPi3Hsi-
I0Th Pi3HI THMU 00’€KTiB i pi3Hi THMH Cy0’€KTHO-00’€KTHUX BiTHOCHH: (i3W4Hi peu,
CBiJIOMICTb JFONIEll, CTaH CBiIOMOCTi OKpemMoro cy0’ekta(iB) Ta iXHiX Tpym, BJacHe TiJlO
cy0’exra i fioro S 3aranom, peanbHi CHTyalii Ta MPOIECH, BiTHOCHHH MiXK Cy0’€KTaMu, Mpea-
METH KyJIBTYypH Ta X CMUCIIU TOLIOZ.

Haiibinp1u nommpeHnM y cydacHiil Hayli € po3yMiHHS 00’ €KTa sIK TOT0, Ha L0 CIpsAMOBa-
Ha Mi3HaBajbHa 200 iHIIA AiAIbHICTE cy0’exTa. Ciif TAKOXK PO3PI3HATH TEPMiHU «00’€KTHBHA
peasIbHICTh» Ta «00’ KT HAYKOBOTO JOCTiIKeHHs». ToMy Tix 00’ €KTOM HAyKOBOTO JIOCJiKEH-
HS PO3yMitOTh YacTuHy (cepy, pparMeHT) 00’ €KTUBHOI peanbHOCTI, Ha SIKY CIIPSIMOBAHO BO-
JIbOBI, yCBiomIieHi nii cy0’ekra (inauBiga abo couianbHOI rpynu) 3 METOO Ti3HAHHSA.

MeTot0 HayKOBOTO Mi3HAHHSA (Ha BiAMiHY Bii TOOYTOBUX 3HAHb, HAKOMMYEHUX LIUITXOM 3a-
CBOEHHS MPOTSATOM TPHUBAJIOrO Yacy eMIIpUYHOro JOCBiAy OaraTboxX MOKONiHb Jtoneil) Tpa-
JIMIIHHO BBAXKAETHCS 37100yTTS CUCTEMHUX 3HAHb PO 00’ €KTHBHY pealibHiCTh. Tomy mif cy-
YaCHOIO HAyKOO OiNBIIICTh BUCHUX PO3YMi€ CHCTEMY 3HAHb MPO TIEBHY CUCTEMY SIBUIILS.

PazoM i3 THM Ba)KKO MOTOIUTHCS 3 JYMKOIO YaCTHHHU BUSHHX IIPO Te, 1[0 CUCTEMHI 3HaH-
HSl MOJKHA OTPUMATH JIMILE PO CUCTEMHHUN 00’€KT. Y 3B 43Ky 3 IIUM MPHUITyCTHMa iHTeprpe-
Tarist Oy/b-sIKOT HAYKH SIK CUCTEMH 3HaHb Ipo Oinblr a00 MEHIIT aIeKBaTHY CHCTEMY 00’ €KTHB-
Hoi peasnbHOCTI. Taka mo3uuis Oynaa MPOAUKTOBAHA €MiCTEMOJIOTIEI K MapaJurMoro, o na-
HyBaJIa B T€OPii mi3HaHHS OJIM3bKO TPHOX CTOJNITh, ajJie ChOTO/IHI, HA JYMKY AESIKUX HAYKOBIIiB,
€ 3acTapijioro i He BiAMOBiJae pIBHIO Cy4YacHOi METOHOJOTIYHOI KyJbTYpPH HAyKOBHX
JOCIiKeHb*. Y 3B’513Ky 3 UM OCTaHHIM YacOM MaroTh MicClie CITPOOU PO3BUTKY €IicTEeMOJIOT T
SIK 3arajJbHOI Teopii Mmi3HAHHA, 5K, HA JyMKy 0araTbOX CydacHHMX yUSHHX, BHHIIIA 332 MEXi
KJIacU4YHOi1 THOceoJsoriis. Tomy, Ans TOUHIMIOro po3yMiHHA 00’€KTa i MpeaMeTa HayKOBOTO
JOCIi/PKEHHS CITii BpaxOBYBaTH KOHLIENTyallbHiI 0COOJIMBOCTI Cy4acHOi Teopii mi3HaHHS, 30K-
peMa TaKHMxX BaXJIMBUX HAMpsMiB (igocoPChbKoT HAYKH, IK OHTOJIOTiS Ta eMiCTeMOJIOTis.

Po3nin dinocodii — onmonocis, posmsaae 06’e€KT i MpeaAMET HAYKOBOTO JTOCIiPKEHHS TTi T
KYTOM 30py OCHOBHOTO THTaHHs OHTOJIOTI1: O icHye? OHTONOTIS, SIK 3arajbHe BUSHHS PO
cylue, JOCITiKy€e 6yT"m CBITY, OCHOBH BChOTO CYyIIIOTO: MaTepuo MPOCTIp, Yac, pyX, pO3BUTOK,
(hopMy, OXO/KEHHs 3 1HILIOro | Mepexij B iHIe, IelIo i Hilllo, MOXKITUBE i HEMOXIIUBE, BU3-
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HadeHe (fIilficHe) W HeBU3HaueHe, KiJIbKICTh i Mipy, 0COOJMBiCTh, MOPSAAOK Ta iCTUHY, He-
00Xi/IHICTh, MPUYUHHICTH, CBIIOMICTh, TyX Ta iHIIe. OTiKEe, 00’ €KTOM HAyKOBOTO JIOCIIiIKECH-
Hs OHTOJIOTIT € OyTTd CBiTYy, ()yHIAMEHTalbHi BIACTHBOCTI (OPM i CMOCOOIB iCHYyBaHHS
BcecBiTy B mianexkTuyHili €THOCTI 3 HOTO JyXOBHHM OCSTHEHHSM.

Kareropist OyTTs Mo-pi3HOMY TPakTyeThCs cydacHoro ¢inocodiero. TepMmin «OyTTsa» Mae
JeKibKa 3HaueHb: CHHOHIM iCHyBaHHS (BHPaXXaeThCs TPAMATUYHOIO i JIOTIYHOIO 3B’S3KOIO
«€») — yHiBepcallbHE TOHSTTS, 1[0 CTOCY€EThCs Oyb-40ro; BU3HAaUYeHe OyTTA — MMO3HAYAE KOH-
KpeTHi pedi Ta ABHILA, B T.4. i JoauHy (3a [aiinerrepom); Ge3nocepeans AiNCHICTb, ille He
PO3/IBO€EHA Ha SIBUIILE i CYTHICTh; MPOTHUIEKHICTh CBioMOCTi (y 3icTaBiieHHI OyTTS i CBino-
MOCTi)®. ByTTs 4acTKOBO 30ira€eTbcs 3 MOHATTAM YHiBepcyMy, kocMmocy, BcecBiTy, mpupoau
KUTTA 1 PO3MIAIAETHCS SIK €HICTh 1 0araTOMaHITHICTh, K CTa0iNBHICT 1 MiHJIUBICTb, SIK ITe-
pepBHICTE i HemepepBHicTh. Po3pi3HAIOTE TakoX HasiBHE OyTTs, iCHyBaHHS, OyTTs-B-CBiTi, 1a-
He OyTTs (A €). H. 'apT™Man po3pisHsie, 30kpema, peanbHe i ineansHe OyTTs. PeanbHe (icHy-
BaHHA) OyTTS Mae MPOCTOPOBO-YaCOBi XapaKTepUCTUKY, IHAUBidyalbHe # HemoBTOpHe. Ine-
anbpHe OyTTs (CyTHICTH) HE Ma€ 4acOBOT0, JiMICHOrO, AOCIiJHOTO XapakTepy, HOMy He BIacTH-
BO OyTH (DaKTOM, BOHO CTPOTO HE3MiHHE, 3aCTHUIIIE, TaKe, 10 iCHY€ BiuHOS. 31aTHiCTh OyTH SIB-
Jisie co000 3arajibHy 0COONMBICTh YCiX peveid, B T.4. i MPaBOBUX peastiiid.

OCHOBHOIO BiAMiHHICTIO MiXX KareropisiMu «OyTTsS» i «peabHIiCTh» € Te, 10, Ha BiIMiHy
BiJ OyTTs sk Oe3mocepenHboi AifiCHOCTI, 1le He PO3/BOEHOT HA SABUIIE W CYTHICTb, Y peajb-
HOCTI PO3PI3HAIOTH MOXKIIMBICTb 1 HEOOXiHICTb, TOI 5K Y AiliCHOCTI BOHM 30iraroThcs. 30kpe-
Ma, pealibHICTh BIiAMOBia€ OHTONOTIYHOMY «OyTTHO-B-CO0i», abCTparoBaHoMy Bin Horo pe-
(JIEKTUBHOCTI, i BUTUIMBAE 3 TMi3HABAIBHOTO 3B’ 3Ky 10,

BinnoBinHo, B paMKax OHTOJIOTIYHOTO BHMipy, OCHOBHOIO KaTeropi€to IOpUCTIPYASHIIiT, Ha
IyMKY aBTOpa, Ma€ BUCTYIATH KaTeropist «OyTTs mpaBa» («CBIiT mpaBay), 3MIiCTOM KOi € QyH-
JaMEHTaJIbHI BIACTUBOCTI (OPM i crioco0iB iCHyBaHHS MpaBa B JialeKTHUYHIH €IHOCTI 3 Horo
JOYXOBHUM OCSITHEHHSM. HalBaxIMBIIIMMHU XapakTepuCTHKaMM Li€l KaTeropii MocCTaroTh
MPOCTIp i Yac, €AHICTh i OaraTOMaHiTHICTh, CTAOINBHICTh i MIHJIMBICTD, TIEPEPBHICTH i Helle-
PEPBHICTB, iH}:[I/IBi):[yanLHiCTL i Hel'[OBTOpHiCTL peaNIbHICTh Ta i1eaTbHICTh.

CepIIeBUHOIO OHTOJIOTIT € TEOPist PO3BUTKY (eBomoun) BCHOTO CYILOTO — nianektrka. Oc-
HOBHMMH TOHSTTAMH JiaJeKTHKH PO3MISAAIOTECS PyX i 3MiHA Ta iXHS CYTHICTb, @ TAKOXK
3B 530K, B3a€EMOJisl, BiqHOIMEHHs. OCKiNbKM pyX 1 3MiHa, K MPOLECH, BiAOyBalOThCS y Mpo-
cTopi-uaci 1 Ko)kHa 4aCTHHKA BCECBITYy Mae BJIACHI MPOCTOPOBO-4ACOBI XapaKTEPUCTUKH, Be-
JIUKOTO 3HA4YeHHsI HaOyBa€e iCTOpUYHA €BOJIOLIS MONIIIB JFOIWHU HA MPOCTip-yac, aike KOxK-
HE TIOKOJIiHHSA JFoIell CTBOPIOE CBOIO BIIACHY CBITOIIAIHY KapTHHY CBITY.

Tomy, 3 moTIAAy MiaJeKTHKH, MPOLECH PyXy i 3MiHHM B OyTTi IpaBa MarOTh PO3TIIAIATUCS
i KyTOM 30py HOTro iCTOPUYHOI €BOJIOLIT Ta CBITONIAAHNX KapTHH, CTBOPEHHX Yy TEBHi 4a-
COBi MPOMiXKH.

Po3BuTOK ysiBNEeHb PO 00’€KT OHTONOTI y XX cTONITTI OyB 3yMOBIIEHUI! MIaHKiBCHKOIO
KOCMO(I)BI/IKOIO Ta repMeneBTHKol0 Beecsity. Choronni repmenesTika HaOysa GyHKUiH oHTO-
norii (I-K. I'anamep, }O. Xabepmac), ockinbki «OyTTs, ke MOKe OyTH 3pO3yMilTHM, € MOBa
couianbHOi (iocodii, OCKiNBKH PO3yMiHHS € ()OPMOIO 3MIMCHEHHS CYCHiJIBHOTO KUTTA i
«kpuTuku ineomoriin. ¥ 0. Xabepmaca TepMEHEBTHKA BUCTYNAE OJHUM 3 3ac00iB KOH-
comiganii pi3H1/1x Teuiil cyyacHoi dinocodii i Moxe OyTH BUKOPUCTaHA B ICTOpI/I‘{Hl/IX IOpH-
JUYHMX Ta iHIINX HayKax, 110 MalOTh CIIPaBY 3 aHali30M 00’ €KTHBOBAHUX Pe3yJIbTaTiB CBilO-
MOI JIFOACHKOT aistabHOCTI!!.

3okpema, M. aiigerrep HaroJjomIyBas, U0 MEPBUHHAM € HE YaCTKOBHUI CBIT (HAIpHKIa
¢i3ukn), a came (heHOMEH CBiTy, BiJl SKOTO BXKE SK IMOXIi/IHI YTBOPIOIOTHCS BCi iHII CBIiTH.
BcecsiT cymoro 3a cBoiMu pi3HIMH chepaMu i MOXKe CTAaTH TOJIEM BUCBITICHHS i OKpeCIieH-
Hsl IEBHUX MPEIMETHUX ramys3ei. A BOHH, HAPUKJIAJ icTOpisl, IpUpoAa, MPOCTip, KUTTH, PH-
CYTHIiCTb, MOBA i T.I., 31 CBOTO OOKY, 1al0Th 3MOTY y BiAAMOBiAHUX HAYKOBHUX PO3BiJKaX «TeMa-
TH3yBaTu cebe B mpeaMeTny. 3 i€l mo3ullil, BHOKpeMJIEHHS, nepiia Qikcallis mpeIMeTHUX ra-
my3ell i ompaimoBaHHS IX B OCHOBO-CTPYKTYpax, JOCSTAETHCS BXKE JOHAYKOBUM JOCBIIOM i
TIyMaYeHHAM KoJa OyTT, a BXKe MOTIM — HAyKOBHM JOCIiDKeHHSIM. Yci 0e3 BUHATKY HayKd
9ac BiJ{ 4acy IIyKaloTh Leil MEePBHHHMIA MiXia 10 Toro, mo mae OyTu ii mpeamerom. Takuii
«(hyHaaMeHT» IyKaeThes # y (i3uui, B icropiorpagiuHux Haykax Mpo AyX i Mpo MIpUpomy, 1is
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AKMX XapaKTepHe HaMaraHHsl 1ialoriyHO-reépMEHEBTHUYHO MOSCHUTH MPUXOBAHY i CIIOTBOPEHY
HalllapyBaHHAMU TIEPBUHHY KOHLENTYalbHICTh bOTO «(pYHAAMEHTY» (ITPOTOTEOPiil), a BiATaK
i 1ior0 3B’S30K 31 CBITOM HOBUX TEOpiii!2.

[puitaATTa THX 200 IHIKX 3araJbHUX OHTOJOTIYHHX MPHITYIIeHb moao OynoBu Beecsity
i METO0JIOTIYHUX TPHHIIUIIB MOOYIOBH i «CTUKYBaHH» KOHKPETHHX TEOpid Bele 0 yTBO-
PEHHSI, B IIPOLIECi Aiajory 3 HOBMM CBiTOM, YAMJIAJli CKIAAHIIIO! i€epapXiyHOT CHCTEMH POTO-
Teopiid. Lle o3Hauae, 10 crapi GpyHAaMeHTaNbHI Teopii-nonepeHuLli BilirpaloTh aKTUBHY POJIb
y GopMyBaHHi CMHCJIOBOT CTPYKTYpU HACTYTHUX HOBHX TEOpiH i raiy3eil Hayku B Lijomy 3.

BaxxnuBo Takox, 110 miaHkoBa (hi3uKa 3akiajia HOBe pO3yMiHHsI OHTOJIOTIT aOCOIIOTHOTO
i BITHOCHOTO, TTOB’s13aHE 3 YBEICHHSM, SKIIO IIe TI0 MOXKITUBO, OApa3y BCiX (GyHAaMEHTANBHIX
KOHCTaHT 5K KpUTHYHUX TTapaMeTpiB eBomromii Beecity. Pesynbsrarom 3acTocyBaHHS BCHOTO
CIIEKTPY CTaJHX (3aMiCTh OKPEMUX i3 HUX y TOMEPEHiX Teopisix) cTae 6araToMipHicTs mepe-
xofty Mi’X TEOPETUYHUMH OMKCAMH, 110 Ja€ 3MOTY HPOKO Bapi}OBaTI/I eJIeMEeHTH MOOYA0BH Te-
Opiif. YTBOPIOETECSA NPUHLMIIOBO HOBA CHCTEMA PO3YMIHHS Ta Mi3HAHHS, SIKA OCOONMBUM 4K~
HOM IHTETpy€ i CTPYKTypy€ KOHIENTyallbHi 3000yTKH BCiX O3 BHHATKY HomnepenHix (yHma-
MEHTAIBEHUX Teopiii!4.

OHTOJIOTIYHI MPUITYIIEHHS [M0J0 OyIOBH «CBITYy MpaBay» TaKOX MAalOTh IPYHTYBaTHCS Ha
MEBHUX «OCHOBO-CTPYKTYpax», C(OOPMOBAHUX HA OCHOBI JOHAYKOBOTO JIOCBi Ty, TIyMaueHHIM
OyTTs i Mi3HIIMX HAyKOBUX AOCHikeHb. Lleli mepBMHHMN migxin (MepBUHHA KOHLENTY-
aJbHICTh, «IPOTOTEOPii») i Oro 3B’A30K 31 CBITOM HOBHUX TEOpiH, SKi IHTErPYIOTb 1 CTPYKTY-
PYIOTh KOHIIENTYasbHi 300y TKH BCiX MOMepeaHiX (pyHAaMeHTAIbHUX TeOopiil, Mae OyTH mpe-
METOM BHUBUYCHHS IOPUANIHOT HAYKU 3aTaJioM.

Xoua 3aBIsSKH TUIAHKIBCBKi MOBI yTBOpHMIacs MPUHIMIIOBO HOBA CHCTEMa PO3YMiHHS Ta
mi3HaHHS, MpodiIeMaTuKa repMEeHEBTUKY (i3UKH BiAPi3HAETHCA BiJ MPOOIEeMaTHKY iHIINX Ha-
YK, TaKUX SIK JIIHTBICTHKa, IOpUCHIPYIEHLis, icTopis i T.m. 3okpema, X.-I'. ['agamep 3ayBaxy-
BaB, 1110 HAyKOBe i MpodeciiiHe npaBoBe MUCIEHHS HE CJiJ MPUPIBHIOBATH 32 AHAJIOTIEIO A0
{H)KEHePHOTO Ta MPUPOJHOHAYKOBOIO MUCICHHS B 3arallbHONPUIHATOMY pPO3YyMiHHI — SIK
«MHCJICHHs 00’ €KTUBHOTO», TOSCHIOBAIBHOTO. BiamoBigHo, noriuHi kpuTepii MUCICHHS He
MOXYTh OyTH 3aCTOCOBaHi JI0 IIbOTO PiBHS MHUCIIEHHsI O6€3 OAATKOBUX MOMPABOK, CMHC SIKUX
3BOAMUTHLCS 70 OOMEXKEHHS palliOHATbHO-JIOTIYHOTO Mi3HAHHS [y XOBHO-ITPAKTUYHOTO CBITY!S.

Brim, y cydacHiif ropuauuHiil HayLi poOnsAThCs MEBHI CPOOM 3HANUTH aHAJIOTIT MiX iHXKe-
HEPHUM 1 MPaBOBUM MUCJIEHHSAM. 30KpeMa, BUBYAIOThCS MPOOIeMHU: iHKeHepii 3HaHb Yy MpaBo-
3HABCTBI SIK 0COOJIMBOTO BUIY AisUTEHOCTI; BUKOPHCTAHHS MPABOBOTO 3HAHHS SIK TEXHOJIOTi9HO-
T0 pecypcy; MOAaHHs IOPUANYHAX 3HaHb Y IITYYHUX iHTENEKTyaJbHUX cUcTeMax!®. B ocHOBY
TaKOi aHAJIOTii MOKJIaJICHO B)Ke 3rajlaHy TeHJCHIIII0 iHTeTpallii 3HaHb MPABOBUX, COLIATBHUX i
TOYHUX HayK, 110 BUSBIISETHLCS HA CyYaCHOMY €Tarli Ik HOBUH BUJI B3a€MOJIii pi3HUX HayK.

3okpema, Ha gymMKy XK.O. [TaBneHko, mpobiemMa BUKOPUCTaHHS MPABOBOTO 3HAHHS SIK TeX-
HOJIOTIYHOTO pecypcy 3yMOBJIEHA MPOLEecaMy PO3BUTKY KOMIT FOTEPHOI TEXHIKU Ta IITY4YHOrO
{HTEJIeKTY, a caMe — MOSBOIO Ta MOIIUPEHHSM CHCTEM, 3aCHOBaHUX Ha 3HaHHAX (knowledge
based systems). Lle, Hacamniepen, iHpoOpMAaIlifHO-TIONIYKOBi Ta €KCTIEPTHI CUCTEMH, 3aCHOBaHi
Ha HOBUX iH(OpMAIiIHUX TEXHOJOTIAX, IO MependayaroTh nepepoOKy IOPUANIHUX 3HAHD 3
METOIO NIepe/IaBaHHs i epeTBOPEHHs iH(bopMaui'f 3HaueHHs [IUX MPOLECIB MOJISrae HacaMmIe-
pen y q)opmanlzaaull IOPUINYHOT AisNTBHOCTI Ta HOPUAMYHOL MPAKTUKH, a TAKOK TIeBHi
00’eKkTHBaLii FOPUANYHUX 3HAHb, SIKi 31€01BIIOr0 MarOTh CY0’€KTUBHUI (IOKTPUHANBHUN)
Xapakrtep, ToOTO BiJOOPaKyIOTh CBITONIAHY MO3HIIIO MEBHOTO BUSHOTO a00 TPyNH BUCHHX.
3acTocyBaHHS TaKUX TEXHOJOTiH TOTpeOye HOBOTO MiIX0My 10 MpoOIeMH 3HAHHS, IO € CTpa-
TEriYHUM pecypcoM mporpecy!’.

VY 3B’513Ky 3 TOKTPUHAIBHUM XapaKTEePOM IOPUINYHOT HAyKK HaOyBae 3HAYCHHS iHTepIpe-
Talis HaOyTHUX OPUANYHUX 3HAHB, SKa € MPEIMETOM OPUIUYHOI TepMEHEBTHKU.

I'epmeneemuxa — TepMiH rperbkoro noxoxkenHs (I'epmec — 6or, KOTpoMy, 3a IPELBKOIO
Micororiero, Oy10 JOpy4YEeHO JOHOCUTH OOXXECTBEHHY BOJIIO JI0 Jirofei). BiH Mae nekinbka 3Ha-
YeHb: MECTEITBO TIYMAueHHs NaBHIX peNirifHUX Ta iCTOPUYHUX TEKCTIB, JiTepaTypHUX MaM’s-
TOK, MMUCHMOBO 3a(hiKCOBaHUX MPOSIBIB JKUTTS, BUSHHS PO NMPUHIUIH 1X iHTepnpeTarii!s. Cra-
HOBJICHHSI Cy4YacHOI TeépMEHEBTHKH OB’ s13yI0Th 3 iMeHamu B. [linsres, E. I'yccepis, M. Xaii-
nerrepa, X.-I. I'anamepa, E. lllTaiirepa, E. Berri, P. Inrapaena, E. Xipuia, I1. Pikepa Ta iH.
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Jst HayKOBHX OCII/DKEHb Y TyMaHITapHil cepi mpeMeToM J0CITiKEHHS FepPMEHEBTH-
KU € Teopis iHTeprperauii i Teopis posymiHHs. Kiio4oBo0 MpoG1eMoro cy4acHoi repMeHes-
TukY, Ha TyMKy I1. Pikepa, € momsin Ha couianbHe OyTTS SIK HA «iCHYBaHHs, KOTpE 3 CaMOro
MOYaTKy i 10 KiHI[ 3QJIMIIAETHCS IHTEPIPETOBAHUM Oy TTAM» !9,

M. Xaiinerrep ta X.-I. 'agamep po3misinanu po3yMiHHs Sk OCHOBY (¢inocodii. 3okpema,
M. Xaiinerrep po3pobus repMeHeBTIHYHY (EHOMEHONIOTiI0, 3aCHOBAHY Ha TBEP/DKEHHI, 1110 PO-
3yMiHHs CKJIajia€ Oy TTEBY CTPYKTYpY JIFOACHKOTO iCHYBAHHS i € MEPBICHOIO (POPMOIO JTIONCHKO-
ro JKUTTS, a He TiJIbKU METOJMUYHOIO onepaulefo B. Hinsreit, E. I'yccepns, M. Xaiinerrep,
X.-T. Fa)laMep, 1. Pikep Ta iH. acoLilOIOTh 3 I'eépMEHEBTHUKOI HOBY OHTOJOTiI0. B pamkax
«MHUCIUTENIBHOT» coLioorii iHTeprnpeTalis po3nIsAacTbes B OCHOBI collianbHOro OyTTS: IMo-
BCSIKAGHHMH CBIT YSBISETHCA SIK IHTEPCYO’ €KTMBHUM CBIiT KyJIBbTYPH, CMUCIIOBUH YyHIBEpCYM,
CYKYTIHICTb 3Hau€Hb, Ki MU OBHHHI iHTEpIPETYBATH AJIs TOTO, 1100 BiAHANTH OMOpY B LILOMY
CBITi, IpUiTH 10 3roAu 3 HUM2O,

Ha nymxy A.A. Ko3oBCbKOTO, TepMEHEBTHUHICTH MPaBa € OAHI€I0 3 HAHICTOTHIMX Horo
BIIACTUBOCTEH, a FTepMEHEBTUYHHUII MPOLIEC 3arajloM € OCHOBHUM JDKEpeNoM i GopmMoro Horo
PO3BUTKY. 3 FépMEHEBTUKHI BUHUK TAaKUH HANPSM IOPUANYHOI HAyKH, sIK TEOPETH30BaHa (op-
Ma TIyMaueHHs MPaBOBMX CUTyaliid. BueHuii cTBEpIKye, 10 MPaBO HACTIIBKH € MPaBoOM,
HACKIJIbKH BOHO TePMEHEBTHYHE, 4 FOPHCT € HACTIILKA FOPHCTOM, HACKIIBKH BiH FePMEHEBTHK.
ITpobnema x po3yMiHHS sIK OCHOBHA np06nema (inocodcrKoi repMEHEBTHKH € BOAHOYAC i OC-
HOBHOIO TPOOJEMOI0 TepMEHEBTHKH TpaBa, W, BiAMOBiAHO, MPEeIMETOM CaMOCTiMHOI HayKu
IOPUINYHOT repMeHeBTUKH. OTXe, yBech IPaBOTBOPUMII 1 NPaBO3acTOCOBUMH MpOLEC
3MIACHIOETBCS Yepe3 pOo3B’s3aHHA HU3KU Ti3HABAILHUX MpoOIeM repMEeHEeBTHYHOTO IIaHY:
HCO6Xi}1HiCTb PO3YMiHHA COILialibHOT cUTyallil, 3’sicyBaHHs (opM ii npaBoBoi pernameHTaui'f
pO3’ICHEHHs OCHOBHUX MOJIOKEHb 3aKOHOJABYOTO MPOEKTY, OiLliiiHe TIyMaueHHs PUIHHSATO-
ro 3aKoHy, HeodiuilHi iHTepnpeTanii okpeMux Horo NpUNUCiB y mpoleci peanizatii Ta 3acto-
CyBaHHs IpaBa TOI02!.

Ilicns TpuBanOi KPUTHKH 1CTOp11 Ta «ictopusmy» (K. HonnepOM E. FeccepneM Ta iH.),
mi3Hilue, came B repMeHeBTHYHIM pinocodii E. I'ycepns, kareropii icropuiHocTi Oyiio HanaHo
poinb q)yHﬂameHTaanm TiepesyMoBH Ta BHYTPIIHBOI CY THICHOT BU3HAYCHOCTI (1)1J10C0(1)c1>}<o-
ro MucyieHHs. IcTopis B 1i Bike cyTo (hinocodcrkoMy posyMiHHI (K «mepeyMoBa BCLIAKOT BH3-
HAYEHOCTI») — 3arajioM i B LiOMy cTalia mykanum ime B. Jlinsreem «ictopudanm anpiopi»,
THIIONIOTiI0, KaTeropiabHi CTpyKTypH i QyHkuii sikoro E. I'ycceprb cripobysas ocmucinti y
3B’S3KY 3 JIOCTIUKEHHSIM (PeHOMEHA (GKUTTEBOTO CBITY» cBifoMocTi. OTke, nopaiblia po3oy-
noBa (Gioco(chKOro 0CHOBOMOJIOKEHHS I'yMaHITApHOTO 3HAHHA Oya MoB’si3aHa 3 MOBEPHEH-
HSAM JI0 IPUHLAITY iCTOPU3MY, 110 KaTeropiaibHUX CTPYKTYp BHYTPIIHBOT iCTOPHYHOCTI CBif10-
MOCTi, BUABIICHHX Y CaMOMy IIIMyPKy NEPBICHHX, i, 31aBasiocs 0, HEMOPYIIHHUX «caMoo4e-
BHJHOCTEH» TPAHCLEHACHTANBHOI pedekcii. ¥ mpoueci npobnemHoi eBomOLIi heHOMEeHO-
sorii Biff TeOpii iHTEHIIOHANBHOI CBIZOMOCTI 10 KyJIbTY PHO- icTopuuHOi Teopii Mi3HaHHS, B
koHuenii E. I'yccepinsi, MpUHIKMIIOBO aHTHICTOPUYHIN Ha MOYaTKy CBOTO PO3BUTKY, 3 MEPioAy
Hi3HbOT (heHOMEHOJIOTii 3’SIBUIOCS MOHATTSA «iCTOPHUYHOTO ampiopi» (TpaHCIEHAEHTAILHOT
ICTOPHYHOCTI CBIZOMOCTI), KOTpe CTajio 3rofoM y OHTOJIOTiYHO TIEPEOCMUCIEHOMY BUIVISII
OZIHI€I0 3 KIIOYOBHX KaTeropiii cy4yacHoi (inocodcrkol repMeHeBTHKH,

X.-TI'. 'agamep Taxox Hl}]erCH}OBaB ponb Tpaauuii, MOBH, couloKyanypHm nepeyMOBH
posyminns. Ha iioro 1ymky, icropiaHe po3ymiHHs (came pO3yMiHHS, a He JIHIIE PAL[iOHaTbHO-
JoriyHe Mi3HAHHA) BCHOTO, WO BiAOYBAETLCS Y CBITi, MOJSrae He B TOMY, 100 Mi3HABATH
yHlBepcanbm 3aKOHM OyTTA, @ B TOMY, 100 OCMUCITIOBATH (PO3YMIiTH) B IOCTYMHHX MOBCSK-
JICHHIH CBIZOMOCTI MOHATTSAX, AKMMH € Lei KOHKPETHHIA _HapoJ1, L epikaBa, AKi 0COOIMBOCTI
TXHBOTO )KUTTEBOTO YKJIAAY, IXHIX KyIbTypHUX LiHHOCTeH. Po3misgatoun po3yMiHHS HE TiJbKH
SIK MeTOJ( iCTOpl/l'-lHOFO MUCIIEHHSI, ajle i K oCHOBY (inocodii, BUeHUI1 Moka3zysas, 10 B
JificHOCTI icTopruHe po3yM1H1-m 3aBIK/IM O3HAYAE, L0 MepeKas, AKHi PyXaeThes 10 Hac, 3Bep-
TAETHCS A0 Cy4acHOro i Mae OyTH 3pO3yMiTUM y HOTro ONOCEPEeIKOBAHOCTI LIUM OCTaHHIM.
Binbie Toro, sk Lie onocepeKyBaHHsl, FOPUANYHA FePMEHEBTHKA, TAKIM YHHOM, HE € 0COOJH-
BUM BHUNaJKoM. HaBmaku, BoHa 34aTHa MOBEPHYTH iCTOPHYHIM repMEHEBTHLI BCIO LIUPOTY il
MpOOMEMATHKH i BiJHOBUTH KONMIIHIO €HICTh TEPMEHEBTUYHOI POOIEMH — €HICTb, Y AKiM
FOPHCT i TEOJIOT 3yCTpiuaroThCs 3 inonorom. Ilpu gomy pyx y Kot posyMiHHs BOA4a€TECs BiKe
HE 5K Te, 1110 HaOIMXKAEThCsS 10 3aMUCITY aBTOPA, a SIK CIiBAaBTOPCTBO, KOHCTPYIOBAHHS 3MiCTY.
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IuTeprperarop i, TOi, 10 iHTEppeTye TEKCT — HE JBa i307bOBAHUX CBIiTH, a CYTh €IMHE:
«BCIIAKE PO3YMiHHS B KIiHLEBOMY PaxyHKy € camopo3yMiHHsM. Posyminus € pomom nif
(Wirkung) i mi3Hae cebe sk Takoroz.

CborogHi € O4YeBMIHUM, IO PO3B’A3aHHA T€PMEHEBTMYHHUX MpoOJeM iHTeprperauii y
FOPUINYHIN PaKTHIi 3yMOBIICHE KOHKPETHUMH iCTOPHYHAMHE Ta HALlIOHATBHUMH TPaJULisIMA
MPAaBOBOTO MEHTANITETY, a TAKOXK (PYHIAMEHTAIBHIMH 3B’SI3KaMH Ta B3a€MOBILUTUBOM (ino-
co(cbKoT i IPaBOBOT KYJIBTYPH MEBHOTO CYCMIJILCTBA 200 ernoxu. «PizHOMaHITHICTh iHTEepmpe-
Talliii € CyTHICTIO TEPMEHEBTUKMY, & «PO3YMiHHS (K MUCTELTBO OCATHEHHS 3HAYCHHS 3HAKIB,
AKi epeatoThCs BiJ OJHi€l CBIIOMOCTI 1 CIpUIMAIOTHCS IHIIMMH CBiIOMOCTSAMH depe3 IxHi
30BHIlIHI BUPAXXEHHS — CHMBOJIiYUHI CUCTEMH) YTBOPIOE CYTHICTh iHTEpIIpeTaLiin4.

Jlo repmeHeBTHYHOT (inocodil mpaBa CXUISIOTHCSA TAKOXK CydacHi MPUOIYHUKH Teopil MpH-
pomsoro nipaBa A. Kaypwman, B. Xaccemep, I. Pommen, M. Binneii, JI. Civec Ta in. Ha ixHio
JIYMKY, i1iest mpaBa (cdepa HaJIeKHOTO), TOOTO OCHOBHI MPABOIMOJIOKEHHSI f MPUHIIHIIH, K] € 3a-
rajlbHUMH, HAJIMO3UTUBHUMH, iCTOTHUMH JAJISl JaHOTO 4acy, MPUBOIATHCS Y BillMOBITHICTH i3
MOXKITUBUM (PaKTHUHUM ()KI/ITT(-ZBI/IM) HopsAKOM peueil (cheporo peabHOr0). 3 IBOrO MOMIALY
MpaBo TPAKTYEThCA K BiJIMIOBiZIHICTh HAJIEKHOTO Ta peabHOro. CMUCH KOHKPETHHUX HOPM
3MIHFOETBCS B TIPOLIEC] iICTOPHYHOTO PO3BUTKY MpaBa, B 3aJIGKHOCTI Bill TOTO, MO BBAXKAETHCS
CIIpaBEIMBUAM LTS AaHOTO Yacy. ToOTo (pyHKIiOHY€e KOHKPETHE iCTOpUIHE npaBo25.

TakuM 4MHOM, MMOCTA€ HEOOXiTHICTh Y (POPMYBaHHI HOBOTO HANpsAMY FOPUIMYHOI TepMe-
HEBTUKH — iCTOPHYHOI IOPUAMYHOI TePMEHEBTHUKH, Ta BHU3HAYEHHS KOjla NMUTaHb, sKi Oyme
JOCIiPKYBaTH 1S FOPUIUYHA HayKa.

3okpema, A.A. Ko3noBcbkuii miaKpecroe, o npodiemMa po3yMiHHS B FOPUIUUHIA repme-
HEBTUIII He MOXKe OyTH 3BeIeHa O WOro TIyMadeHHs JIMIIe 3acO0aMU JIIHTBiCTHUKHU. AJDKe
OyIb-siKa Tmepenada iHGopMarlii TArHe 3a co00r0 HEMHUHYYY BTpaTy il meBHOI yacTuHU. Hocii
iHpopMalii € 3aBKaM CKIAIHIIINM, 00’ €MHIIINM, HiXk 11e 0e3MmocepeIHbO mepenoayaeThes 00-
CATOM i CKJIaJHicTIO camoi iHpopmalii. ToMmy TekcT caMoi HOPMHU € HeIOCTATHIM Ui BULJICH-
Hs Beiel iHdopmaunii, mo B Hilf MicTuTbhes. OcTaHHg Mae OyTH 3aikcoBaHa i B IHIINX HOCIAX
— IHIIMX TeKCTax abo B HeTeKcTyasbHii Gopmi. OTxe, w00 OyTH 3pO3yMiTUM AJis iHLIMX,
TEKCT HAJIXKHUTh 3a31aJIETiIb BiTHECTHU O TIEBHOI iHTEIEKTYaIbHOI TPAIUIIii, 1O IEBHOTO IUC-
KypCY, OCKIJIbKH TEKCT, Y TOMY YHUCIi i FOPHIUYHUN, MICTUTh ¥ c00i, OKpPiM SBHO BUPAXKEHUX
TOHATS 1 YiTKO BUIIJIEHUX OAMHUIG iH(opMallii, 11e i HesiBHe, HeopMasbHe 3HAHHS, € TPaHC-
JSITOPOM TPaAULii, crenu(iqvHOro AUCKYPCY, SKHH HE MOXe OyTH 3pO3yMiIMM IJIsi HEHOCIs
i€l TpaguLii, ikuil mepedyBae 3a MekaMM JaHOro JucKypcy. ToMmy Oynb-skuil MpaBOBUH aKT
HEMUHYYe 3yMOBJIEHUH yCi€to KyJIETY pHO- iCTOpUYHOIO Tpazmuie}o JI0 SIKOT HAJIeKUTh cy6’eKT
TIymadeHHs. GOopMyIIIOBaHHs TEKCTIB 11038 MEXaMH TIEBHOI TpaHLii 3arpoxye ii Brparoo i
IrcyHKIIOHANBHICTIO TIpaBa, sIK ColLlialbHOTO iHCTUTYTY. [lepepBana Tpa}:u/mm e KyJIbTyp-
Ha KatacTpoda, ajike B TPAIUIii aKyMyIIOETBCS TyXOBHO-TIPAKTUYHUH Ta iHTENEKTyaTbHUN
ITOTEHI[iaJI IEBHOT ermoxm20,

BinnmosinHo 10 cka3aHOTO OCHOBHOO MPOOJIEMOIO CYyYacHO! FOPUANYHOT FEPMEHEBTUKH €
BKE HE CTiJIbKM MpolsieMa OCSATHEHHs] CMHCITY MO3UTHUBHO-MPABOBUX YCTAHOBIIEHb, CKiJIbKH
npobJieMa iHTeprpeTallii, OCMUCIICHHsI iIHAMBIAOM yCi€l paBoBOT AifiCHOCTI B Iiiomy?27.

Baromum € BHecok H. ['apTmMaHa y po3BUTOK TEOPETUYHOT KOHIIEMIIiT MpeaAMeTa Mi3HaAHHS.
Buenwmii BBakae: BCe 110 «€» MOKE B IIPUHIIMII CTATH MPEAMETOM Ti3HAHHS, ajie, Pa30oM 3 THUM,
Cyllle He BUYEPITY€EThCS MPEJMETHICTIO, iKi 6 0coOnMBi BiATiHKY Tiii He HanaBanucs. Lle Buk-
JIMKA€ CMOKYCY 3pOOUTH 3 MOHAANPEIMETHOCTI CyIIOr0 MPOTUJIEKHHI BUCHOBOK. AJIXKE MOXKe
3[aTUCs, HIOUTO 11O CyIIE € Te, 10 HE € MPEeAMETOM, Y TOMY YHUCII i MpeagMeToM Mi3HaHHs. B
YCSIKOMY TIi3HaHHI € YCBiIOMJIGHHS TOTO, 1110 TPEAMET 3a 3MICTOM OiIbIINM, HI)K Te, 110 TaK YH
iHaKIIe y HhOMY Ti3HAa€eThCs (00’ €EKTUBYEThCS). AJKe B HhOMY HasBHE i Te, IO Ille He Ii3Ha-
He. YCBiIoMJIeHHS po0JieMH € POPMOIO TAKOTO POy 3HAHHS, XapaKTEPHOO Ui HayKH. SIKIo
Te, II0 B yKa3aHOMY CMHCIIi HE Mi3HaHe, Ha3BaTH «TPAaHCOO’€KTHBHUMY» y CKJIa[i CyKyIHOTO
npeaMeTa, TOOTO THM, IO JIEKHUTH MO iHIKH Oik Mexk 00’ €eK1ii, TO Cylle € TpaHCOO’ EKTUBHUM.
Pazom 3 Tum, momusikoro Oyzae TePeTBOPEHHS MeXi 00’eKLiT B Mexy OyTTs. OCKinbKH Mi3HaH-
Hsl 30BCIM HE TOPKAETHCS CYLIOro, HOTo XiJl HiYOro B CKIai OyTTs He 3MiHIO€?S.

«Cyme sik cyime», BiJIbHE TAKOX i Bi/I THOCEOIOTIYHOT ippamioHatbHOCTI i ICHy€ HE TITBKU
no3a OyJb-SIKUM BiTHOIIEHHSM JI0 Cy0’€KTa i 10 BCAKOT MOSIBY Cy0’€KTa y CBiTi, BOHO 00iliMae
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co0010 BCi BiTHOCHHU Mi3HAHHS, OXOIUTIOIOUH ioro cy0’ekT i Horo mexi. HaBiTek cy0’ekT, 1m0
Mi3HAE, € YUMOCH CYIIUM, SIK i Horo 00’€KTH i fioro TpaHCOO’ EKTHBHE, TaK camo SIK i Te, 10 iM
Herni3HaBaHe?".

3okpema, H. ['apTMan (popMyItoe 3aK0H Mi3HAHHS: T€ IO € IIPSIMETOM ITi3HAHHS, BOJIOJIE,
CKOpillle, HAATIPEAMETHUM OyTTSM, BOHO — B c00i (B-c00i-OyTTs). Lle o3Hauae, mo akt cBimo-
MOCTI, IKWI HE OXOILIIOE B CO0i cylie (aKT MUCIICHHS, YsBJICHHS, (aHTa3ii, Cy/UKeHHs) — Lie He
aKT Ti3HaHHA. [HIII aKTH CBiAOMOCTI TakoXk MarOTh CBOI MPEAMETH Mi3HAHHS, alle TibKH
IHTEHI[IOHAJIbHI, HE B-CO0i-CyIili. 3a TAaKUM TOMISAA0M MeTadi3uka MepexXoAuTh Y OHTOJOTIIO.
JIBO3HAYHICTh TAKOTO TOTIISAY JONAETHCS 3a JOTIOMOTOI0 OHTOJOTIYHOI OCHOBU. OCKINbKHU U
MPEIMETHICTh «€E IEII0» i 0 HABITh YK€ iHTeHI[IOHATIbHI IPEAMETH, TYMKH, YSIBICHHS «CYTh)
JIeIIO i AK CyIIli caMi, CBOEIO Yeproro, iCHYIOTh ¥ co0i i € mpeaMeTaMu MOKITUBOTO TTi3HAHHS.
3aKoH Mmi3HAHHS MM HE 3HIMA€EThCA, a JOITOBHIOETHCS30,

Take po3ymiHHs mpeaMeTa HayKOBOTO nocnimkeHHst H. FapTMaHOM 0araTo BaXUTb IJIsi
BHU3HAYEHHS MpeaMeTa }opncnpyz[eﬂuu Hacammepe[ Ui OCMHUCIICHHS i J0CHiIKeHHs npasa
SIK 0co0HMBOT peanbHOCTi — cBiTy npasa. 3okpema, C.I. MakcnmoB 3asHadae, 1O HA Neplimii
TIOTYISI 34A€THCST HIOUTO OHTOJIOTIYHI MUTAHHS BETBMU JajieKi Bill THX, SKi 3a3BHYall BUPILTY-
IOTh FOPUCTH-TIPAKTHKH i IOPUCTH-TEOPETHKH, Pa30M 3 THM BOHH MICTATh OHTOJOTIUYHHI ac-
neKT. 3a Oy/b-SKUM MUTAHHSIM TIPO Te, 110 € TPABOM Y KOXKHOMY KOHKPETHOMY BUTIJIKY, CTOITh
(dyHIaMeHTa bHe UTAHHS: 110 € MPaBo sk Take? Hag3BuyaitHO ckiiaiHe MUTaHHS PO MPUPO-
Iy TipaBa, Ha AyMKY BUYE€HOTO, TpaHC(HOPMY€ETbCSA B MUTAHHI MPO Te, 10 03HAYAE «OyTH» s
npaBa B3araii, ToOTO Jie iCHy€ MpaBo: y 30BHIIIHLOMY CBiTi UM TiJIbKU B JIIOACHKOMY JOCBIfi?
ToOTO 0 sIKOTO THUIY peasbHOCTI BOHO HaekuTh? [IpobieMa BU3HAYEHHS peanbHOCTI IOpH-
IMYHOTO CBITY TiCHO TOB’s3aHA 3 OCHOBHHMM ITUTAHHSIM METOOJOTIi HAyKH MPO Te, IO TaKe
peanbHiCTh y3araii, i sk 00’€KTHBHA peasbHICTh CHIBBiIHOCHUTBCSA 3 PEAJbHICTIO, SIKA BU3-
HA€eThCS 00 CTBOPHOETHCS HAYKOHO3L.

Ha nmymky BuYeHoOro, ciifi po3pi3HATH TpPaBOBY pealbHICTh SIK CBIiT MpaBa, L0 iCHYE
00’ €KTUBHO, IaHMIi Cy0’ €KTOBI B IPAKTHII (OCBi/i) i KAPTUHY MPABOBOI peaTbHOCTI K MO-
JeTb TIPABOBOI PEaNbHOCTI, SIKa CIYXKHUTh 3aCO00M MMi3HAHHS | KOHCTPYIOBAaHHS CBITy TpaBa.
KoHueniisi mpaBoBoi peaibHOCTI (KapTHHA CBITY MpaBa) 3aJa€Thcsi 00pa3oM Mpasa, ySIBICHUM
y MpaBOCBiIOMOCTi. BoHa ckiiagaeThes i3 B3aeMoJIil Teopili pi3HOro piBHS Ta MPaBOBOI i/1€0-
JIoril; HOPMaTUBHUX JOKYMEHTIB; MOBCIKICHHOTO JIOCBifY, 110 Ma€ CIpaBy 3 MPOsiBAMH Mpa-
BOBOTO JKUTTSI i J]a€ miicTaBy OyayBaru rinotesu, Bepcii, BiAuyBaTH, 110 YsABJIEHE B HUX BiaOy-
Jlocs 1 BitOyBa€eThCsl HacIpaBIis2.

C.1. MakcuMOB TIPOIIOHY€ iHTETpalbHy KOHIIETIIII0 IPaBOBOi PEabHOCTI SK CBiTy IpaBa,
SIKUI KOHCTPYIOEThCS 3 TIPABOBUX (DeHOMEHIB (MpaBOBUX HOPM, MPABOBUX iHCTHUTYTIB, MPaBO-
BHX BiJHOCHH, MPABOBUX KOHILEMIIiH, SIBUII MPaBOBOIO MEHTANITETY 1 T.I.), YHOPSAKOBAHUX
3aJIe’KHO BiJ BiIHOIIEHHs 70 0a3UCHOro (peHOoMeHa (MIpaBOBi HOPMH, NPABOBIIHOCHHH, Mpa-
BOBi eMollii), sIK 0 MEBHOI «IeplIopeasbHOCTI» mpasass.

Buenwmii cTBepIrKye, 10 MPaBOBa PealIbHICTh HE € SKOIOCh CyOCTaHIiaTbHOK YaCTHHOIO
peaNbHOCTI, a € Juie crocoboM opraHizallii Ta iHTeprnpeTailii MeBHUX aCMeKTiB COMiaIbHOTO
KUTTSA, OyTTS JHOMUHK. AJie 1ieil croci0 € HACTITBKK iICTOTHUM, 10 3a HOTOo BiJICYyTHOCTI po3-
NaJaeThCsl caM JIIOACHKUI CBIT. YK€ B IbOMY BHSBISETHCS BIAMiHHICTD OyTTS mpaBa Bix OyT-
TS BJIacHe colianbHUX 00’€KkTiB. OCKiIbKU CBIT MpaBa — 1€ B CBOill OCHOBI CBIiT MOBUHHOCTI
(poc. «I0MKEHCTBOBAaHUAY), a He icHyBaHHS. [IpaBo, ik 0coONMBUil CBIiT, aBTOHOMHA cepa
JIFONCBHKOTO OYTTsI, Ma€ BIIACHY JIOTIKY ¥ 3aKOHOMipHOCTI, 3 IKUMH HEMOXITUBO HE paxXyBaTUCS.
Cwmucn mpoGieMu IpaBOBOi peaNbHOCTI MOJISTae y 3’ACyBaHHi, IO € MPaBo i SIK BOHO €. Sa-
pOM TYT BHCTymae mpoOiiemMa OyTTS MpaBa, sika BOMpAe MHUTaHHS MPO HOro OHTONOTiuHi
OOTpyHTYBaHHS, TOOTO Mpo HOro BKOPiHEHICTh y JtonchKoMy OyTTi. [lpm mpoMy, Ha HyMKy
M.1. MakcumoBa, cliJi BpaxoByBaTH cHenn(piuHiCTh OHTOJIOTI] paBa, OCKiNbKU OyTTs Mpasa —
e 0cobuBUi MoAycC OyTTs — «OyTTSA-TIOBUHHICTBY. TOOTO peanbHICTh MpaBa BCTAHOBITIOETHCS
He sK (akKT, a yepe3 Horo 3HaIyIicTh 1is moanH34. Crienudikoro X MpaBOBOi peabHOCTI €
Te, 110 BOHA SBJISIE COO0I0 OCOOMUBUI Pi3HOBUA OYTTS — ifieaibHe OyTTA, CYTh SKOTO TMOJISTae
B MOBUHHOCTI («JIOJDKEHCTBOBAHUMY), 1 1 chepa KOHCTHTYIOE JIFOMUHY sK JitoauHy. Lle «OyT-
Ts» Ma€e CMUCIOBY OynoBy. CMUCITH MpaBa 3HAXO/ATh BUPAKEHHS B MEHTAJILHUX 3acajax, ize-
X, TEOPisiX, y 3HAKOBO-CUMBOJIiuHiil (popMi HOpPM Ta IHCTUTYTIB, y JHOACHKUX JisX 1 BiTHOCH-
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Hax, TOOTO B pi3HUX MPOsiBaX MpaBoBoi peanbHOCTi3S. Takum unHOM, C.1. MakcuMOB BUpi3HsIE
i3 3araJibHOro 00’€KTa — CBIiTY B LILJIOMY, IPEAMET NOCIiIPKEHHS FOPUAUYHOT HAYKH — CBiT Mpa-
Ba abo npaBoBy peaJ‘IBHiCTL

Y 3B’s3Ky 31 CKa3aHUM TOCTa€e npoGIiemMa BUBYCHHS CHIBBiTHOIIEHHS ABOX cbyH):[aMeH-
TaNbHUX i OCHOBOIIOJIOKHUX KaTeropm Cy4acHol IopHUCTIpyieHmii — «OyTTs mpaBay i «ImpaBo-
BOT peajibHOCTi», Ta YTOYHEHHS iXHBOTO 3MiCTYy.

[HImoro BasknuBoro mpobiiemMoro ¢inocodil nmpasa € BU3HAYEHHS 00’€KTa IMi3HAHHA HOPU-
JUYHOI HAyKW B pamKax emicremosioriuHoro Bumipy. CyuacHa Teopis mi3HaHHS — enicmemo-
J102is, HA TyMKY BUEHUX, Ma€ AaBaTy BiMoBizi Ta Taki nutaHHs: [1{o Take 3HaHHS 1 sIK MU Hi0-
ro orpumyemo? Sk CHIiBBITHOCATHCS: iHAMBiTyalibHE pOByMiHHi[ Ta 3arajbHe 3HAHHS,
comianeHi (cycminecTBa B u1n0My, JFONCTBA B uanMy) Ta iHAWBiTyanbHI 3HAHHS; TPOIEC
Mi3HaHHS Ta Tpolec pO3yM1HHH ICTUHHICTB 1 JJOCTOBipHICTb HAYKOBHX 3HAHb; 06rpyHTOBaH1
3HaHHA Ta Bipa B anpiopHi iCTUHU (iHTepHaJi3M); OOIPYHTOBaHI Ta IHTYITHBHI 3HAHHS; Mpe-
MET i BUCIIOBJIEHHS MPO HbOro? Uu MOXIIMBE MOEAHAHHS palioHaNli3MYy, eMIipU3My, CKETITH-
U3MYy, i1eaniMmy, peHomeHani3my, 6ixeBiopr3mMy, TePMEHEBTHKH Ta iH. HAYKOBHUX JUCKYPCIB Y
€IMHY HAayKOBY TEOpIIO MMi3HaHHA. 30KpeMa, IIPOMOHYEThCS BiMiHTH Bil KITACHYHOTO Y THOCEO-
JIOTIT npeavera NOCIIKEHHS — KaTeropianLHo'l' napu cy0’ekT-00’€KT Ta 1XHbOI B3aemomii i
NepelTH 0 iHIIoro (bopMymOBaHHﬂ — HACKUIbKH TEOPETHYHE, JIOTiuHe OOIpYHTYBaHHS MEB-
HOTO CY/UKEHHS BifmnoBigae peanbHOMY CBITOBI3S.

BinnosigHo cydacHa emicTemosoris BU3HaYae HAyKOBY TEOPi0 SIK CHCTEMYy 3HaHb (Cy-
KYITHICTb ()OPMAIIbHUX BUCIIOBIB), SIKi IPOAYKYIOTh HOBi 3HaHHs. HOBUMU 3HAHHSMU MPU LBO-
My € caMa Il CHCTeMa, 30KpeMa Kiacugikalis IuX 3HaHb, Ta il npurmyn. Tomy npexmer Ha-
YKOBOI Teopil B paMKax TaKOTO JUCKYPCY PO3IISAAETHCS K CYKYTHICTh €IeMEHTapHHUX BHUC-
noBiB nipo Heoro. Tak, Ha nymky K. [Tonmepa, came auckpunTuBHA (YHKIS JTIOACEKOT MOBH
POOUTE MOXKJIMBUM KpUTHYHE MUCIIEHHS. KoxkeH BUCIIB (ikcye NMeBHI 0COOIMBOCTI MpeaMeTa
(iloro xapakTepucTuKy, napameTpu). ToOTO nmpenaMeT Teopii OMUCY€ETHCS CYKYTHICTIO 0COOIH-
BOCTEH, BCTAHOBJIIOIOUY iXHi JIOTiuHi 3B’s13ku. [Ipy yoMy 4acThHA puc MpeaMeTa MoXxe OyTH
MpUIHATA 32 BUXiAHI (MOCTYNOBaHi), 3 AKUX METOAOM NEAyKIlii MatoTh OyTH OTPUMaHi iHIII
pucu. OJUH i TOM ke MpeIMeT ONMUCY€EThCS OaraTbMa TeopisMH, 10 ONIEPYIOTh Pi3HUMH CYKYTI-
HOCTSIMH HOTO 0COOIMBOCTEH.

3okpema, K. Ilonmep 3a3Havae, 1110 HEMOXKIIMBO, 1100 yci Teopil abo aHaoriuHi Teopism
KOHCTPYKLii BAHUKAIM B pe3yJbTaTi iHAYKiT, a00 y3araqbHEeHHS raJJaHiX YyTTEBUX «JIaHUX,
SKi 34AF0ThCS «JAaHUMMI» MOTOKY iH(OpMAaIlil Bii HAIMX CIPUWHATE | CIOCTEPEKEHb, TOMY 110
OpraHd MOYYTTIB, SIKi «BHCMOKTYIOTh iH(GOpPMAIIit0» 3 HOBKIJUIA, TEHETUYHO W JIOTIYHO mep-
BUHHI BiHOCHO iH(opManii. Tinbku y 3B’43Ky 3 AUCKPUIITUBHOIO MOBOKO BUHUKAE MPoOIemMa
iCTUHHOCTI i XMOHOCTI — MUTaHHA MPO Te, YM BiAMOBIAAIOTH JiesiKi onucanHsa gaxram. ToOTo
npoOieMa iCTUHHOCTI Tepellye KpUTHUHOMY MHCIICHHIO, ajke AJISl TOTO, 00 KPUTHKYBATH
Teopito, opraHisM MOBUHEH MaTH MOXUIMBICTh CIIpUHAMATH 11 SIK 00’ €KT37.

Y 3B$13KY 3i CKa3aHWM, CJIyILTHOKO BHAETHCS YMKa, 110 JOCIIHUK IIPOLYKY€ TEOPETHHHI
BUCIIOBJICHHS HE BHACIIIOK UyTTEBOTO CIIPUHHSITTS npesvMeTa, a Ha micTaBi CBOTO iHAWBIAY-
aNBHOTO PO3YMiHHS, C(OPMOBAHOTO 3arallbHUM po3yMiHHAM. [1o cyTi BUeHHIT BUBYAE HE TIpea-
MET, a CBOi YSBJICHHS Y CBOEMY PO3yMiHHi. BinmoBinHo cnpo®a CTBOPEHHS €IMHOI HayKOBOT
Teopii BUAAETHCSI HEMOXJIMBOO i HEJIOLIIBHOI, OCKIJIbKY BCi MPEAMETH JOCIHiKEHHS He MO-
JKYTb OXOILJTFOBAaTUCH OJTHIED HEMEPEPBHOIO JIOTIHHOI CUCTEMOI0. TOOTO MaKCUMyM 3HaHb A€
JIUIIIE CYKYTHICTh Pi3HUX TEOpiii, 0 OMUCYIOTH pi3Hi cepu ocodnuBocTeli mpenmera. Bei i
Teopii He 3BOIATHCS OHA 10 OJHOI.

3o0kpema, Takui Miaxia Mae HaA3BUYAWHO BKIIMBE 3HAUEHHS JJ1s TOCIiPKEHHs Ipo0ite-
MU TIPaBOPO3YMiHHS B IOPUANYHIM HayLli, HA SIKMH y paMKaX JaHoi CTaTTi aBTOP 3yHMHHUTHCS
He Mae MOXJIMBOCTI3S. Came 15 mpobiema craja OAHI€I0 3 OCHOBHUX MPUYWH, YOMY Cy4yacHe
BITYM3HSIHE MPABO3HABCTBO OMUHUIOCS HAa «METONOJOTIYHOMY PO3JOPLEKI» B MiAxomax Io
PO3YMIHHS i TOCHIKEHHS TIpaBa SIK PeabHOCTI.

Hamaratouncst cTBOpUTH SIKICHO ¥ CYTHICHO HOBY YHiBepCalbHY TEOPil0 MpaBa, CydacHi
BYEHI 3BEpPTAIOTHCSA MO TOMOMOry 10 (higocodii mocTMoaepHy, (HPeHOMEHOJIOTIT B Pi3HUX 11 BU-
JaX, TePMCHEBTUKH, CHHEPreTUKH, CEMIOTHKH, KiOCpHETHKH, MaTeMaTtuku. SIK 3a3Hauae
1.}O. Ko3nuxiH, Taki cipo0Ou € cBiToMHMHU abo MiACBIIOMUMH CIpOOaMH MiAIIyKaTy ajeKBar-
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Hy 3aMiHy KOJIMIIHIN «€JUHO MpaBMIBHIM» MapKCHCTCHKO-JIEHIHCBKIH 3aranbHiil Teopii aep-
*aBH i mpasa. HaromicTh, Ha {yMKy BU€HOT0, HEOOXiTHO pO3BHMBATH CaMOCTIiiHI IOpUIUYHI Ha-
YKH, 110 MarOTh BJIACHWI TpeaMeT i BiIacHi mMeroau aociilxkeHHs. Lle ¢inocodis mpasa,
coliooris mpaea i Jorma npasasd.

Pazom 3 TUM Ba)KKO MOTOAUTHCS 3 HETATUBHOKO OLIIHKOKO JESKUX aBTOPIiB HOBUX MiJXOJiB
JI0 TOCITiJKEHHS TPeAMeTa IPUANYHOI HayKH, OB’ I3aHUX i3 PO3BUTKOM 3HAHHS MPO HABKO-
JIMIIHIN CBIT 3arayiom, i pisocodcbkoro 3HaHHS, 30KpeMa OHTONOTIYHOTO, €MiCTEMOIOTiYHOTO,
CHHEPreTHYHOr0, (HEHOMEHOOTIYHOT0, FePMEHEBTHYHOTO AUCKYPCIB Ta iH. AJLKe 0OMeKeHHS
HAYKH JTMLIE BIACHUMH METONAMH JIOCII/UKCHH» 03HA4YaTHME Ti CMEpTh.

OcTaHHIM 4acoM MpaBOBi JOCIIKEHHs BCE YACTIlIe MOB’A3YIOTHCA 3 IlIe OHUM Hampsi-
MOM HAyKOBHX JIOCITI/DKEHb — CHHEPTeTHKOIO (TEOpi€r0 caMoopraHisauii ckiagHux cuctem)*.
CnﬂepremKa B nepemam 3 TpeLbKOi 03HAYa€E — «CMiNbHI Aif, CiBpOOITHUITBOY, TOOTO MOBA
fixe mpo IHTETrPaTHBHAI XapaKTep Cy4acHHX TEOPETHYHHX 3HAHb. I[ocmzm(y}oqn CKJIafHi
HesliHiiHi mpoLecH (a PO3BUTOK CYCIHIJIbCTBA € caMe TaKUM IMPOLIECcOM), Liel MeToJ Aa€ 3MOry
MOETHATH Pi3Hi HAYKOBi IIKOJIHM i HANPSIMKH, 1110 Ma€ HACJIiAKOM BUHUKHEHHS HOBUX HAayKOBHX
cdep, i BITTBOPUTH 00’ €KTUBHY KapTHHY CaMOOpraHi3allii cycHilbCcTBa, KA NPOSBISETHCS Ue-
pe3 BUHMKHEHHS, PO3BUTOK i (DYHKI[IOHYBaHHS HOro OKpeMHuX MiJCUCTEM, 30KpeMa TaKuX, sIK
JiepkaBa i mpaso.

CuHepreTrka po3msaae CyCHiIbCTBO (B TOMY YMCIIi Taki colliaibHi SBUINA SK AepXkapa i
NpaBo) 3 MOMIALY HECTAlLliOHAPHOTO CTaHy, )KMBOI TMHAMIKH, B3a€EMOIIEPEXO/liB pyHyBaHHS i
TBOpeHHS. TOOTO CyCHiNbCTBO PO3MIANAETHCS AK BiAKPUTA CTPYKTYpa, sSKa €BOJIOLIOHYE 3a
HeJIiHIHHUMH 3aKOHAMH, TOOTO BOHA 3MiHIOETHCSI HECTIOIBAHO, B TOMY YHCHIi i MiJ] BIUTMBOM
BUIAJKOBUX YMHHUKIB, | Mae MOXJIMBiCTh BUOOPY LIIAXiB, 30KpeMa i ajJbTepHaTUBHUX, €BO-
Jronii cuctemMu4!.

CuHepreTH4yHuil MigXif Jae 3MOTy IMOAOJIATH, CyNEepPEeYHOCTI MiX ifeasi3MoM i Marepia-
Ji3MOM Ta OOMEXEHICTh pallioOHATiICTUYHUX METONOJOTIYHUX MiAXO/iB, i, 30Kpema, T.3B. «Ha-
paTHBiBY, TOOTO JiHIAHAX CXEM PO3BHTKY CYCMUTLCTBA (y BHIIAMI MIOOATBHUX MPOrpam pos-
BHTKY CYCITJIbCTBA, CTBOPEHHX PI3HUMH IPOMACEKIMH OPraHi3allisiMK, AepXKaBoIo, LEPKBOIO
TOLIO), SIKi MOBMHHI 3aBEPIIMTUCS WACTUBUM KiHieMm. HaliGinbir BigoMuMn 3 «rpaHaHapa-
TUBIBY» €: MAPKCUCTChKa nporpama Mo6y10BH KOMYHI3MY, XPHCTHAHChKA — MIIFOTOBKH 110 ApY-
TOro MpHIIeCTs Crnacutens it xiHus cBiTy, KaHriBcbka — HacTaHHs 100U HpOCBlTHl/IuTBa
O1MBIIOCTI PeNiriiHUX CUCTEM — OCATHEHHS a0CONIOTHOT ICTUHH, TyXOBHOT cBOOOAHM 1 T.1.42.

CuHepreTrka, NepeBOASYH PO3MISLA MPOLECY Pa3BUTKY B KaTeropiaabHUM sl «HOPAAKY #
Xa0Cy», akTUBHO 3ajy4ae 70 Kojia (inocodchkoro i 3araJbHOHAYKOBOTO PO3IIsAAY MpodieMy
CBITOBMOPSAKYBaHHS, 1, 30KpeMa, podieMy coLiaIbHOI caMoopraHizaiii.

IIpoGnema BUKOPUCTAaHHS B COL{aJIbHOMY Ii3HAaHHI TEOPETMYHMX Mopeiel camoop-
raisaiii, po3po0JieHnX y paMKax CUHEPreTHKH, aKTyali3ye BUPIIEHHS Psily METOAOIOTiYHUX
npobieM. OCHOBHI cepell HUX — IpobJieMa peayKiioHi3My, MpodiieMa BUKOPUCTAHHS aHaAJIOT i
SK €BPUCTUYHOIO 3aco0y, mpobdieMa crnocoliB TEOPEeTUYHOrO MOAETIOBAHHS M MOXIIMBICTH
aJIekBaTHOI iHTepHpeTalii coliaibHUX ()EHOMEHIB 3 MO3MUIlill HAyKOBUX PO3pOOOK MpOLECiB
camooprasizatii.

CuHepreTuka, sika nepeabaiae 3acTOCyBaHHs METOiB MPUPOIHUYMX HAYK, MaTeMaTH4HO-
ro aHajli3y, HeTiHiHOT TMHAMIKK Ta KOMIT FOTEPHOTO MOJEIOBAHHS, y chepi IOpHANIHOI Ha-
YKH, 30KpeMa, YMOXJIUBIIIOE TOUHIIIIE Ta 00’ €KTHUBHIIlIE BU3HAYEHHS METH MPABOBOTO PETYINIO-
BaHHsI Ta MOTPiOHOT MPaBOBOI MOMITUKU.  Lle Hajgae HOBI MOXJIMBOCTI BMBECTH Ha BHIIMHA
piBeHb POTHO3YBAHHsI Ta [IaHYBAHHA Maiiby THROTO, 30KpeMa TEHICHLIT PO3BUTKY MPaBOBHX
IHCTHTYTiB, IPABOBOI CHCTEMH Ta PABOBOI PEANIbHOCTI 3arajiom.

Takum 4MHOM, 00’ €KTOM JOCTiIXKEHHsI CHHEPTeTHKH € CAMOOPraHi3allisi CKJIaJHUX CUCTEM
Pi3HOT MPUPOIH, a TAKOXK SIBUIIA i TpoLIecH, B PE3yNIbTaTi IKUX Y CUCTEMH, SIK LIJIOr0, MOXYTh
3 SIBUTUCS PUCH, SIKUX HE MA€ >KOJHA 3 HOro 4acTHH.

Buxoasun i3 cka3aHoro, MokHa 3poOHUTH CHpoOy BU3HAYMTH OCHOBHI XapaKTepUCTUKH
00’€eKTa Ta MpeaMeTa PUANYHOT HAyKHU 3 MOTIISAAY OHTOJIOTI, eMicTeMOJIOril Ta CHHEPTreTHKH
JI0 po3yMiHHS 00’€KTa if mpeaMeTa HayKOBOTO JOCHIDKEHHS, a TAKOXK MPHUHIUITY i€epapXidHo-
O TIOEIHAHHS 3arajibHIIIOro i KOHKPETHIIIOro (eTaxi30BaHOro) 3HaHHS.

OTxe, 00’ €KTOM FOPUINYHOT HAYKH 3 MO3ULIiT OHTOJNOTIT €: OyTTs npasa, 1K peHoMeHa, (yH-
JlaMEHTaJIbHI BIACTUBOCTI MOTO ()OpM i CITOCOOIB iCHYBaHHS Ta AyXOBHOTO OCSTHEHHS; TPaBo,
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SK 0CO0NMBa pealibHICTh; €BOMIOLIS (PyX-3MiHH y TIPOCTOpi-yaci) nMpasa; NepBUHHA KOHILIETY-
aNbHICTH TpaBa ((pyHIaAMEHT MpaBa); CBIT MpaBa, K YaCTHHA iHTepPCYyO’ €KTUBHOTO CBITY KYyJb-
TypH, IEBHUI CMUCJIOBUN YHIBEPCYM, KU IHTEPIPETYETHCS Cy0’ €KTaMU Ii3HAHHS.

[IpeameToM mocTimkKeHHS B IIbOMY BHIAAKY € TPOIEC IEePEXOAy» IPHPOTHUX 3aKO-
HOMIPHOCTE# y colliaJibHi Ta MPaBOBi HOPMH, HOTO MPOCTOPOBO-YACOBI XapaKTEPUCTUKH, TCH-
JeHLil, HapsIMH, CIIOCOON PO3BHUTKY i PyHHYBaHHS, a TAaKOX iHII CTOPOHM Ta OCOOIMBOCTI
OyTTs mpasa.

3 no3uuii enmicremonorii ( Teopil mi3HaHHS) 00’ €KTOM IOPUINYHOT HAYKH €: CUCTeMa 3HaHb
npo OyTTs mpaBa, MPAaBOBY PEANbHICTh; COLIANBHUIA MPOIeC Mi3HAHHS OyTTs MpaBa, MPaBoOBOT
peayIbHOCTi, HOTO CYTHICTh i CTPYKTYpA.

[IpenmeToM TyT BUCTYMarOTh: Kiacudikaiis FOpUAMYHUX 3HAHB, 11 KpUTEpil i IPUHIIKIIN;
MeToaM i MeTa Mi3HaHHA OyTTs NMpaBa, MPaBOBOi PEaTbHOCTI; 3arajbHe Ta iHAUBigyanbHe po-
3yMiHHS TIpaBa.

O06’€KTOM IOCHIHKEHHS FOPUINYHOT HAYKHU 3 OISy CUHEPreTUKHN € CAMOPO3BUTOK Mpa-
Ba Ta CaMOOpraHi3allis IPaBOBUX CHCTEM Cy4acHOCTI, SIK TUCCUTIATHBHUX CTPYKTYP, 1X Oiyp-
Kallii Ta GIyKTyallii, a TAKOXK SIBUINA i IPOIIECH, B Pe3yJbTaTi IKUX y CHCTEMH, K LIJOro, MO-
KYTb 3’ABUTHCS PUCH, AIKHX HE Ma€ XKOIHA 3 Oro 4acTHH.

[IpenmeTom mOCIHiHKEHHS IOPUINYHOT HAYKU B paMKax CHHEPTeTUYHOTO JICKYPCY € TaKi
CTOPOHH (XapaKTep[/lCTl/lKl/l) npaBa: cTabiNbHICTh 1 HecTabiNbHICTh, HENiHIHHICTH i
BIJIKPUTICTh, MEPEPBHICTb i HEMEPEPBHICTh, CKJIAAHICTh MPaBOBUX (OPMOYTBOPEHb Ta iX
00'erHaHHS (HA OCHOBI Y3TO/XKEHHSI, JOCATHEHHS PIBHOBArv) B IiHHOCTI, 1110 €BOJIFOI[IOHYIOTb.

OueBUIHO, IO TaKWil MiAXig OO0 PO3yMiHHSA 00’€KTa Ta MpeaMeTa CYy4YacHOi IOpHIMIHOT
HayKW BHMAarae rneperisly YAHHOT CHCTEMH IOPUIMYHUX HAayK Ta IXHiX 00’€KTiB i mpeaMeTiB
JIOCJHIKEHHS.
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TEOPIA TA ICTOPIA OEPXXABMU | MPABA.
®ITOCODIA NMPABA

H.M. IAPXOMEHKO

Hamania Muxonaiena Ilapxomenko, xanouoam
IOPUOUHHUX HAYVK, OOYEeHM, CMAapuiuii HAyKOGUll
cniepobimuux IHcmumymy Oepowcasu i npasa
im. B.M. Kopeyvrkoeco HAH Vxpainu

EBOJIOLIA BITYN3HAHOI'O PO3YMIHHA J1’KEPEJI ITPABA
B KOHTEKCTI IPABOPO3YMIHHS Y 20-70 POKAX XX CTOJITTA

Onnieto 3 mepeayMoB 00’€KTUBHOCTI Ta OOIPYHTOBAHOCTI HAyKOBHUX BHCHOBKIB €
MOCJiIOBHICTh HAyKOBHX JIOCTI/KE€Hb, ypaxXyBaHHS MO3WTHBHOTO JOCBixy. BuBuenHs mpo-
0J71eM BIiTYM3HSHOTO MPaBOPO3YMiHHS Ta JXKeped IpaBa B LIbOMY KOHTEKCTI HE € BHHATKOM.
Tak, 20-70 pp. XX cT. — nepioa po3BUTKY FOPUAMYHOI HAYKH, 3MICT SIKOTO HE MA€ OHO3HAY-
HOI ouiHku. Hesamepeunum € nuime Tod (akt, mo 3000yTKH bOTO MEepiofay MEBHUM YHHOM
BIUTMHYJTH HA PO3BUTOK Cy4acHO! IOPUANTHOI HAYKH.

[Ticnst XKoTHeBUX NoAiid 1917 p. TPaBO3HABCTBO (akTU4HO 3aMiHWIIA oq)iuiﬁHa ineosoris,
3TiHO 3 SKOIO TOHATTS npasa HONITU3YBAJIOCS i 3BOMMIIOCS 0 BOJI MaHiBHOTO Kracy, 1o
3a1<p1nmoBanac;1 3aKOHOM | OXOpOHSAJAach CHJIOI AEPKaBHOTO MPUMYCY, X0u iHOAi ¥ Oynm
cnpoOu BiiliTH Bill By3bKO HOPMATUBHOIO MiAXOMY.

Buenns K. Mapkca npo mpaBo CyTTE€BO BIUIMHYIIO Ha PasIHCHKY IOpHINYHy HayKy. OcHO-
Boro mo3utlii K. Mapkca ctanu ocHOBHI ifiel HiMelbKol kiacuuHoi ¢inocodil, Ha migcTasi
sakux K. Mapxkc pazom i3 @. Enrenbcom oOTpyHTYBasM ijiei icTopu4HOTO Martepiaiizmy i mo-
SICHIOBAJIH, SIK i3 OJJHOTO YKJIAZy CYCIIIBHOTO JKUTTS B PE3YyNbTaTi pO3BUTKY BUPOOHUYNX CHIT
nocrae inmumi, Bumuid. K. Mapke, ®@. Enrensc Ta B. Jlenin cdopmyBanucs sk IOpHCTH B
KpaiHax, SiKi HaJleXxajii 10 POMaHO-TepMaHChKOl MpaBoBoOi ¢iM’1. IXHe BUeHHs Oararo 3amnos3u-
YUJIO BiJ] FOPUIUYHOTO MMO3UTHUBI3MY, sIKHii HAOyB 1Mpoke nomupeHHs B cepeanni XIX ct. Oc-
HOBHHUM MOCTYJIaTOM IIBOTO BUSHHS € CTBEPDKEHHS JAEP)KaBH SK TapaHTa CIpaBeIUBOCTI, a
mpaBa — SIK BOJIi 3aKOHOAABYOTO OpraHy aAepkaBH. [IpaBo € 3aranbHUM ITO3UTHBHUM,
BiJINOBiTHO cBOOO/A B Jep)KaBi iCHy€e JUIle y BUMISAI 3aKOHY. 3aKOH — Iie TIO3UTHBHI, 3po-
3yMiJi, Bce3arajabHi HOPMH, B IKHX CBOOO/a Ha0yBa€e TEOPETUYHOIO iCHYBaHHS, HE3aJEXKHOTO
BiJl CBaBOJIi OKpPEMOTro iHuBiJA. 3Bij] 3aKOHIB € 0iOJieto Boji Hapody. PagsHChKi AOCITiTHUKN
PO3BUHYIIH IO i7Iet0, CTBEPIXKYIOUH, IO BCi paASHCHKI 3aKOHH — CITPaBEIJINBI, OCKIIBKY X BU-
Jlae IeprkaBa, 10 BHPaKae iHTepPeCH BCiX.

Kpankoro BiJyTiKy Ui BITYU3HSHOTO MPABOPO3YMiHHS CTAJIO OJIHE 3 TIOJIOKEHb MaHicpec—
Ty KomyHnicTnnoi naan MpaBo — IIe 3BeJeHa 10 3aKOHY BOJIS MAHIBHOTO KJACy, 3MICT SIKOT
BU3HAYAETHCS MaTeplaJ]I)HI/IMI/l YMOBAMH JKUTTS LBOIO Knacyl Ilonoxenns K. Mapkca,
B. Jlenina npo Oypxya3He «piBHE paBo» 3a collianizMy Ta HOro BiAMHUpaHHS 3 HAONMXKEHHIM
KOMYHI3My CIIPHSUIH CTBOPEHHIO KOHIICTIIIT KJIACOBOTO MPaBa, sKa HACIPaB/i 3anepedye Oyab-
sIKe TIPABO i SBISIE COOOIO TMOCIiTOBHE BUMPABIAHHS aHTHIIPABOBO] iI€0JIOTi 1, aHTHIOPHIMIHO-
ro (MpoJeTapchbKoro, KOMYyHiCTUYHOTO) CBITOIISITY, MPAKTHKY i MO THKHZ,

IcTopist popmMyBaHHS Ta pPO3BHUTKY COLiaNiCTHYHOI Teopil MpaBa Ta IOPUANIHOI HAYKH B
iJIoMy 1ie icTopisi 3aMiHM TPABOBOI 11€0JIOTiT i1€0JI0Ti€I0 MPONETAPCHKOI, KOMYHICTHYHOIO,

© H.M. [Tapxomenko, 2006
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MapKCHCTCBKO-JIeHiHChbKOM0. Lle panukanbHe 3anepedyeHHs MonepeHiX ysBiIeHb NMpo MpaBo i
noOynoBa KJ1acoBOT HayKd PO KJIAacoBi Jep)kaBy i MpaBo, L 3amepedeHHs mpasa, Horo
00’exTuBHOT mpupoau Ta cyTHOocTi. CyTHICTh HENMpPaBOBOI CUTYyallii B KpaiHi, 0 CKiajiacs
TiCJIs IPOJIETAPChKOT PEBOTIONIT HE Y BiZICYyTHOCTI 3aKOHIB, a y BiJICYTHOCTI MPABOBHX 3aKOHIB,
y HeBU3HAHHi i 3arepeueHHi Oy/Ib-SKOTo MpaBa K MPUHIUITY OypKya3HOTO, aHTHCOIiaJliCTHY-
HOT0, KOHTPPEBOJIOLifiHOTO, cTaporo mpasa3. KoHiemniito HOBOro, peBOMOLiitHOrO, MpoJie-
TapchKOro Mpasa, SIK 3aco0y 3MiHCHEHHS AMKTaTypH MpoJeTapiaTy, MPOBOAUB Yy KUTTA
J.1. Kypcbkuid, sikuii BBaXkaB, 1110 PaBO B YMOBaX JUKTATYpH NpoJieTapiary — 1€ BUPKEHHS
iHTEepeciB mpoJieTapiary, a AisUIbHICTh PEBOJTIOLIHHUX HAPOAHUX CYJIIB — HOBE JKEPEJIO MpaBo-
TBOpYOCTi. CyIast )k KePYEThCS TiJbKH BIACHOIO PEBOJIOIIHOO MPABOCBIIOMICTIO.

[TpaBopo3yMiHHS PaITHCHKOTO MEPiONy XapaKTEPU3y€EThCS TIEPEBAKHO COIII0IOTi30BaHUM
TIyMaueHHSAM MPUPOIH NpaBa, HOTo COLiaJbHOTO MPU3HAYSHHS B CYCIIJILCTBI Ta Aepkasi. Oc-
HOBHMMM NpPE/ICTABHUKAMH 11OTO nigxoxy Oynu I1. Ctyuka Ta M. Paiicuep. 3a IXHIM TBEpI-
KEHHSIM, MpPaBO Bifirpae KIACOBY, CIy’KOOBY polib, L — MOPAOK CYCHiTbHHX BiIHOCHH,
BHTi/(HHIT KepiBHOMY KiacoBi. Kiracoe HacHIus, MpOIYyIICHE Kpish NPH3MY PEBONMIOLiiHOT
MIPaBOCBiIOMOCTI, € PEBOJIOLIHOIO MPAaBOTBOPUICTIO. JlMKTaTypa mpojerapiaTy He BigKumae,
a mepenbavyae MpaBOBe PETyIIOBAHHS CyCIUTBHUX BiTHOCHH, a MIPaBO € 3HAPSAIIM TUKTATY U
npoJjerapiaty, i Tomy Horo cmij crnpuiiMaTH SK «IpOJIeTapchbKe» MPaBO M MPOTUCTABIATH
«OypKya3HOMY», sIKE Pa3oM i3 OyprKya3HOH JepKaBOK OCTAaTOYHO 3HUIILYEThCS MPOJIETAPCh-
Kot peBomtouiero. s ines BimoOpakana BHyTpilllHIO, MPUHLUIIOBY HECYMiCHICTh MpaBa Ta
comiayi3aMy, HEMOXJIMBICTh IOpHIM3aAlii couianizMy Ta couiamictuuHocti npasa’. Illoxo
CIIiBBiTHOIIEHHS TpaBa Ta 3aKOHY, TO, Ha TyMKy [1. CTyuku, B HOpMaTHBHO-TIPAaBOBOMY 3Ha-
YeHHI BOHU OTOTOXKHIOIOTHCS, ajie MPaBOBUMH (hopMaMu, KpiM 3aKOHY, € MPABOBi BiJHOCHHU
Ta igeonoris. Ha nymky E. [lamrykanica, mpaBo — 1ie ocTaHHil THII TIpaBa, MpaBoBa Gpopma eKo-
HOMIKO-BapTiCHUX Oyp)Kya3HHX BiJHOCHH. 3a coLliaji3My NpaBO € iHCTPYMEHT TeXHi4HHii,
SIKUI CTIpUsie YTBEPIKEHHIO PEanbHOCTI, a He Tilbku GopmaibHoi piBHOcTi. Came BiH OyB
iHiLiaTOpoM MepeiiMeHyBaHHsI TIPOJIETAPCHLKOTO MpaBa Ha COLiaJiCTUYHE, MAlOuX Ha yBasi CH-
CTeMy HOPM IpaBa’.

BusHauanbpHOI0O Ha TpuBaNnii yac Oyia nedininis A. BummHcbkoro, oronomeHa Ha Beeco-
103Hi# ropunuuHii Hapaai (1938): mpaBo — 11e CyKyIHICTh ITPaBMII JIIOACHKOT MTOBEIiHKH, BCTa-
HOBJICHUX JIEPXKABHOKO BJIAJI0K0 (K BIJIOI0 MaHIiBHOTO B CYCIIIIBCTBI KJacy), a TaKoX 3BUYAiB
i mpaBUJI CHIBXKUTTS, CAHKL[IOHOBAaHUX JEP)KAaBHOKO BIIAJON0, 3iHCHIOBAHUX Y MPUMY COBOMY
MOPSIIKY 32 JOTIOMOTOI0 AEPXKaBHOTO arapara’. BmcyTHwa na Hapani 3raziok npo ssuyai ta
TpaBHIIA CIBKHUTTA (PAKTHYHO O3HAYAIIO 3aNEPECHHs iX SIK JUKEpEN COLiallicTHIHOTO Mpasa.
Jo Hux Oynu BiHECEHi ITUIe MpaBriia MOBEIiHKH, BCTAHOBJICH] B 3aKOHOIABYOMY mopsiaky. Lli
aKTH CTaJIM Ha3MBATHCS 3aKOHOJIABCTBOM, a 3aKOHOJABCTBO CTAJIO0 CHHOHIMOM ITpaBa. 3a CBOIM
TUTIOM IIPABOPO3YMiHHSI, 3alPOIIOHOBaHe A. BUIIMHCBEKNM, € ETiCTCHKUM, OCKUIBKH, 3 MO~
Jly pO3pi3HEHHS NpaBa i 3aKOHY, B MOr0 OCHOBI JIEXUTh OTOTOXKHEHHS «IIPABa» 1 «3aKOHY».
[TpaBo — e cykymnHicTh a00 crcTeMa MpaBul (3aKOHIB), [0 MAE CBOIM MPU3HAYEHHSIM TypOOTY
PO MiIKOPEHHS YICHIB CyCIiJbCTBA MTaHIBHUM Y JaHOMY CYCITIJIbCTBI KJIAaCOBUM iHTepecams,

Po3MexyBaHHS MOHATH «IIPABOY i «3aKOH» MAaJIO MOJIITUKO-COLIiaIbHUI CEHC B YMOBax pa-
JSTHCBKOTO CYCITUTECTBA, KOJIM 3aIlepedyBaioch iCHyBaHHS IPHPOIHOTO TpaBa i He BiaKpuBasa-
Csl MepCHEeKTUBA BiHANICHHS TyMaHITapHOT0, TyXOBHOTO 3MiCTy IpaBa B caMmiii oro marepii.
B yMoBax BU3HaHHS IPUPOJHOTO MpaBa Ma€e 3HAYCHHS HE «BIJOKPEMJIEHHS MPaBay i «3aKOHY»,
a PO3MEXXyBaHHS MPUPOTHOTO MpaBa il TO3UTUBHOTO; a 33 PSIOM ITyHKTIB — pO3MEXYBaHHS, B
TOMY YHCITi i IPOTHCTABIICHHS ITO3UTHBHOTO TIpaBa (MpaBa B TPOMAISHCHKOMY CYCIUIBCTBI) Ta
«TIPUPOITHOTO CTaHY» (IIPUPOTHOTO» B JAHOMY BUITAAKY — B 3HAYEHHI JOTPABOBOTO).

Ilix mxeperoM mpaBa paAsSHCHKUN IOPHCT PO3YMIB IMepemyciM €KOHOMIUHWH yCTpiit
CYCHIJIbCTBA, SIKUH, 3TiAHO 3 MApPKCUCTCHKOIO JOKTPUHOIO, BU3HAYAE i 3yMOBIIIOE TIPABOBY CH-
cTeMy. YcycninbHeHi 3aco0U BUpOOHUIITBA i BllaJla HAPOAY € TOJIOBHUM JiKepesioM npasa. I au-
1€ B IPYTy 4epry pajsHChKa JOKTPUHA HA3MBA€E DKEPENIaMHU NpaBa Ti TeXHi4Hi 3acodu, 3a 10-
MTOMOTOFO SIKUX y JTaHil KpaiHi CTBOPIOIOTH UM YTOYHIOIOTH FOPUANYHI HOpMU. MoeThes mepim
3a BCE TPO 3aKOH 5K (popMasbHe HKEPEo Tpasa.

MapKcHCTChKO-JIeHIHChKa JOKTPUHA 3arepedyBaia MPUHIMI TOIiUTy BIaIH, a HAMBUIINM
opraHoM aepsxaBHoi Biaan B CPCP BuzHaBanacs Bepxosna Pana CPCP, sika yxBantoBania 3a-
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koHU. [Ipo He3anexHICTh cymoBOi BiIagu He iuutocs. Tak camo He HILIOCS MPO PO3BHTOK
MPaKTUKA BUJAHHS JEKPETiB-3aKOHIB, MPO BiAMiHHICTH MiX 3aKOHOM i pernaMeHToMm. Pa-
ISTHCHKA JOKTPUHA PO3Disialia MPaKTUKy BHIAHHS JEKPETiB-3aKOHIB, a TAKOXK BUIAHHS U TO-
MIAPEeHHs] aBTOHOMHOTO HOPMOTBOPEHHS BUKOHABYO! BJIaIHM B 3aXiTHUX KpalHaxX sK 3aMax Ha
NPUHINT HAPOIHOTO CyBEPEHITETY.

Pazom i3 TM, TilymMadeHHsl paBa K CUCTEMH BCTAHOBIICHUX a00 CaHKI[IOHOBaHUX JiepiKa-
BOIO MPaBUJI MOBEiHKK — HOPM, BiJlirpaso i CBOK MO3UTHUBHY posib. BOHO OpieHTyBaslo rpoMa-
JISTH Ta MPaB03acTOCOBHI OpraHu Ha OJJHOMAaHITHE pO3yMiHHs Ta peaizallito MPaBoBUX HOPM, Ha
HEeOoOXiTHICTh TIOBAYKHOTO CTABJICHHS IO YHHHOTO 3aKOHOAABCTBA. THM caMUM HOPMAaTUBHE PO-
3yMiHHA MpaBa CTAI0 TEOPETHIHUM MIATPYHTIM Il GOPMYBAHHS PEKUMY 3aKOHHOCTI®.

Po3BUTOK BITUM3HSHOTO NPaBOPO3yMiHHs B Tiepiof miciis JKOBTHEBOT peBoIIOLiT XapakTe-
PH3YETHCS TPOIOBKEHHSIM MOMEPEHIX TPAAULIH, TUTIOPaTi3MOM HayKOBHX IiAXOMIB i, BOJHO-
4ac, PEBOJIOLIIHUM CTaBJICHHAM JI0 TIpaBa sIK iHCTUTYTY, 1110 TOCTYHOBO BiaMupae. Tomy 3Ha-
XOIWJIU MIATPUMKY JIMILIE Ti MOMISAM, SKi HE cynepeunnu odiliiHill igeonorii, 30kpema 3a-
KJTMKOBI 710 60pPOTHOM MPOTH OyprKya3HHUX MPABO3HABIIIB i THX FOPUCTIB, [0 OMUHUIKMCS B TMO-
JIOHi y cTapoi OypKya3HOl FOpUANYHOI METOJO0JIOTiT, HEMOXKIIMBOCTI OOMEXEHHS BaJu 3aKo-
HaMMU, 3MICT IKHX MaB BU3HAUATHCS PEBOJTIOLIIHHOO JIOUITBHICTIO B KOXHWH JaHUH MOMEHT!O,

Jlume micnst 3akiHueHHs Benukoi BiTun3HsAHOT BiliHU, a MOTIM pO3BiHYAHHS KYJIBTY OCO-
6u 1. Cranina ropuanyHa Hayka nepexuia etam BigpomxenHs. [lepeaycim 1ie 3Haiiuo Bupa-
JKEHHS B PO3LIUPEHH] TeMaTHKK HayKOBUX JOCIHiKeHb. 30KpeMa, B raiy3si Teopil AepikaBu Ta
npaBa po3poOIIsUIHCS MPoOIeMH 3aCTOCYBaHHS HOPM IIPaBa, 3MIiCTy MPaBOCBIIOMOCTi rpoma-
osH Tomo. Ha >kame, Ge3mocepenHbo MpoOIeMH MpaBOPO3YMiHHS HE 3a3HANM TIIHOOKOTO
aHaJtizy. B et nepion Ha TepeHax YkpaiHM MO)KHA BHIIIJIMTH JIMINE JEKiJibka HAyKOBIIIB, fKi,
TBEPJIO CTOSYM Ha KIJIACOBUX TO3HMIIISX, HAMAraJIMCs BU3HAYUTH TIOHATTS IPABOBUX HOPM, TIpa-
Ba, 3aKOHY, JDKEpen Mpasa.

3okpema, [1.0. Hexbaitno B po6oTi «CoBeTckuii 3aKOH B CUCTEME roCyAapCTBEHHO-TPaBO-
BBIX aKTOB» KOHCTaTyBaB, IO 3aKOH — 1€ €AWHUN NepKaBHUM 3aci0 OXOPOHH, 3aKpIIUICHHS i
PO3BHUTOK CYCIIJIBHAX BiJIHOCHH i MOPSAJKIB, BUTITHUX MAaHIBHOMY KJIACOBi, SKHI BCTAHOBIIHOE
abo caHKIiOHye Yy (opMi 3aKOHY HOPMHU TIOBEAiHKH, 00OB’S3KOBi JJISl BCiX, BUKOHAHHS SIKUX
3a0e3mevy€eThCsl MPUMYCOBOIO CHJIOIO epxaBH. KpiM 3akoHy, MPaBoBi HOPMH MOXYTb OyTH
BUpPAXEH] y BUNISAI Mi3aKOHHUX JI€PXKABHO-NIPABOBUX aKTiB, MPABOBHUX 3BHUYAiB Ta B iHIINX
(dopmax. besnocepenaHiM JxkepenoM MpaBOBUX HOPM SIK IPABOTBOPYOI CHIIM € JIep>KaBHA BOJI
MaHIBHOTO KJIAacy Ta BCHOTO PaASHCHKOTO HAPOMY, CYTHICTH SIKOTO CTAHOBILATH 3araybHi iHTe-
pecHu LBOTo Kiacy. AJie BHCTYIa€ BOHA SIK 3arajibHOO0OB’S3KOBA BOJS, BU3HAYAETHCS Ma-
TepiaIbHUMHA yMOBaMH XUTTA cycmisibetBa. [1.0. Henbaitno poOuB akiieHT TiJIbKK Ha FHOpH-
JuaHUX ((hopMasIbHUX) JpKEpenax HOpM TpaBa — 3aKOHaxX, aKTaxX OpraHiB ynpasJliHHS, TPaBo-
BUX 3BHYAsX, CYJOBHUX pillIEHHSX, JOTOBOpax, CTaryTtax Tomo. Ha Horo mymky, e 3yMOB-
JIIOETHCA HASIBHICTIO €MHOTO OpraHa JIep>KaBHOI Blaau, KUK OAHOOCOOOBO 3MiliCHIOE pery-
JFOBAaHHS TIEBHUX BiTHOCHH i aKTaM SIKOTO HATAEThCs HAWBHUINA IOpHIMYHA cuiia. B Oypikyas-
HUX JiepKaBax He OyJo i Hemae Takoi GopMH TXHBOT AiSTBHOCTI, AK 3MiCHEHHS BUILOT BIAAH
OJTHVM 11 IEBHUM JIep)KaBHUM opraHoM. Tomy Oyprkya3Ha Hayka BUMYIIIeHa JaBaTH JBa MOHSAT-
T, Ba KPUTEPii BiZIMIHHOCTI aKTiB 3aKOHOJABUOI BJIAJIM Bi/l aKTiB iHIIMX OpraHiB JAepKaBHOT
Bagu — opmansHui i MaTepianbHuiA!!.

Ha nymky €.B.HazapeHko, mpaBo — 1ie Jep)KaBHa BOJIsI TAHIBHOTO KJIacy, BUPAKEHA Y BU-
IS/11 3arajibHOO0B’ I3KOBUX TIPABUIT MTOBEAIHKH; BOJIS, 3MICT SIKOi BU3HAYAEThCS MaTepiaibHU-
MU YMOBaMH XXHUTTS TTaHIBHOTO Kiacy. @opMyroBaHHS MpaBOBUX HOPM TIPH IIEOMY MOKJIABE
JBOMa criocobamu: abo BCTaHOBJICHHSI HOBUX MPaBUJI MOBeAiHKH (Y HOpMi 3aKOHIB, TOCTAHOB
ypaxy Toio), abo caHKIiOHYBaHHs (TOOTO HaJaHHS MPABOBOTO XapaKTEpy) CTAPHUX MPaBHII
CHIBXHUTTSI, IO CKIIANKCS K 3BUYaH, ajle He Malli paHille 3arajibHO000B’ 13KOBOTO 3HAYEHHS.
HasBHiCTh mepexuTKiB KamiTali3My B CBIIOMOCTI JrOfeil 3a coliallizaMy 3yMOBIIOE He-
00XiJIHICTh IeP)KABHOTO MPUMYCY SK TapaHTii «OXOPOHM» COLiaTiCTUYHOTO mpasa. TilbKH 3a
KOMYHi3My HEOOXiIHICTb TOTPUMYBATHCS HECKIaTHUX, OCHOBHUX IPABHI yCIJISIKOTO JIFONCH-
KOTO CITIBXHTTS CTaHe 3BUYKOI0. | Tofi OyayTh BiTUMHEHI HABCTIXkK z[Bepi 710 ... [IOBHOT'O BigMu-
panHs gepxasu!2. [TpaBocBiIOMICTb sk cyKynmcu MPaBOBUX MOIJISIIB HE MOYKHA 3MilllyBaTh
3 mpaBoM. [IpaBOCBiZOMIiCTb — Ile TpaBOBi YSIBIEHHS, NPaBOBI BHUMOTH, L0 BUPAKAIOTh
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cBifoMicThb Ki1acy. [IpaBoM € nuine Ti mpaBoBi BUMOTH MaHiBHOTO KJIACY, SIKi «IiAHECEH] 10 3a-
KOHY», TOOTO BUpaxkeHi y (popMi 3akoHy abo0 iHIIOrO HOPMATHUBHOIO aKTa KOMIETEHTHUMHU Op-
raHamu JiepxaBd. [IpaBocBioMicTh € Oe3mocepeHiM HKEPEIOM MpaBa, 3B’ I3KOBOIO JIAHKOIO
MiX €KOHOMIKOIO Ta IpaBom!3,

Jlume B 60-1i pokn XX cT., 3aBnsku 3ycwiiisiMm A.A. [TionTkoBebkoro Ta C.d.KeuekbsiHa,
npoOnemMa CIiBBiTHOIIEHHS 3MICTy i GOPMHU B MeXaX MapKCHCTCHKOTO MPaBOPO3yMiHHS MO-
IudikyBanacs: CTaBcsl BilIXiJ] BiJj TAKOTO BU3HAYEHHS IpaBa, SKe MOoYajid pO3MISIATh Y By3b-
KOMY Ta LIMPOKOMY PO3YyMiHHI: SIK CyKYMHICTh HOPM, YCTAHOBJIEHHX NIEpPXaBO, Ta 5K CY-
KYIIHICTh HOpPM, TPaBOBIHOCHH 1 MPaBOBUX 3HaHb ab0 SK €IHICTH MPABOBOT HOPMH, Ipa-
BOBITHOCHH 1 TNpaBOCBimOMOCTi. B Mexax MHUPOKOro MpaBOPO3YMiHHS BHOKPEMUIIHCS
JieKinbKa Tevild, cepesl sikux (imocodpcrka Ta corionoriyaal4,

B VYkpaini oqauM i3 nepmux Ao wiei npodnemu 3sepHyBess M.1. Ko3roOpa, Ha 1yMKy siko-
ro MUPOKUH MiJIXiJ € KOHCTPYKTUBHIIIUM AJIsl pO3yMiHHS BCi€i CKJIaAHOCTi, IMUOWHY Ta HEBH-
YepITHOCTI COLialibHOI CYTHOCTI MpaBa, HiX HOro po3yMiHHA TUIBKU SK CUCTEMHU HOpM. Sk
sIBHIIIEe OararorpaHHe, MpaBo He MOXKe Oy TH OXOIUICHE JIIIE OMHUM yHiBepCATbHAM MOHATTSM.
Bu3Haroun MHOXKHHHICTh BU3HAYEHB MTPpaBa, HEOOXiqHO 3ayBayKUTH, LIO MPABO, SIK SBUIIE, €1~
He. CaMe MmialleKTMKO-MaTepialicTHYHUN MigXiJ A€ MOMIJIMBICTh, PO3KPHUBIIM HOTO pi3Hi
rpaHi, CUHTE3yBaTH LJIICHE BYEHHS IMPO TMpaBo, sike O OXOIUIIOBAJIO BCi HOro acmekTd B
enHocTi. MoBa He fiie Mpo MPUHIDKEHHS! HOPMaTUBHOI poJii mpasals.

CBO€10 KPUTHKOIO BU3HaYeHHs npaBa 1938 p. an/I6quI/H<I/I «IIUPOKOTO» niﬂxony nojona-
JIX yCTalleHy MOHOIIOJIil0 odinitiHoro «IPABOPO3YMIHHS» I MOKIANN Kpai «MOHONITHIi
€THOCTI» Ha «IIpaBoBOMY (PpOHTI». 3 BUHUKHEHHAM i 3MilHEHHSIM HOBOTO rn;[xo;[y MOYaBCs
MOCTYTIOBHH, aje HeBNMWHHMI MpOIeC pyXy MO TUTIOPajli3My HayKOBHUX ITOIVISIB i MO3ULIN Y
pansSHCHKIH IopHCTIpyAeHIi 0.

3 iHmoro 60Ky, pi3HULSA MiXK By3bKUM 1 IIMPOKHUM TiIX0JaMH He MPUHUHUIOBA, OCKiJIbKH
BOHM 0a3ylOThCsl HA MOJIOKEHHAX PAISHCHKOTO MpaBa, sIKe OTOTOXKHIOBAIOCS 3 PaASHCHKUMHU
3akoHamH. [lig HOpMOIO TpaBa B 000X BHITAJKaX MA€ThCs HA yBa3i HOpPMa 3aKOHOIABCTBA,
MOXiTHAMU BiJ] SIKOT € TIPABOBiTHOIIEHHS Ta MPABOCBiIOMiCTh!7.

Kpim Toro, 3a BChOT0O MO3UTHBHOTO 3HAYEHHS I[OTO MPOLECy, HEOOXiTHO KOHCTATyBaTH,
110 3MilTyBaHHS CYTHOCTI IpaBa 3 OCHOBHUMHM c(epamMy HOro MpOsBY B XKUTTI CyCHITBCTBA
pPO3MUBAE MOHATTS MpaBa, MEePEeTBOPIOIOYM oro Ha ¢opMy CyCHiNBHOI cBioMOcCTi abo 3acid
couianpHOl perymsuii. fAkumo BiIHeCTH A0 mMpaBa HOPMHU, MPABOBIAHOCHHM Ta Mpa-
BOCBIZIOMICTb, TO (JEHOMEH MpaBa He ay)ke Oyae CTPYKTYpHO Bipi3HATHCS Bia MopasbHOT
(hopMH CYCMITIBHOT CBiIOMOCTI. SIKIIO BiAHOCUTH 10 SBUII MpaBa Ie ¥ iHIIi eJeMeHTH (pUH-
LIUITH, TIpaBa Ta 000B’A3KH, IPABOTIOPSIOK TOIIO), TO BOHO OTOTOXHIOETHCS 3 IOHATTSAM FOPH-
IYHOT HaaOyIOBH, PABOBOI CHCTEMH CyCHiibCTBa. KpiM TOTO, BiZHECEHHS 1O MOHSATTS Tpa-
Ba MPABOCBiIOMOCTI, MPABOBiTHOCHH, MpaB Ta 000B’A3KiB MpPU3BEJE 0 3HUKHEHHS MilIHOTO
KpPHUTEPit0 3aKOHHOCT !8.

[llupoke npaBOpO3yMiHHS €, MO-CYTi, comionoriyHuM. [IpuOiYHMKKM [BOTO HANPAMY
i IKPECITIOIOTh COIialIbHO-MTPOCTOPOBY HEBIAMOBIAHICT 3aKOHY Ta MpaBa: MpaBo, OKPiM 3aKo-
Hy, BOMpae B cebe iy HU3KY CyMiKHUX SBUII (MPaBOBiIHOCHHH, MpaBa Ta 000B’sA3KH, Tpa-
BOCBiIOMiCTb, (pakTuHi HOpMHM). [HOAI TpaBo PO3IIIANAKOT SIK yCHO CyKyl‘lHiCTB CYCHITBHUX
BiJTHOCHH, 110 XapaKTepH3yioTh q)aKTmHe CTaHOBHUIIE IHAUBIAIB 1 colliaNbHUX rpym.

Konu itnetses mpo SIKICHE CITIBBIJHOIICHHS MPABA Ta 3aKOHY, IWMPOKMH MiJXia IEMOHCT-
pY€ eKJIEKTH3M i BiICYTHICTh Oyab-sKOT OMHOMAHITHOCTi: YaCTHHA BYCHHX iJ¢ MPUPOTHHM
[ITSIXOM, PO3MIIAAI0UN TIPABO SIK BUPAKEHHS CIIPABEAIMBOCTI; iHIII K 3yTAHIIOTHCS HA TIO3H-
THBI3Mi, XapaKTepU3yIOUH MPaBo K CHCTEMY HOpM L.

Takum unHOM, y 20-70-x pokax XX cT. BimOynacst eBOJIOLIsI B pO3yMiHHI IpaBa, Horo
CHIBBiJJHONICHHI i3 3aKOHOM (SIK JDKepesa MmpaBa) BiJl By3bKOTO KJIaCOBOTO MigXOAy 10 BU3HA-
YeHHs MpaBa K CKJIaJHOTO COLialbHOTO SBHILA.

1 Mapxe K., Inzenve @. Counnenus. T. 4. — C. 439.
2 Hepcecany B.C. ®unocodus mpasa: YuebHUK 1115 By30B. — M., 2001. — C. 174,
3 Tam camo. — C. 163, 175-176.
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7 Ochosrbie 331291 HAYKH COBETCKOTO COLMANMCTHIECKOTO npasa. — M., 1938. — C. 138.

8 Tam camo. — M., 1938. — C.170.

9 Bonnenxo H.H. CyuHOCTb, NIpUHIMILL U GyHKUMK npasa. YueGHoe nocobue. — Bonrorpan, 1998. —
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14 Teranphime aus. O NOHUMaHUK COBETCKOTrO Mpasa. «Kpymiblii ctosn» // CoBETCKOE rOCy1apcTBO U Mpa-
BO. — 1979. — Ne3.

15 Kosiobpa H.H. CoupanucTuaeckoe npaso 1 obuiecteentHoe coznanue. — K., 1979. — C. 12.

16 Hepcecany B.C. Bkaszana npang. — C. 319.

17 Hepcecany B.C. Ha nyTh k npasy. OT conpanusma K UMBunamy. — M., 1992, — C.286.

18 Bonnenxo H.H. CymHocTs, npuHuunsl U GpyHKuMU npasa: YueGHoe nocodue. — Bonrorpan, 1998. —
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Ompumano 16.05.2006
Pe3rome

B crarbe npoBesieHO HccieI0BaHHE OCHOBHBIX MPOOJIEM MTPAaBOIOHUMAaHHS M CBSI3aHHBIX C HUM MPo0OiieM
OTIpeeTICHHUs TIOHSATHS U BUIOB HCTOUHUKOB MpaBa B 20—70-e roasl XX ct. B Yikpaune. Crena BbIBOJ 00 3B0-
JFOLIUM TIOAXO/I0B K yKa3aHHBIM Mpo0lieMaM U 3HaYeHHUH JUIs pa3BUTH TOCIEIy OINX UCCIeA0BaHNi B 0611a-
CTU TEOpUU MpaBa.

A.0. TKAYEHKO

Anamoniit Onexcandposuy Tkauenko, kanouoam
icmopuunux Hayk, 0oyeHm, 3a6idyeéau xageopu
Yipaincoxoi axademii  Oamnkiscexkoi cnpasu
Hayionanvroeo 6anxy Yrpainu (m. Cymu)

MPABOBE PEI'YJIIOBAHHSI BAHKIBCHKOI AISIJIbHOCTI
YKPATHCBKOIO IEHTPAJIbHOIO PAI0IO

YTBOpeHHS YKpaiHCHKOT L[eHTpanLHm Panu (mami — YLIP) 3anovarkyBajnio mporec Bia-
POIDKEHHS yKPaiHChKOT epkaBHOCTI. CTaHOBIICHHS HOBOT BN CyTPOBOLKYBANOCS TOLIY-
KOM aJIeKBATHUX MPAaBOBHX (JOPM pEry/moBaHHs OAHKIBCHKOI MisNLHOCTI, 30KpemMa peopra-
Hizauii i po36y)101314 0aHKiBCBKOI Mepexi, CTBOPEHHS KPEIUTHO- ¢iHaHCOBHX i OaHKIBCHKHMX
MeXaHi3MiB BnplmeHHﬂ HarajbHUX NPOO/IEM eKOHOMIYHOTO PO3BUTKY.

Le#t mepuit JOCBiJ 3aNUIIAETHCS AKTYAIIbHUM i ChOTOJIHI, OCKIJIBbKY HUHIIIHIA eTan po3-
BHUTKY JIepXaBH i CYCHJIbCTBA Mae 0araro MOmiOHMX pHC 3 000K yKPaiHCHKOT pEeBOJFOLIT
1917-1921 pp. Tak camo, sk i Tofi, ykpaiHChka OaHKiBChbKa cHCTeMa micis 6araTtboxX poOKiB
iHTerparii y coro3Hi (iMmepceki) CTpyKTypH BHHIUIA HA MUITX CAMOCTIHHOTO PO3BHUTKY. SK i
paHile, 3HaYHUM BIUIMB HAa PO3BUTOK OAHKIBCHKOI JisNTBHOCTI MalOTh MOJITHYHI, a HE €KO-
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HOMiYHi YWHHMKH, 110 YCKJIAHIOE TIPUMHATTS 3BOXKECHUX MpaBoBUX GopM y wiit chepi. Tomy
BHUBYEHHS I BUKOPUCTaHHs iCTOPUYHOTO JOCBiy MHUHYJIOro OyJe NOpeyHHMM i 3aTpeOyBaHUM
CYYacHOIO MPAKTUKOIO po30yn0BY OAHKIBCHKOI CUCTEMH YKpaiHU i ii IpaBOBOTO peryJItOBaHHS.

AKTyaJbHICTh HayKOBOTO OMpAIFOBAHHS MPOOJIEMH IMOCHIIOEThCS THUM, IO IMOMEPeaHi
JOCITiIHUKH [[LOTO iICTOPUYHOTO MEPioy Hacamrepen NPUAiISIN yBary 3arajlbHUM MATAHHIM
PO3BUTKY (hiHaHCOBOT ccTeMH Ta OaHKIBCHKMX ycTaHOB!. BomHOYac I0pHINYHI aCIEKTH pery-
JIFOBaHHSA 0aHKIBCHKOT MisUTBHOCTI 3aIMIIAIOTLCS Mabke He TOCHIiHKEHNMH.

Tomy B naHili CTaTTi CTAaBUTKLCS 3aBAaHHsI 3’ ACyBaTH caMe I1i HeJ0CIiPKeH IopuanyHi (op-
raHisaiiiiHi Ta HOpMaTUBHI) acnekTu JisibHoCTi YIIP y OaHKiBChKiii cdepi.

[o3umist YLIP momo po3BUTKY KpeAMTHO-OAHKIBCHKOI CUCTEMH BH3HAuanacs Mepeaycim
JIBOMa YMHHUKAMH MPHHIMIIOBOTO XapaKTepy — i/Ie€0 HalliOHAJIBLHO-TEPUTOPialiIbHOI aBTO-
HOMIT Ta MPUXHUIIBHICTIO [0 iel corianizMy. Y KOHTEKCTi mepIuoi ifei paankanbHe BUPIiMIEeHHS
NUTaHb OAHKIBCHKOTO MpaBa BiJKJIaNanocs Ha BiganeHy NepcreKTHUBY, OB’ A3yBaslocs 3i 3/10-
OyTTsiM aBTOHOMII. JI[pyruii YMHHUK HAKJIaJ|aB CBili BiIOUTOK HA BCi KOHKPETHI MOBCSIKJCHHI
nii VIIP y chepi 6aHKiBCbKOT TisIbHOCTI.

OxpiM HUX, iCHyBalla HI3Ka OOCTaBUH iHIIOTO XapaKTepy, sKi TaKoX MaJli BIUTUB Ha -
HaMiKy po3BUTKY OaHKiBChKOT Mepexi Ta il paBOBOTO peryitoBaHHs. J[o Takux MOXKHA BilHe-
CTH BiZICYyTHICTh BJIACHOT IPOIIOBOI OAMHUII 1 3aJIEXKHICTh Y IbOMY BiJHOILICHHI BiJl OpraHiB
Bnaau Pocii, BiICyTHiCTh NOCBigy CTBOpeHHS OaHKIBCBKHX YCTaHOB, HaMaraHHs 3TOPHYTH
KpeIuTHI onepalii i BCTAHOBUTH JEP>KaBHUI KOHTPOJb HaJl OaHKaMM TOLIO.

[Muranns 6aHKiBCHKOT AisuibHOCTI YIIP BUpilIyBagnch y 3araibHOMY KOHTEKCTI 11 MOJTiTH-
KM, TIPOTe MaJii i cBoi ocobnuBocTi. Tak, AKII0 3aranoM (iHaHCOBO-€KOHOMIYHI MPOOIeMH
VIIP abo BupimyBana mo-cyTi, a0 TpWHaMHI BH3HA4Yajla MPHUHIUIOBI MiIXOAH OO iX
BHpILIIEHHS, TO CTOCOBHO OaHKiBCHKOI cepu pimenHs YLP manu emizoguunnii Xapakrep, He
30BCiM a/IeKBaTHO BiJOMBAIIM CyTh KPEeAUTHO-0aHKIBCHKOT isTBHOCTI, HE PETYJIIOBAIN BCHOTO
KOMIUIEKCY BiANOBIAHUX MPaBOBiTHOCHH.

OpHuM i3 BU3HAYaJIbHUX YMHHMKIB BIUIMBY Ha CTAHOBIIEHHS i PO3BUTOK OaHKiBCHKOT
TisITBHOCTI OyII0 BUPIiIIEHHS HU3KH JOTHYHHUX MONITHKO-TIPaBOBHUX HpoOneM. s po3yMiHHs
MiJIXOIB JI0 X BUPIlIEHHS BAXKJTMBO YCBiJIOMHUTH colliaicTU4Hy cnpsiMoBanicTh YILIP i ['eHe-
panbHOTO cekperapiary (mani — ['C), Ha 110 HeomHOpa3oBo 3BepTaB yBary B.K. BuHHHuUeHKO.
Hackinekn BasknuBuMH 17151 ['eHepanbHOro cekperapctBa (iHaHciB OyiaM MOJITUYHI MOTHBU
JisBHOCTI, y cepy KOMIETEHLIT sKoro Bxoauia i 6aHKiBCbKa isIbHICTh, CBIIYMTD MO3ULIis
foro reHepajdbHUX cekperapiB?. Tak, MONITHYHE MPOTUCTOSHHS, SKE 3arOCTPUIIOCS Ha-
TpuKiHIi XKoBTHA 1917 p., mommupunocs i Ha JlepkaBHuU OaHK, HA/l yCTAaHOBAMH SIKOTO HaMa-
raJiucsi BCTAHOBHTH KOHTPOJIb KpaiioBuii peBKOM 0XOpOHH PEBOTIOLIT 1 BiiChKOBHI KOMicap Ta
HavyaJIbHUK BilicbkoBoro okpyry. Ha kineup jucronanga 1917 p. oueBUIHUM CTaB KOHQUIIKT
YILP i Pan poGiTHUYMX i CONAATCHKUX AEMyTarTiB, OUOMIOBAHMX OiNbIIOBUKAMU, B MUTAHHI
nianopaakysaHHs koHTop [depxasHoro 6anky. Jlo ['C ctanu HaaXOAUTH MPOTECTH BiJl KOHTOP
0aHKy npo npusHadeHHs komicapiB He Bif YLIP, a Big Pax. Y npuiinstoMy po3nopsKeHHi J10-
py4ainocst koMmicaposi pu KuiBcbkiid koHTOpi JlepkaBHoro 0anky €. M. ["aminuHCEKOMY «BH-
KOHYBaTH CBO1 00OB’SI3KM 1 HiKUX HITUX KOMicapiB He JIOMyCKaTh»3.

CyTTeBO BIUTMBAJIA HA PiBEHb MPABOBOTO 3a0e3Me4eHHsT OaHKiBCHKOT MisITBHOCT] HEJOCTAT-
Hsl KUTBKICTh Ipe/ICTaBHUKIB OaHKIBChKUX ycTaHOB Yy cknafai YLIP Ta ii komiciit. Tak, y xomicii
3 po3po0KH CTaTyTy aBTOHOMIl YkpaiHu, ckinaj sxoi ctaHoBuB 100 4onoBik, 30 micup Oyno
BUZLICHO (hiHAHCOBHM Ta €KOHOMIYHHM YCTaHOBaM, y T.4. MPEICTaBHUKAM BiJl YKpaTHCHKUX
OaHKiB nuIe ofHe. Y MocTaHoBi Bix 28 yepBHsA 1917 p. mono peopraxizaiii mepcoHaIbHOTO
cxiany Y1IP, 3araibHa 4ykcenbHICTD K0T MaJia TOCATTH 588 4omoBiK, MpeacTaBHULITBO (hiHAH-
COBHUX yCTaHOB, Y TOMY YHCIIi OaHKiBCBKHX, HE Niepe10adanocs B3arai.

BaxnuBe 3HaueHHs B Halaro/keHHi 0aHKIBCHKOT TisIBHOCTI Ta ii MpaBOBOIO peryJitoBaH-
HSl MaJlo CTBOpPEeHHs (iHAHCOBO-€KOHOMiuHOI KoMicii i Buioi ekoHoMiuHOI (piHaHCOBO-EKO-
HoMmiuHoOi) panu YHP. V chepy komneTeHIii koMmicii BXOAHIN po3po0eHHs i BHECEHHS Ha pO3-
A (iHAHCOBUX 3aKOHOMPOEKTIB, Y T.4. THX, IO PEryJioBald KpeAUTHO-O0aHKiBCHKY
JisUTbHICTh. BuIia ekoHOMiYHA paja Majia 00’ eTHaTH BCi AepKaBHO-TOCIIONAPCHKI 3aX01 ypsi-
Jly 3 IPaBOM TIOMEPEAHBOTO PO3MISALY BCiX 3aKOHOMPOEKTIB (hiHAHCOBO-EKOHOMIYHOI'O Xapak-
Tepy. OngHak 3amicte Hei 25 xBiTHS 1918 p. Oyna cTBopeHa (iHAaHCOBO-€KOHOMIYHA paja,
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¢byHKUIT sK0T mepenbayany 06’ eAHaHHSA H KOOPAMHALIO BCiX JAEpPrKaBHO-TOCHOAAPCHKUX 3a-
xoniB Ykpainu. Cknaf ii ctaHOBUB 39 HONOBIK, Y T. 4. 9 MiCIb BUALISAIOCS MTPEICTABHUKAM Bijl
0aHKiB, MPOMHKCJIOBUX, TOPIrOBUX, TPAHCIIOPTHUX OpraHizariii i mignpuemcts. Paga Oyia ynos-
HOBa)kKeHa TOTYBATH BICHOBKH N0 BHECEHUX 3aKOHOIPOEKTaX, PO3POOIISITH 32ac00H NepKaBHO-
r0o KOHTPOITIO HaJ OaHKaMu Ta iH.

BaxnmuBrM HampsIMKOM PO3BUTKY OaHKIBCHKOT AisIIBHOCTI Oy10 BU3HAYEHHS KOMIIETEHIIIT
I'C i renepanbHOro cexperapctsa (hiHAHCIB, siKe OMiKyBaJIOCS MUTAHHAMHU OaHKIBCHKOT Aislib-
Hocti. Ha m’sriii cecii YLIP 23 uepsns 1917 p. nigep ¢pakuii YIICP M.M. Kosanescbkuii 3a-
3Ha4aB, 1o cepy xomnereHuii I'C Llentpanbua Paga Bka3zaru He moxe. Moxke MoBa HTH Jiu-
1Ie Mpo OCHOBY Horo AisibHOCTI4. Hidoro koHKpeTHOTo Mpo OaHKiBChKY HisUTbHICTH HE TOBO-
punoch i B Tumuacosiii inctpykii ['C TumdacoBoro ypsny Bin 4 ceprus 1917 p., He3Baxaro-
4M Ha Te, o ['enepanbhuii cekperap dinanciB X. A. bapaHoBCbKHii OyB OIHUM i3 yUYaCHHUKIB
NIepEroBOPiB 1OJ0 MiMUCAHHS IHCprKui'l'

Herarugny ponb y HaJIaroJ’KeHHi OaHKiBCHKOI JisUIBHOCTI BiAirpano i Te, 110 3 MOMEHTY
TumuacoBoi iHcTpykuii i 7o Memopanaymy I'C Ykpaiuu 13 sxoBTHs 1917 p. He Oyno x0qHO-
ro BUMaKy, mob Tumuacoswii ypsia 3BepHyBes go ['C. Y Toii ke 4ac MiHiCTepCTBa, BCyIeped
iHCTpYKIIisiM, Oe3MmocepeTHhO 3HOCHITUCS 3 MICIIEBUMH YPSJIOBUMHU ¥ TPOMAJICBKUMHU yCTaHO-
BaMH YkpaiHu. «Taki BUNHKH, — KOHCTaTyBaB | eHepanbHuii cekpeTapiar, — He MO)KHA Ha3BaTh
3aKOHHUMID)S.

BudikyBasibHa O3UILis 111010 IHCTPYKIIiM, siKi 6 Bu3Ha4anu aisuibHicTh I'C y chepi pinan-
COBO-KPEJUTHOT TMONITUKK i OaHKIBCHKOT AisTBHOCTI, 3aJ€XKHICTh Bif piLLIeHL TumuacoBoro
YpsOy, 3yMOBIIOBAJIH Bl):[cyTﬂlcTL KOHCTPYKTHBHUX pillleHb i Hiit KpaioBOro opraHy BIiaJy
YKpamH ®DakTryHO He OyJI0 BUPilIEHO kKOIHOT MPpobieMu OaHKIBCHKOI AisiibHOCTI. JInie ve-
pe3 4 micaui nicas yrBopeHHs ['C Oyio nmocTaBlieHO 3aBAaHHS HEraifHO PO3POOUTH MPOESKTH
IHCTPYKLill Il OKpeMuX cekpeTapcTB. MOXIJIMBO, HE OCTAaHHIO poiib y OesaisibHOCTI I'C
BiZlirpaBaJio Te, 110 copMOBaHuii BiH OyB He 3a nmpodeciiiHo, a 3a KJIaCOBOK 03HAKOIO.

Amnani3 nporokoniB YIIP i I'C nonomarae 3HaiiTu iuiiie oKpeMi po3nopsiadi pillieHHs [0-
10 6aHKiBChKOI HismbHOCTI. Tak, 27 yepBHs 1917 p. I'C Gyno HagaHO MpaBO BUPILIUTH 3 KO-
10Ch OaHKIBCHKOIO YCTaHOBOIO, 100 BOHA B3siia HAa cebe 000B’ 13K 00CITyroByBaHHS (hiHAHCO-
Bux notped YIIP. 18 rpynust 1917 p. I'C 3acimyxaB mpoeKT MOCTaHOBU MPO 0OOB’I3KOBE JIpY-
KyBaHHA y «BicHuky ['eHepanbHOro cexperapiary» iHpopmaliiiHuX noBigomMIeHb OaHKiIB i 3a-
TBEPIAUB BiAMOBIAHUI TPOEKT MOCTAHOBH. BonHouac cnpobu nopymuTy Oifibll NPUHLIMIIOBI
npobaeMu He Malli YCIIiXy. 30erMa Ha 3aciganHi 'C 7 rpyans 1917 p. reHepanbHUM cekpe-
Tapem Topry i HpOMI/ICJ'IOBOCTl B. O. T'omyboBruem Oymu 03Byqu1 npobneMu OaHKiBCHKOL
IisUTBHOCTI, ajie pillleHHs 3 IBOTO MTYyHKTY MOPSIIKY IEHHOTO TakK i He OyIlo mpHuiiHsITe, BOAHO-
qac, SIK 10 iHIUX 12 po3mIsSHyTHX MUTAHHSIX BiAOBiAHI pileHHs Oymu yXBajeHio.

[MuTanHs OaHKIBCHKOT AiAIBHOCTI Ta i MPaBOBOTO PeryIrOBaHHS BXOIWIN Y chepy KoMmIie-
TeHLil FeHepanLI-Ioro cereTapiaTy ¢inanciB, a micas mpuitHaTTa IV VYHiBepcany —
BiIIOBiTHOTO MlHlCTepCTBa KepiBHUK sikoro BxoxuB 10 Paxu Hapoamux Minictpis (nami —
PHM). 3a wac ix icHyBaHHs 3MiHMIOCS 9 cekperapiB/MiHicTpiB. YacTa 3miHa KeplBHI/IKlB Ya-
CTHHA 3 SIKMX MaJyla CTaTyC BUKOHYBadiB 00O0B’S3KHM, iXHS HAJEXKHICTh A0 Pi3HUX MONITHIHHX
napTii/'I MOopyIIyBaia CTadiBHICTh 1 MOCTYTIOBICTh p060TI/I it He cripusna e(beKTI/IBHiI‘/’I TisuTh-
HOCTi LIEHTPaJIbHUX OpraHiB BiIagu y cdepi piHaHCiB i GaHKIBCHKOI AisITBHOCTI.

Crnepury dinaHcoBe CEKpeTapCTBO BUPIIIYBano OKpeMi KOHKPETHI MUTAaHHs GaHKIBCHKOT
nistmeHOCTI. [TpoTe BOHO Tak i He cripoMoriiocs po3poOUTH i BUHECTH Ha OOTOBOpPEeHHS (GyH/Ia-
MEHTaJIbHi 3aKOHU 070 (hiHAHCOBOT i OaHKIBCHKOT MismbHOCTI. Cynsun 3 yChOoro, AisTbHICTb
CeKpeTapcTBa He OyJa JIOCTaTHLO TWHAMIYHOMN it eekTHBHOM. bpak (axiBiiB i 3arajibHi Ba-
1u pobotu sik ['C, Tax i PHM cranu npudnHOIO BiACYTHOCTI HaneXHOI HOPMaTHBHO-TIPABOBOL
6a3u JisTBHOCTI cekpeTapcTBa/MiHicTepeTBa (iHaHCIB.

MexaHi3M NpaBOBOro peryarOBaHHS 0aHKiBCHKOI AisUIBHOCTI BKJIFOYAB pO3pOOIEeHHS 3aK0-
HonpoekTiB ['C i BHeceHHs 1X Ha 0OroBopeHHss Maioi pany, sika Mayia 3akoHoAaBui QYHKILT
Mix cecisgmu, i YIIP, 3akoHonaBui GyHKIiT sikoT Masu ii KoMmiTeT, 3aciganHs i cecii. 3rigHo 3
TuMyacoBoro [HCTPYKITi€l0 3aKOHOTIPOSKTH MOAABAIIUCS Ha 3aTBEPIKeHHsT THMYacoBOMY ypsi-
noBi. 18 rpyans 1917 p. I'C npuitHSB mMOCTaHOBY NMPO MOPSJOK BHECEHHS 3aKOHONPOEKTIB,
3TiJIHO 3 AKOK CEKpeTapcTBa HaJAcWiIany B KaHuesspito ['C mpoekT 3aKoHIB 3 MPOTMO3UIIE0
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BuHecTH ix Ha po3rsag ['C. [licns yxBanu npoekty I'C kaHUenspis Hagcuiaana npoexT 10 mnpe-
3unii YLP nnis fioro BHeceHHs Ha 3aTBepmxenHsa YLIP. 3 yropennsam PHM neuo 3miHuBes i
MOPSIIOK MPUAHATTS MPaBOBHUX HOKYMEHTIB. BinTemep 3akOHOMPOEKTH BHOCHIIHCS MiHICTep-
cTBaMH Ha 3acimanHs PHM, micis oOroBopeHHsS SKOKO 1X Hampamisiu 10 (iHaHCOBO-EKO-
HOMIYHOI KOMicii i BUHOCWJTM Ha 3acinanHs Manoi panau.

I'C no 48 cBoro 3aciganHs NpUIHAB yChOTO 3 pillleHHS, SKi CTOCYBaJIMCS OaHKiBCHKOT
nisbHOCTI. Jlume micist 58 3aciganb I'C i 54 3acizans Manoi panu 9 rpynss 1917 p., Tobto
yepes JeB’sITh MicALiB Mmicysa yTBopeHHa YLIP, Oyno BuHeceHo m’ATh (hiHAHCOBUX 3aKOHOMPO-
€KTiB, JIBa 3 AKMX CTOCYBaJMCs OaHKiB i 0aHKiBChKOI AisibHOCTI. OOroBOpeHHs iX BinOyBaso-
Csl 3a CTIPOILEHOIO MPOIIEAY pOro i TpHuBao miBTOpH roguuu. [Ipuiimanrics BoHH B makeTi i Oy-
JIM HEBEJIMKI 3a 00caroM. TakuM 4MHOM, CKJIaJiHA €KOHOMiuHA W MOJIITUYHA CUTYyaIlisl, O4iKy-
BaHHS BU3HAYEHOCTi, OUEBUIHO, CTAJIO TIPUYHUHOIO TOTO, 1110 PEryJIFOBaHHA OaHKIBCHKOT MislTb-
HOCTi He OyJI0 MPIOPUTETHUM HAMPSMOM MPABOBOT MONITHKH.

KpenutHo- (blHchom MUTaHHA BXOIWIN A0 KOMIETEHLiT eKOHOMI4HO- ¢)1HaHCOBo1 KOMiCii,
sIKa TaKoXXK He iHillitoBana po3poOKy i MPUHAHATTS BiAIIOBITHUX 3aKOHONPOEKTiB. OYeBHAHNM
(baxToM € HemoCTaTHA 3aKoHomaBya yBara YLIP no mpoOiem 0aHKiBCHKOI OisUTBHOCTI, IO &)
HisIK HE TOBOPHUTH MPO BiJICYTHICTh MOTPeOH il MPaBOBOTO peryrOBaHHS.

AKTHBHIIIIe TUTAHHS IPABOBOTO PETyJIIOBaHHS 0aHKiBCHKOI AistbHOCTI ['C BHpinTyBanucs
BiJI KiHIIs TUCcTOMAaAa ¥ o KiHug rpyass 1917 p. 3a ueii yac i3 qochiaKyBaHol poOieMaTuku
Oysi0 mpuitHATO 15 3aKOHOMPOEKTIB, MOCTAHOB Ta IHIIMX HOPMATHBHO-NPABOBUX PillIEHb.
PHM 3 nouatky 6epe3ns i 1o 20 kBiTHs 1918 p. yxBanuna 16 aHalOriYHUX JOKYMEHTIB.

HisnpHicts PHM 1miomo mpaBoBoro peryitoBaHHs (iHaHCOBO-0aHKIBCBKOT cepH aenio
aKTUBi3yBajacs 3 cepennHu kBiTHA 1918 p. [TouacTimanu BHeceHHs MiHicTepcTBa piHAHCIB Ha
i1 3acigmaHHs, JAenl0 aKTUBI3yBaslacs MiJArOTOBKa 3aK0HonpoeKTiB 17 kBiTHsg 1918 p. PHM no-
pyuuia M]HlCTepCTBy (pmaﬂcm _Topry i MPOMHCIIOBOCTI PO3pOOUTH KOHKPETHUH MiaH (iHaH-
COBO-EKOHOMIYHOT MOJITHKM W TepMiHOBO BHecTH B YLIP 3akoHOmpoekT mpo ueprose
36inbIIeHHs 00csTiB MpaBa JlepxaBHOro 0aHKY Ha MPOBENEHHS eMicii’.

Jlumme B Cepe,Z[I/IHi kBiTHA 1918 p. BUHMKIIA HOTpe6a Y KOHKPETHOMY TUTaHi JiHaHCOBO-EKO-
HOMIYHOI MOJTITHKH. Cd)epa (I)lHaHCIB noeHyBajacs 3i cheporo eKOHOMIKH, 1110 nepen6aqano
TeBHY lHTeraLIHO nisibHOCTI MiHicTepcTBa (iHaHciB Ta MiHicTepcTBa TOpry i mpoMucio-
BocTi. Came BiJ LMX MiHICTepPCTB 3ajie)Kajo KOHKPETHE HAIOBHEHHS TMOHATTS «OaHKiBChKa
HistmeHiCTBY. Ockinbku pimiennsm YI[P JlepxxaBuuii 0aHk oTpuMaB mMpaBo emicii i craB
BiJIIIOBiTaJIbHUM 32 3aIac TPOIIOBHX 3HAKIB, € IiICTaBU TOBOPHUTH MPO JIEPIKABHE PETYIFOBAH-
Hs HOTO JiSUTBHICTIO SIK LEHTpalbHOT OaHKIBChKOT ycTaHOBU. TakuM unHoM YLIP B3suta mifg
KOHTPOJIb HAasBHY MEpEXy NIepKaBHUX OaHKIBCBKUX YCTaHOB.

BaxmmsuM HanpsiMoM AistmeHOCTI YLIP Oynmo cTBOpeHHS HOBMX OaHKIBCBKHX YCTaHOB i
perymoBaHHs 1XHBOI AisibHOCTI. 29 BepecHs 1917 p. I'C 3ageknapyBaB HEOOXiAHICTBH
MiArOTOBKY 3aKOHOMPOEKTY npo HauioHanbHWMI ykpaiHChKUA OaHK, AKHii MaB CTaTH Ha 4oii
BCIX KpeAWTHHUX yCcTaHOB Ykpainu. [IpaBoBuMii MexaHi3M MOro CTBOpEHHS mepeadadyaB mnepe-
JIaHHA B Horo mianopsaaKyBaHHs KUiBChbKOi KOHTOpH depKaBHOTO OaHKy Ta BCiX Horo BiamimiB
Ha Teputopii Ykpainu. JlisuibHicTh HamioHanpHOro OaHKy Maja OyTH Y3TOIKEHOI 3
TiSUTBHICTIO IPYTOi EHTPABHOI KPEAUTHOI YCTAHOBU B YKpaiHi — YKpaiHCHKOTO HapOIHOTO
OaHKysS.

Otxe, mwe go mnporosouieHHs YHP Oyno gexnapoBaHO HeOOXigHICTh CTBOpPEHHA
HanionanbHOro ykpaiHChKOro 0aHKy, 10 3aCBiq4y€ YCBiOMIICHHSI HAl[lOHAJLHUX iHTEPECIB
came y OaHKIiBCBKil cepi i MAHATTS iX 0 PiBHA Aep>KaBHOTO BUPILLIEHHS 1€ A0 MPOroJio-
IIeHHs caMoi Jep)KaBHOCTI. Y 3rajiaHiil nqexmapariii MoBa HIiia mpo HOPMATUBHO-TIPABOBY OC-
HOBY CTBOpeHHs HarioHansHOro ykpaiHchKoro 6aHKy Ta mpo HOro CTaryc siK HeHTPaibHOI yc-
TaHOBW, B TOMY 4YHMCJIi W Juia mpuBarHUX OaHkiB. BogHowyac Bka3iBka Ha B3a€EMOZIIO
0aHKIBCbKMX YCTAHOB HEe BU3Hayasa 11 MpaBOBUX MEXaHi3MiB, YKa3yrouu JIWIlIe IPUHLHI y3ro-
JDKEHOCTI IXHBOT IISUIBHOCTI.

[TpuiiHATI pilieHHs 00’€KTUBHO CBiMYWJIW MPO MOCHIICHHS IeHTpati3alii 0aHKiBChKOT
JisUTBHOCTI Ta MPO MoYaToK (pOopMyBaHHs IBOPiBHEBOT CTPYKTYpH OAHKIBCHKOT CCTEMH B VK-
paiHi, OCKiJBKH 3a Hel, AK BiJOMO, TOBHHHI YiTKO PO3PI3HATHCS HOPMAaTUBHO-PETYNIOI0UI Ta
KOHTPOJIBbHI (DYHKIIT HeHTpaibHOro 0aHKy i QyHKLi koMepLiitHuX GaHKiB.
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VY muHynoMmy VYkpaiHa He Maja BJIACHOTO LieHTpanbHoro OaHky. [leBHoro Mipoto Horo
¢yHskuii Bukonysana Kuiscbka koHTOpa JlepskaBHoro 6anky Pociiicbkoi imnepii, sika Oyna Tpe-
THOIO 3a 3HaUeHHsM y Pocii. [IpoTe HeoOXiHICTh perysIroBaHHs TPOIIOBOTO 00ITy NiepeBesia Ha
PO3pA aKTyallbHUX CTBOPEHHS LIEHTPATbHOT OaHKIBCHKOT yCTaHOBH YKpaiHu. PimenHs npo 1i
yTBOpeHHs Oyno npuitaare 10 muctonana 1917 p. Ha 3acinanni ['C, skuii yXBajiuB MOCTaHOBY,
0 TPOTOJIOUIyBajla TUMYacoBe NepeTBopeHHs KHiBChKOi KOHTOPHM Aep>KaBHOTO OaHKy Ta
Llentpansuuii 6ank Ykpainu®.

Ha nam morisif, e CTBOPIOBAJIO MPELEACHT i3 KOJIi3i€l0 pillieHb, OCKUTbKK 29 BepecHs Oy-
JI0 33/1eKJIapOBAaHO CTBOPEHHs YKpaiHCHKOro HalioHalbHOro 6aHky. O4eBHIHO BiaTenep Mo-
Ba MIITa PO JieKibKa eHTPaTbHUX OaHKiBChKUX YCTAHOB, (QYHKIIIT SKMX He Oy/TM BU3HAUEH.
3 Teopii OaHKIBCHKOTO MpaBa BiZIOMO, IO MPABOBHIl CTATyC HAI[iOHAJIBHHUX i LEHTPATbHUX
0aHKIBCBKMX YCTAaHOB TOTOXHHH, OCKiIBKM OCHOBHA iXHs (YHKISl TONSTaE y 3miMCHEHHi
eMicil HallioHaJIbHOT rPOIIOBOT OAMHUIII.

He BukitoueHo, mo YkpaiHCbkuii HauioHanbHUi OaHK i YkpaiHChbKuii HapoaHui OaHK
CTBOPIOBAIACH K KOMEpLiliHi OaHKW nepkaBHOI (opMu BiacHocTi. BomHouac, xomu MoBa
fima mpo YkpalHChKUI HallioHaNbHUE OaHK, TO Majacs Ha yBa3i OaHKiBChbKa yCTaHOBaA JAep-
JKaBH, TIPO 1110 CBiYUTH CJIOBO «HAIliOHAJILHUID y Ha3Bi OaHKy. LleHTpanbHuii 6aHK YkpaiHu
CTBOPIOBABCS THMYACOBO, MOXJINBO, JIO MOJI0J1aHHs () iHAHCOBOT KPU3H, Ha MOTepeIHiii HopMa-
TUBHO-TIPaBOBii 6a3i. [loBHOBa)keHHA OaHKy BH3HA4YajgMcs HOro MpaBUM CTaTycoOM SIK IIEHT-
pasibHOT 6aHKiBCHKOT YCTaHOBH, YIOBHOBR)KEHOI MPUIIMATH MPUOYTKH Bifl YCiX YpAAOBUX YyC-
TAHOB 1 MiAMPUEMCTB.

2 tpymHs 1917 p. Ha 3aciganni ['C Oyno 3aciyXaHO JOTOBiJb FeHepaIbHOTO ceKpeTaps
¢inancis B. [1. Masypenka nipo nepetBopenHst KnuiBcbkoi koHTOpH JlepkaBHOTO OaHKY Ha VK-
paTHCbKkMii Aep)kaBHUl OaHK. Byna npuitHaTa BianoBigHa MoCcTaHOBA 3 LILOTO MUTAHHS i yXBa-
JICHO 3aKOHOMNpPOEKT. Ha xanp, foaarka 3 yKka3aHUM 3aKOHOIPOEKTOM He BUSIBIIEHO!0, 110 yHe-
MOXKJIMBJIIOE HOTO aHai3.

9 rpynns 1917 p. Mana Pana npuiinsia 3akoH npo [epxaBHuii 0aHK, 3riIHO 3 SKHUM 10
HBOTO TepeXomwitn Bci cmpaBu KHiBCbKOT KOHTOPH KONHUIIHBEOTO JlepikaBHOTO OaHKY
Pociiicekoi imMmepii Ta Beix i1 BinminiB Ha Tepuropii Ykpainu. Taki ycranou Oynu B Kuesi,
XapxkoBi, Oneci #t [lonTtagi. Ykpaiacekuit JlepxaBanii 6aHK MaB THMYAacOBO KEPYBaTHCS CTa-
TYyTOM KonuuiHboro JlepxasHoro 0anky Pociticekoi immepii. 18 rpyans 1917 p. aupexTopom
OaHKy Oy/o MpU3HAUEHO YiieHa paJu FreHepalibHOro cekperaps (GpiHaHCiB i AMpeKTopa KpeauT-
HoT kaH1essApii M. €. Kpusenbkoro. bank fisiB 3a BCix pe:KUMiB HEOTBIIOBUILKOT JIEP>KaBHOT
BJIaI¥ MIepiofy YKpaiHCHKOI peBOJIOMLIT i CTAHOBHB Pa3oM 3 iHITMMHU OaHKiBCHKUMH yCTaHOBA-
MU OCHOBY 0aHKIBCHKOT CHCTEMH YKpaiHH.

[Hm010 i1 cKITaioBOIO cTaB YkpaiHebkuit [leprkaBHUM 3eMeNbHUM 0aHK, 3aKOHOMPOEKT 10~
JI0 CTBOPEHHSI sikoro Oyio mpuitHsTo Ha 3aciganHi I'C 2 rpyausa 1917 p. [IpaBosuii MexaHi3m
Horo cTBOpeHHs mependavas JikBigamnito J[BopsHcbkoro i CensHChKOro 3eMebHUX OaHKIB,
3,z[i1710HHT1/1 AKY Opydanocs JepxaBHOMY 6aHKOBI Yepe3 0coONMBUX KOMICapiB i CTBOPEHHS Ha
IXHiif OCHOBI YKpaiHChKoro JlepikaBHOro 3eMebHOro Oanky!l. Ipo iioro yTBOpEHHS Oyio mo-
pyueHo l'[Op03yM1TI/IC$I T'eHepanbHuM cekpeTapcTBam (I)lHaHCOBI/IX 1 3eMenbHUX cnpas. OTxke,
le]eHHH 11010 JTiKBimamii IIBopsmCLKoro 0aHKy OyJIO JIOTiYHUM i TIOJITHYHO BMOTHBOBAHUM,
LiJIKOM JJOPEYHHUM TOCTA€E i CTBOPEHHSA Yikpaincpkoro JlepkaBHOro 3eMebHOro 6a1—u<y, 0c00-
JIMBO BPaxXOBYIOUM CTaH i MEPCIEKTUBU BUPILIEHHS 3eMeJIbHOrO MUTaHHS B AisibHOCTI YLIP.

BomHouac 3Beprae Ha cebe yBary HopMma ckopodeHHs onepauili CenstHCbKoro 6aHKy. Y
camili MOCTaHOBI He BKa3yeThCs, SKi omneparllil MaloTh OyTH ckopodeHi. [IpoTe, 3Bakaroun Ha
HOJ‘IITI/I‘lHy nnaT(bopMy YLP, MOKHA NPUIYCTHTH, IO CKOPOUyBaIMCA came erI[I/ITHl orne-
pauii sk Taki, 110 He BiAMOBiAaIu colliallicTUYHIH, KiacoBiii ineosorii npeacraBuukis YIIP. V
noctanoBi I'C mopy4aB y3roguTi MUTaHHS YTBOPEHHS YKPaiHCHKOTO 3eMeNBHOTO JeprKaBHO-
ro O6aHky i ckopoueHHsi omepauiii CensiHCbKOro OaHKy 3 FeHEpaJbHUMHU CEKpeTapcTBaMu
(iHaHCOBUX i 3eMeNIbHUX crpaB. BUKOHAHHS LbOro PilIeHHS MOIJIO 3aTATTHCA, OCKUIBKY 3a-
3HaYeHi CeKpeTapcTBa He MaJid HaBiTh HEOOXiMHUX MPHUMIllleHb, HA YOMY NpoOIeMHU iXHBOT
JiSTBHOCTI HE BUUEPITyBaJTUCS.

Ha nHam nornsia, MoBa He HIia Mpo MEXaHIYHWN Mepepo3MnoAis onepariii Mixk OaHKaMu.
BpaxoBytoun nonituyHy miaardopmy YLIP, BaXko MOroguTHCS 3 AyMKOIO PO 1 HaMaraHHs
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PO3BUBATH KOHKYPEHTHE CepeloBuile y OaHkiBCbKil cdepi. Ha xanp, BioMOCTI CTOCOBHO
3nilicHeHHs omnepaliii 3emenbHUM i CeNssHChbKUM OaHkaMu BincyTHi. MIMoOBipHO, 1110 3eMerb-
HUl GaHK MIT CTaTH CTeiali30BaHO0 0aHKIBCHKOIO YCTAHOBOIO Jis omnepaii i3 3emieto. Ce-
JITHCHKUI OaHK MPOJOBKYBAB 3iMCHIOBATH BCi omepallii, OKpiM omnepalliii i3 3emero.

9 rpymnst 1917 p. Mana Pana npwuitHsina 3akoH npo ckacyBanHst J[BopsiHcbkoro Ta Ce-
JISTHCBKOTO OaHKiB, KUl CyTTEBO BiApi3HABCSA Bif 3akoHOIpoekTy, npuiiHsaTtoro ['C. Y HeoMy
3a3Havanocs: «Bigainu «[ocynapcTBEHHOTO IBOPSIHCKOTO 3eMeNIbHOro OaHka» Ta «KpecThsH-
CKOTO T03eMeNbHOTO OaHKa» Ha Teputopii Ykpaincbkoi Hapoanoi PecnyOniku ckacyBaru, a
CITy’KauuX JIMIIUTH 32 ITAaTOM Y 3BUYaiiHOMY nopsiakoBi. JlikBifaiiro 3a3HaueHuX OaHKIB J0-
pyunt ['eHepanbHOMY cekpeTapcTBy (iHaHCIB y mopo3yMiHHI 3 [eHepaIbHUM cekpeTapcT-
BOM 3eMeJIbHHX cripaB»!2. OTxke, y MPUAHATHI 3aKOH He OyJiM BKJIFOUEHI HOPMH PO CKOPO-
4yeHHs omepariii CenssHCBKOro OaHKy, YTBOPEHHS YKpaiHCBKOro Jlep)kaBHOTO 3€METIBbHOrO
OaHKky 1 Oysa BBe/leHa HOBeJa PO CITy>KOO0BIIiB, IIONPaB/A BiANOBi/i, B IKOMY ILITaTi BOHU 3a-
JIMLIANUCS, 32KOH HE JaBaB.

PHM y cdepi npaBoBoro perysiroBaHHs OaHKIBChKOT AisTbHOCTI MPHUHHSIA JIBa BOXKIHBHUX
pimenns. 3 6epesns 1918 p. Bona 3aciyxana nponosuuiro M. C. TkaueHka npo BperyIroBaH-
HS JisUTBHOCTI O6aHKiB Ha YKpaiHi. [T pillleHHs MiCTHJIO HOPMY OO0 NMPUMTUHEHHS TisJIBHOCTI
0aHKiB, TpaBNiHHA KOTPUX MICTHJIOCS 3a MexXaMmu YkKpainu. be3 mosBomy MinicTepcTsa
¢iHaHCiB iM 3a00pOHAIOCS (YyHKIIOHYBaTH, i BHPOAOBXK 6 MicslliB BOHU Manu OyTH JNiKBiI0-
BaHi. Lleit 3akoHONPOeKT Aopyyasnocs BUpoOuTH MiHicTepcTBy (iHAHCIB i BUHECTH Ha PO3IIAL
i 3arBepmkeHHss Majoi pagu!3.

Bonrouac 3nificHIoBasICS CIIpoOH 3aKOHOJABYO BPETYIFOBATH IPABOBHIA CTATYC LEHTPATb-
Hoi OaHkiBcbkoi yctaHoB YHP. 26 Gepesnst 1918 p. na 3acinanni PHM Oyro 3acimyxaHo mpoekT
3akoHy npo [lepkanuii 6aHK. Y TMOCTaHOBi, MPUIHATIH 3 IBOTO NMUTAHHS], 3a3HaJanacst He-
00XiTHICTh BIZIKJIACTH PO3MIISA MPOEKTY A0 HACTYNHOro 3acifanHs. HoBuii po3misiy 3akoHOMpo-
eKTy BinOyBcs 27 Oepe3na 1918 p. ¥V npuiiHATIi MOCTaHOBI 3a3Ha4aNOCA: «3 OISy Ha Hesic-
HICTh peAaKIIil JesKUX MyHKTIB MPOEKT 3aKOHY MOBEpHYTH MiHicTepcTBY (hiHAHCIB s OCTa-
TOYHOT pelaKilii i TOMOBHEHHS, 3TiHO 3 BUCJIOBJICHUMH Ha 3acifaHHi Paau MiHicTpiB momnpas-
KaMU ¥ mobakaHHAME» 4. Y TIPOTOKOJTi He BKa3aHO JIOTIOBilaya i MpOMOBIIiB, HE 3a(iKCOBaHO,
siKi Oyl BHECEHI ITOTIPaBKy 1 TOTIOBHEHHSI, X0 Y TOCTAHOBI Ha HUX YiTKO BKa3zyeThes. Ha 1ipo-
My 3acifiaHHi, sIK i Ha monepeHbOMY, OyB BiCyTHiil MiHicTp (iHaHCiB. 3aKOHOMIPOEKT OYJI0 Mo-
BEPHYTO MiHiCTepCTBY (iHAHCIB, ajie ioro Tak i He OyJI0 MiArOTOBJIEHO sl HOBOTO PO3IIISiAY.

TakuM YUHOM, PO30OYHOBYIOUM OaHKIBCBKY CHCTEMY, HAJaroKyIOud i yHOPMOBYIOUH
0aHKIBCBbKY HisTbHICTH, Y LIP 3poOuina BaxJIMBUii KPOK 710 YTBEPIXKEHHS epkaBHoCTi. He3ra-
JKAFOUW Ha JIOMYIIeHi MOMUJIKU TMeBHi MOXWUOKKM BOHA 3IiHCHWIA CIPo0y CTBOPHTH MEPEKy
[EHTPaJbHUX OAHKIiBCHKHX YCTAHOB B YKpaiHi, HAITOBHUTH KOHKPETHO-TTPAaBOBUM 3MiCTOM IO-
HATTA «OaHKIBChKa AisTBHICTB», IO € OIHUM i3 CyTTEBUX 1 3HAUYIIUX PE3yJbTaTiB 11 Aisiib-
HOCTI, IOCBiJ] i YPOKH SIKOTO HE MOXKYTh i HE TIOBUHHI OyTH MPOIrHOPOBAHUMHM MPU BUPILLEHH]
AHAJIOTiYHHX 3aBJAHb.

I I'powuncoxuii B. Tlpo ykpainceky Bamoty. Cripo6a Bupimmta ii 'y 1917-1919 pp. // Hoea renepauisi.
1992. — Ne 2-3. — C. 14-15; [Amumpicuxo M., FOwenxo B., Jlumeun B. Ta in. ['powri B Ykpaini: ®aktu i goky-
meHtu. — K., 1998. — C. 17-28; Iuisaw M.M. Ykpaincekuii Jlepxapuuii 6ank / EHnukinonenis 6aHkiBcbkol
cnpaBu Ykpainu / Peakon.: B.C. Crenbmax (ronosa) ta in. — K., 2001. — C. 509-510; Komapuncexa 3.
bankiBcebka cuctema Yipainu nepiony aepkasHocti 1917-1920 pp.: ctaHOBIeHHs Ta pealii (yHKLiOHYBaHHS
// Bicauk HamionanmsHoro 6anky Yipaiau. — 2002. — Ne 2. — C. 56-59; Cxomoposuu 1., Pegepuyk C., Manux A.
Ta iH. [cTopis rpouteit i 6ankiBHuuTBa: [ligpyuHuk / 3a 3ar. pel. A-pa ekoH. Hayk, npod. C. Pesepuyka. — K.,
2004. — C. 223-229.

2 Pobimnuua 2azema. — 1917. — 8 WOBTHS.

3 [IIABO Vxpainu, ¢. 1063, on. 3, cnp. 1, apk. 94 38.

4 Bictu 3 Vkpaincekoi Llentpanbhoi pagu. — 1917. — Ne 13. — nunens.

5 Memopanodym TenepanbHoro cexpetapiary Yipainum TumuacoBoMy ypsnosi Pociiicekoi pecmy6miku //
Vkpainceka Llentpansha Papa. JlokymenTtu i marepianu. ¥ asox Tomax. — Tom 1 (4 Gepes3Hs — 9 rpynns
1917 p.). Vnopsinauku: B.®. Bepcriok (kepiBuuk), O.J. Boiiko, FO.M. 'ampeuskuii ta in. — K., 1996. —
C. 342.

6 ITpomoxonu 3acinans [enepanbHoro cexperapiary / Tam camo. — C. 519-523.
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7 Tam camo. — C. 286.

8 Hoea Paoa. — 1917. — 30 BepecHs.

9 LTABO Vxpainu, ¢. 1063, on. 3, cnp. 1, apk. 70.

10 [TTABO Vpainu, ¢. 2592, on. 1, cop. 2, apk. 51 38.

UTam camo, apk. 50.

12 Hapoons eons. —1917. — 12 rpynns.

13 ITpomoxonu 3acinanp Panu Hapoguux minictpis // Ykpainceka LlenTpansna Pana. JlokymenTts i Ma-
tepianu. — Tom 2. — C. 176.

14 [/TABO Vxpainu, ¢. 3690, on. 1, cnip. 17, apk. 45 3B.

Ompumano 7.05.2006
Pe3rome

B craree paccMOTpeHBI 0COOCHHOCTH (hOPMUPOBAHUS KPEAUTHO-0AHKOBCKOW CHUCTEMBI B EpHoA YKpa-
nHcKoii LlentpansHoit Pagsl. Mccnenyemas npobiemarnka aHamM3upyeTcs B KOHTEKCTE CTAHOBJIGHUS yKpanH-
CKOW rocyaapcTBeHHOCTH. PaccMarpuBaroTCsl MONUTUKO-TIPABOBBIE M OPraHU3aLMOHHO-TIPABOBBIE BOMPOCHI
pa3paboTKy U NPHHSTHUS PEILCHUH, PeryIHpyOIINX CO3aHke U NesTeIbHOCTh OAHKOBCKHUX YUPEKICHHUH B HC-
ClielyeMBbIii TIepHOA.

M.I. CKPUT OHIOK

Muxkona Ieanosuu CKpuzoHIOK, KaHOUuOam pu-
OuyHux Hayk, ooyenm Kuiecbkoeo HayiOHANbHO20
yHigepcumemy imeni Tapaca Illeguenxa

HPEJIMET IUIEBCOJIOTTI IK ®LIOCO®CHKO-IIPABOBOI'O BUEHHSA

VY camocrTiiiHilt cdepi TeopeTUUHOTo 3HaHHs — (hinocodii mpasa, MIEOCONOTisA € OKPEMUM
HaNpsiIMOM SIKiCHO HOBOTO BueHHs. [IpeaMeT miedcomorii 3aHaATo IMUPOKHid i HAYKOBO-CTPO-
KaTWii, BiH He CIIOBHA OXOILTIOETHCS MOPI3HEHUMH Tally3saMu ¢itocodii abo mpaga, a € cKia-
JIOBOIO YaCTHHOIO MIiJioro — ¢inocodii nmpasa. [Tnedcomnoris Mae crienudiuHy KOHIEIIIO CHC-
TEMHU MOTIIAIB Pi3HOIIAHOBOT MOBEIHKH JIFOICKKUX MAac Yy Tpolieci CyCIiibHOTO Oy TTS, 0C00-
JIMBO TIOB'A3aHOT 3 CYCMiJIbBHO KOPUCHUMH Ta MPOTUIPABHUMHU AiSTHHAMH B COLliaIbHO-KPU30-
BUX CUTYyaLisiX, 110 MOXYTb 3aBEpIIyBaTUCs CYCHIIbBHUMH a00 MAaCOBUMHU 3aBOPYILIEHHAMH 5K
KPUMiHaIbHO KapaHWMHU AisHHAMHU. [IpomoHOBaHa KOHUeMNUis Miedcosorii, BUCBiTIEHA Y
(hopMi OCHOBHHX HayKOBHUX MODNISAIB Ta BiAMOBIAHOTO JIOT1YHO MOCIiTOBHOTO MOPAAKY B IXHiM
noOyI0Bi, MOXKe MiJIaBaThcs KpUTUIL. TuM Ginble, 110 BilMOBIIHUX HAYKOBHX MOCIiIKEHb
HIXTO HE TPOBOAMB i HAJEXKHMX JiTEpaTypHHUX [DKepen Hemae. OTxe, IPUUUHN Takoi pi3HO-
TJIAHOBOCTI B MiAX0[aX /0 MpobjaeMu MpeaAMEeTy TedCoorii HiTkoM 3a1<0H0MipHi 3ayBaxku-
MO, 110 B XOAi CYCIiJIbHOTO pO3BUTKY 6yn1/1 Bl/IcyHyTl HaI/Ip13HOMaH1TH11H1 imocodcpro- -Tpa-
BOBi BUCHHSI CTOCOBHO 3aKOHOMIipHOCTEH MOBEIiHKY JFOJCHKUX Mac, HAliOHANBHUX 1 COMiab-
HUX TPy, Fopouckk. OkpeciieHHss (OpMH BKa3aHOTO TPEIMETY 3yMOBIIOBAIOCS HEOJHAKOBO.
Taka pi3HOOIYHICTh B OOTPYHTYBaHHI JOCIiIKYBaHOTO MPEAMETY 3aliekana Bil 00'€eKTHBHUX i
cy0'ekTUBHUX (akTopiB. Lle cTocy€eThes TakoXk i METOAIB HU3KU JTOCIIPKEHb — CUCTEMH CIIO-
c00iB peTebHUX HAYKOBUX PO3IIIAIIB, BUBUCHb 3 METOIO Mi3HAHHA iCTMHH y Iiebcomponecax
i MpaKTUYHOI peanizauii HampalubOBaHUX pekoMeHAaalill i mpono3utiii. [TpakTuuHe 3aificHeH-
Hs Ha3BaHUX PO3pOOOK MaJlo CBOIM OCHOBHUM 3aBJAHHSM 3aM00iraTu CyCHiIbHEM i MACOBAM
3aBOPYLICHHSM, a TAaKOK OOPOTHCS 3 HUMH B TIPOIieci IX BUHUKHEHHs Ta mepebiry. Teoperny-
HO-TIPAKTUYHI MATAHHS MJ1e0COJIOTiT 32BN HETIOKOIJIM OpraHy 3aKOHOAAaBYOi, BUKOHABYOT Ta
CyZIOBOi BagM Ha BCiX eTamax KOXHOI 3 CyCIiIBHO-eKOHOMiuHMX (opmamiii. Tomy € 3po-
3yMiJIOI0 H aKkTyallbHiCTh AaHOi poboTu. BoHa, 30kpema, nonsrae B ¢inocodcebko-npaBoBomMy
BUCBITJIEHHI OCHOB METOAMKH LMBiIi30BAaHOTO MPABOTBOPEHHS Ta AEP)KaBOTBOPEHHS, a (ak-
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Tabnuys 1
Dinocodist [TpaBo Cortiororis Icuxomnorist [omniTororis
eThKa Teopis Jep KaBH COMIOMNOTis 3araibHa TIAPTOJIOT st
Ta mpaBa KYIIBTYpH TICUXOJIOTisT
OHTOJIOTS COLIiOJIOT ISt COLIiOMIOTIS KpUMiHaJbHA KOMYHIKaTHBHA
npaBa penirii TICUXOJIOTisT TIOJTITOJIOT 5T
AHTPOIIONIOT st KPHUMiHOIOTist COMIOMNOTis TICUXOJIOT it TIOpiBHSUTHHA
OCBITH opou TIOJTITOJIOT 5T
aKciosoris KpUMiHATBHA COLIiOMIOTIs TICHXOJIOTIS €THOITOJTITOJTOT1St
Tporiec ciM'T TpONaraHan
€ITiCTEMOJIOT IS KpUMiHAJTiCTHKA COLIioMIoris TICHXOJIOTS rodaricTika
yIpaBITiHHAS YIIpaBIIiHHS
¢inocodis KOHCTUTYIIiHE comiaabHa TICUXOJIOT it TIOJTITONOT 5T
corjayibHa npaBo TICHXOJIOTS ypOanizawii MDKHAPOIHIX
BigHOCHH

TUYHO — MOOYAOBH KJIACHYHOTO TPOMASTHCHKOTO CYCIITBCTBA 3 YUACTIO JOACHKHUX Mac. SIck-
paBUM JIOKa30M LIbOTO TBEP/UKEHHS € JIMcTonano-rpyaHesi moxii 2004 p. B YkpaiHi, siki Mu
KITacu(iKy€eMO SIK MepILy yKpaiHCEKY OypKya3sHO-JeMOKPAaTHYHY PEBOIIOLLIIO.

Merta x Ta 3aBJaHHA NOJATAE B TOMY, 100 HampalroBaTy i BUCBITIAUTH Yy (inocodchko-
MPaBOBOMY aCMeKTi 3acaid MPaKTUUHUX peKOMEHIaliil 3aXUCTy JHOIUHH, Hallil, HApoLy nepen
JepIKaBOIO, BPAXOBYIOUH TIPHPOIHE MPABO CBiOMOI OLITBIIOCTI MPOCTOHAPOAY Ta Ii MACOBHM
MHUPHHM JisIM.

BbararoacnekTHiCTh KBecCTii m1€06COOTiT TOCUTh XapaKTepHO BILTUHYJIA HA ()OPMYBaHHS Ta
PO3BHTOK ii KaTeropiifHoro amapary, 1o BifJ[3epKajioe€ HAyKOBi MOHATTA — BUPaKeHHS Hali3a-
rajJbHIIINX BJIACTUBOCTEH i 3B'A3KIB 3rajaHux SBUIL AilCHOCTI. Bu3HaueHHs miebconoriaydot
TEMaTUKW 00'€THAHI CIIJBHICTIO TUX YM IHIIMX O3HAK 1 KJIAacu(iKylOThCsS HA BUAM 3a CKIIAJ0-
BUMM yacTUHaMHU miedcosorii. [nedcomoris Ha moyarkoBoMy eTari sik (hijiocopchbKo-nIpaBoBe
BYEHHS BUHMKIIO Y XOJi MOJLTY HayK (iJocoPChKOro Ta MpaBoBOro LUKITY, HA MEXi qpyroro i
TPETHOTO TUCAYOIMITh. | 11e 3aK0H0MipHo AJKe MUCTTUTET BCiX YaciB i HapoliB 0OMipKOBYBa-
JI1 B3aEMO3B'A30K, Kopemmno TPHOX TAKUX OCHOBHHMX CKIIQJOBUX MPEIMETY 1e0COoIOoTii: )
HapozuB HalliOHAJILHUX 1 COLiajJbHUX TPyM, OpO TOlIo; 2) crnpaBelIUuBOCTI, rymaﬂﬂocn
piBHOCTI, IEMOKpATil, WK, OKyTallii, Oopy TOwIO; 3) 1epKaBOTBOPEHHS, KOHCTUTY LIIIHOCTI,
3aKOHY, MpaBa, 000B'A3Ky TOIIIO.

3amovaTKyBaHHS i PO3BUTOK IJIEOCOIIOTT, 3 OMHOTO OOKY, BUNIEpekaB CTAHOBJIEHHS Tep-
0i caMocTiitHOT (itocochko-TIPaBOBOI CHCTEMH — TEOPil MPUPOAHOTO TIpaBa, 10 BUHUKIIA
nuine B enoxy [IpocBiTHUITBA, 3 IHIIOTO — BiH TPUBAaB NMapajielbHO 3 3apOKEHHSM TaKUX ra-
ny3e1/1 HayKd SIK (bmocoqnﬂ Ta Ipago. Sx Gaunmo, peaMeToM HaYKOBOIO PO3IIIALY miebco-
Jiorii 3akau Oyyu Ti colLiajbHi IIHHOCTI, SKi YTBOPIOBAJIM Y CBOIll CHCTEMi MPUHIIUAMK CYT-
HOCTI JtockKoro OyTTs. [loniTiyHi, HAyKOBi MOTISIIA TOTO YH iHIIOTO BUEHOTO, IEPIKABHOTO,
MOJIITHYHOTO JliTya CBOEPITHO BIUIMBAIM 1 BIUTMBAIOTH y TMEBHIiM MOCHIJOBHOCTI Ta Mipi Ha
3MicT Tiebcomnpolieci, iX kopekiiro. Okpemi 3 HUX Bifirpayiu il BifirparoTh Juile IeKiapa-
THUBHY 200 HayKOBO-icTOpHUHY ponb. OTxe, MeXi mnedcomnorii sk ocobauBoro BueHHs (io-
co(cbKO-TTPaBOBOrO XapakTepy 00'€éKTUBHO MOXYTb OyTH KBalli(hikoBaHi SIK aBTOHOMHA, BU-
HITKOBa chepa TEOPETUYHUX 3HAHB 3 OCOOIMBHUM MPU3HAYCHHSIM, 3aBIaHHIM, BiAMIHHUM BiJ
iHIIMX rany3ei, migranysei ¢inocodii, mpasa, CoOLioNOTii, MOMITOMOTIT, ICUXOJOTIT i T.1. (IHB.
Ta61.1). [IpocTeskuMo JOTHYHY TuTeOCONOTIT 10 iHMUX ramy3eif Hayk. Slk 6auumo, miedco-
JIOTisl MEXY€ MepeBakHO 3 (inocodiero, MpaBoM, COIIONOTIE, ICHXOJIOTIE, O TOJOTIEO.

Tak, koxxHa 3 migramyseit dimocodii — eTuka, OHTOJOTIS, aHTPOIOJIOris, aKciooris,
emicTeMoIoris, corianbHa (inocodis Mae crijbHI 0COOMUBI ACTIEKTH, 110 MPAMO ab0 MOOIXKHO
3a4inaroTh Mpodiaemu miedconorii. PonuHHICTh nepenivyeHux nifgrany3sei ginocodii 3 miedco-
JIOTi€r0 3a XapakTepoM (inocodii mpaBa MPOCTEKYETHCA Ha PiBHI iHAWBIAYaTbHOTO, TPYIOBO-
0, 2 YaCTKOBO i MacoBOT0 KOHIeNTy. OJHaK YiTKO KOHKPETU30BAaHMX MEX CITiBBiTHOIICHHS
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IIUX HAayKOBUX c(ep, K 00'eKTUBHOI peasibHOCTI cycIlinbHoro OyTTd, He Mae. [Ipo mocmimxy-
BaHy Npo0JieMy MOXIIMBO B HAyKOBOMY 3HAa4€HHi KOHCTATyBaTH 3a YMOBU HasBHOCTI-BiJICYT-
HOCTI crijbHUX (PO30XKHUX) O3HAK uepe3 MOCIHiKyBaHi 00'exT i mpenmert. Jlenio BinMiHHE
3HAYeHHS Yy CIHiBBIIHOMIEHHI 0 mpoOiieM mebconorii MaTh NpaBoBi Hayku. [lo-mepiie,
FOPUCTIPYICHIIiS TOBCSIKYAC OMMiKyBaacs 3arajJbHOTEOPETUYHOI0 TEMATHUKOIO JIEP)KaBH 1 MpaBa,
MOBE/IiHKYM JIFOICEKUX Mac, y TOMY YHCIIi B KOHTEKCTi HAYKOBUX KOHLIEMIIH, a TaKOXXK HOpMa-
TUBHOTO Matepiaiy. Lli mpobieMu BUCBITIIOBATINCS B KOHCTUTYLiHHOMY, aMiHiCTpaTHBHOMY
npaBi, B Teopii JAepkaBu i mpasa, couionorii npasa. [Ipu3HavyeHHs, 3aBAaHHS, BiAMIHHE Bif
IHIIMX Tayly3ei MpaBa Malld CrieliajibHi, mpukiagHi foro ramysi. ToOTo, HaeTscs npo ca-
MOCTIliHi Tajy3i mpaBa KpUMiHaJIbHO-TIPOIIECYAILHOTO IIUKITY, IO PErYJIOI0Th MPAaBOBi BiAHO-
CUHM y 3a3HaveHill cdepi cycmimbHOro OyTTs. Jlo crenianbHO-MPUKIAAHUX Tay3eidl mpasa
KPUMiHAJIBHO-IIPOIECYabHOTO LUKy HaJe)XaTh: KpPUMiHAJIbHE IPaBO, KPUMiHOJOTIS,
KpUMiHATBHO-TIpOLieCyalibHE MpPaBO, KPUMIHATICTHKA, Cy[OBa MEIULIMHA, E€KCIEPTONOTis.
KoxHa 3 Ha3BaHMX rajyseii mpaBa Mae CBili XapakTepHHii 00'eKT, TpeAMeT i MeTo TPaBOBOTO
perymoBanHs. Pa3om i3 TUM yci BOHM HaJlijIeH] CIIJIbBHUMU O3HAaKaMHU, sIKi MOB'S3YIOTh 11i ra-
Ty3i mpaBa 3 miedcoorieto sk Ginocohchko-MpaBoOBUM yueHHsIM. [ any3i mpaBa KpuMiHaIbHO-
MPOIECYaNbHOTO MUKIYy CIOBHA 00ilfiManu mpoOneMaTwKy MUTaHb, SKi BUHUKAJIW B Tpak-
TUYHIM OiSTBHOCTI CYIOBUX, POKYPOPCHKO-CIIIAYMX OPraHiB y 3B'S3Ky 3 MAaCOBHMH 3aBOPY-
IIEHHAMH — TOPYLIEHHSIMU TPOMAJCHKOIO TMOPSAKY W Oe3lekH, CKoeHi opboro y (opmi
CBaB/LIS.

CorioJorist SIK HayKa MpoO CyCHiJIbCTBO BUHMKIIA B cepenuni XIX cr., came Binrozi it 10-
HUHI cepell YIeHUX To4YaThCs CYNepeukd Moo ii o0'ekra i mpeametal. BinnmoigHo 1o 3aranb-
HOHAYKOBHX, TEOPETUYHUX CTaHIAPTHUX IiIXOJIB Y COII0NOTIi Ta riedconorii, iXHi 00'eKT i
npeaMer 3a GopMor Maibke TOTOkHi. OCOOIMBO 1€ MPOCTEKYETHCA B XOIi JETAIBHOTO
aHajizy BignmoBigHoi mpoOmemu. Tak, migramysi couionorii — coljianbHa MCHXOJIOTiS;
couioyioris ympaBiiHHS; couiojoris cim'(; couiofiorisi OCBiTH; COLIOJOTiS KyIbTYpH;
COIIIOJIOTisl peirii Ta iHI Takok Oe3mocepeHbO CTOCYIOThCsI 00'€KTa i mpeameTa Iiedco-
norii. KokHa 3 HUX Tak YW iHakIle y BiAMOBiAHIA MmieGcomorivniii cutyamii crenudiqno
B3a€MOJIi€ 3 TIOBEIIHKOIO JIFOICHKIX Mac, BIUTMBAE HA BAHUKHEHHS COLlialbHO-KPHU30BO1 CYKyTI-
HOCTi YMOB, 32 SKMX YYHHSIOTBCS CYCIHiJbHI a00 MacoBi 3aBOPYIIEHHS, TOOTO CKOIOIOTHCS
NPOTHUINpPaBHi i HempoTunpasHi AisHHA. OTOX, 00'eKTOM i corionorii, i miebconorii € Ta cde-
pa 00'eKTHBHO-CY0'€KTHBHOT peanLHocn Ha AKy Li HayKu CHIPAMOBYIOTh CBOE Mi3HaHHS.
Pasom i3 M, i couionoris, i nuieGconoris BUBYAIOTH OXMH i TOW ke camuii 06'ekT —
CYCHINTBCTBO, Yepe3 CBill MpeaMeT AOCHiIKeHHs, 3i CBOT0 HayKOBOTO Honmimy. Sk Gaummo,
MpeMeT COLIoJOTIT Ta MmiedCcooril BU3HAYAETHCS 3aBISKH METOlaM, 10 BJACTHMBI IIMM Ha-
yKam. HOTp16H0 3ayBKUTH, 110 COILIOJIOTiA Ta TIeOCONOris SK CYCHiJIbHI HayKH MaroTh
CXOXICTb, LINKOBUTY MOAIOHICTH mpoOMeMH AociipKyBaHoro o0'ekra. ChilbHICTH 00'ekTa
couionorii Ta muedcoyorii XapakTepu3yeTbcsd THUM, LI0 OKpeMi HayKOBIi BHBYAIOTh Haii3a-
TJIBHIII BJIACTUBOCTI CycHiibHUX siBull. OHAKOBUI 3MiCT 00'ekTa NaHUX HAYK yce XK €
YMOBHHM, 00 BOHH, 5K CIelliaJIbHi BYSHHS, JOCTIHKYIOTh OCOOJHMBI, KOHKPETH30BaHi BIACTH-
BOCTi CyCHiJIbHUX SIBHIII, MOB'I3aHUX i3 MOBEIHKOIO JIFOICHKUX Mac. €IHICTh 3MICTY collio-
jorii Ta miebcomnorii 3a mpeaMeToM X MMi3HAHHS MPOCTEXYEThCS y BHYTPILIHIN i 30BHIIIHIHA
NO3HULliT KOHKPETHOI JIFOVHHU, 100U, Hallii, HAPOLY SK OAHOTO LIJIOr0 — y TPYIOBHUX, MACOBUX
Jisix ab0 yTpUMaHHi Bil HUX, Y T.4. 3@ COL[iaJIbHO-KPU30BUX cuTyauiid. CHiBBiAHOIIEHHS TaKol
IisUTBHOCTI Ha piBHI coLioforii Ta medcomorii mocrae y neBHil Gpopmi.

Couiosoris Ta mebconoris Ak Hayku € OnMu3bKMMH 3a (opmoro ixHiX 3akoHiB. Tak, y
cowionorii couianbHi 3aKOHU € 3arajibHi W cneundiyHi. | BOHM 3yMOBIIEHi TIEBHUM iXHIM
3MicToM. BignoBigHa cuctema kiacudikalil 3akoHiB MOLIUPIOETEC i y chepi muedconorii.
HaiiiMoBipHime, mo y miebconorii Mae aHajoOriYHy YWHHICTh TaKOX 3aKOHOMipHICTh
00'eKTUBHOTO 3B'13Ky (DOPMHU Ta 3MICTy 3aKOHiB, HayKH, TOOTO JiaJIeKTUYHOTO B3a€MO3B'A3KY
XapaKTEepUCTHKH MpeaMeTa i mporecy. Lle o3Havyae: sKmo comionoris BUB4ae 00'€KTHBHO Ha-
SIBHUH 3B'SI30K PO3BHUTKY Ta (YHKIIOHYBaHHS Ti€i YW iHIIOI COLiaIbHOI CUCTEMH B ACTEKTi
(opM NposiBy 3a3HAYEHHX 3aKOHIB, MEXaHi3MiB TXHBOT Aii, TO MIEOCOIOTis KOHIIEHTPYE yBary
Ha HEBMMMHHOMY MPOLECi MEPEXOIy COILiyMy BiJ OAHOTO HOT0 CTaHy A0 iHIIOTO, B T.4. i 3a KpH-
THUYHUX, KPU30BHX CUTYaliHl, 0 € BAYKKUMH Ta HeOS3MEeYHNMH ISl JTIOAWHH, HAliOHAJTBHUX i
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coliaJbHUX TPYI, HAPO/iB, Aep)kaB. 3MiCTOM colioiorii Ta miaedcoorii € Ta MarepiaiabHa oc-
HOBa, M0 OOYMOBIIOE MPOLIEC PO3BHUTKY JIIOACTBA K pedi mpupomHoro Oytts. Kpim Toro,
CYTHICTIO COLIi0JIOTiT Ta MJ1€0CONOTIT € CyKyNMHICTh TUX TIPEMETIB i ABULI PEATLHOTO CBITY, 110
B3a€EMOJIiIOTh MK coboro. MpeTbes mpo ¢opMy Ta BIacTHBOCTI COLiyMy, Horo (yHkmii.
BianosinHo 10 3aKOHIB COLIIOJIOTIT Ta medcoorii sk HayK, MOfil ¥ Mpolecu y coliyMi Mo-
KYTh SIBIIATH cOOOK0 Oe3aHui XiJl cycHiibHOro OyTTs B Yaci Ta mpocTopi. Pa3om i3 Tum, 3
ypaxyBaHHSM MPUPOAHOTO Ta COLiaJbHOrO (hakTopiB, y OUIBIIOCTI BUMAIKiB MPOLECH B
CYCHUIBCTBI TPHUBAIOTH 3a ILIJIKOM 3aKOHOMIpHUMH TMPHHIWIIAMH W 3aKOHAMH, 33 SKHMHU
¢yHkuionye BeecBiT. | comionoris, i miueGcomorist — HayKu, 3TiHO 3 SKUMH 3MICT COLiyMy
NpOLECiB, 110 Bi}]6yBa}OTbCﬂ B HbOMY € TIEBHOIO MipOKO OpFaHi3OBaHI/IMI/I Lle o3nauae, 1o
npeaMer i comiororii, i Tebconorii Mae OiTbII-MEHIIT ‘IlTKy CTPYKTYpY i XapaKTepusy€Thes
CTiHKiCTIO. ®opwma 3aranbHuX i ceniabHIX 3aKOHIB COILIOMNOTT Ta MIebCcoNorii BU3HAYAIOTS,
OIMUCYIOTh 30BHIIIIHIO T4 BHYTPILIIHIO CTPYKTYPY i CTifKiCTh CYCHUTBHOTO OyTTS, B T.4. XapaK-
TEpU3YIOTh TOBEIiHKY JIFOACHKUX Mac 3a COLiabHO-KPU30BUX CHTYyalii. [Ipenmer couiomorii
Ta TIedCcoorii BUTBOPEHUH Tak, IO MPOSBISETHLCA B HOro 30BHIiNIHIM 1oa006i. [Tnebcororis,
K 1 «COLIOJIOTis, — KOMITJIEKCHA HayKa, 110 MOEAHY€E MaKpo- W Mikpo piBHeBi migxoau?». Ha
MaKpOpiBHI BHBYAETHCS CYCIIJILCTBO SIK IUIICHUN OpraHi3M, colliajbHa CTPYKTypa BEJIMKHX
COLliaJIbHUX TPYTI, MPOUIAPKiB, CUCTEM 1 MPOIIECiB, 1110 B HUX BiJ0YBalOThCS, HA MiKPOPiBHI —
colliaJibHi sIBUIIA i TPOLIeCH B OKPEMHUX cepax CyCHiJIbHOTO KUTTS Ta COLialIbHUX CIiBHO-
Tax (comiaJibHAa TOBEJiHKA, MOTHBAIis MAiii, MiXocoOHCTiCHe chiJikyBaHHs Tolio)3. Kowm-
MJIEKCHICTH 1 corionorii, i miedconorii sk HayK mependavae, M0 BUBUSHHS 3a3HAYSHUX MPO-
6neM cycrinbHOro OyTTS MPOXOAWUTH Y MOETHAHHI BiMOBIAHUX MPHUIOMIB Ta crocobiB, a Ta-
KOX Y TEOpeTHKO-NpHKIagHoMy actekTi. lllomo TeopeTHYHUX HOCIHiIKEeHb IMpeaMera
couiosorii Ta TIeOCONOTIi, TO BOHM 3iHCHIOIOTHCS HA OCHOBi 3araJilLHOHayKOBHX METOJIB,
30KpeMa: AiaJeKTUYHIH METO Mi3HAHHS, CTAaTUCTUYHUH, MOPiBHIBHO-TIPABOBHM, MOPIBHSIIb-
HO-ICTOpUYHUH, CUCTEMHHMIA, CTPYKTYPHO-(YHKI[IOHAILHUHN, TUMOJOTIYHUM Ta iHIIII.

CraructuyHi GakTH, KOHKpPETHA CyCIijbHA MPAKTHKA € CBiTYEHHSAM iICTUHHOCTI COIlialib-
HOI peabHOCTI sk 00'ekTa Ta ImpeaMeTa couiojorii Ta medconorii. Tobto, emnipuyHi AaHi He
MPOCTO 30aradyroTh COLIONOTIIO* Ta TIEOCONIOTI0, 8 € YaCTHHOIO peabHOro OyTTs — 00'eKTa,
MmpeaMeTa Ha3BaHWX HayK. |HakIme BiIMMOBiIHI BYSHHS 32 CBOIM 3MiCTOM i CYTTIO MaTHMYTb
¢inocodcrro-ineanictuyanii xapakrep. Xo4a, 0€3yMOBHO, HayKOBi KaTeropii Bigazepkaliro-
I0Th CIIPaBXHI XapaKTepUCTUKH 00'€KTa i mpeaMeTa coliosorii Ta rmiaedcosiorii, ane Taki Biio-
OpakeHHs] TPYHTYIOTBCS Ha 3aKOHOMIPHOCTSX COMLIalibHOI peanbHOCTi. OnHaK i eMmipudHi
1ebCcosIoriuHi JaHi MaroTh NepeBakHi (iocodcbko-MpaBoBi BIACTUBOCTI, A€ AOMiHYIOTh
npolJeMu JepiKaBHO-IIPABOBOTO, KOHCTHUTYILIHHOTO, KPHMiHAIBHO-PABOBOTO, KPHUMiHO-
JIOTIYHOTO, KPUMiHAIICTHYHOTO, aJIMiHICTPATUBHO-TIPABOBOTO, IIMBIJILHO-TIPABOBOTO XapaKTe-
py. 3po3yMisio, 110 B HAyKOBO-TEOPETHMYHHUX TMpobneMax IMiedconorii mpocTexyeTbes il
00'eKTUBHHI 3B'I30K Ha 3arajbHOMY piBHI 3 KBecTil (inocodii, a Bxke motim — couioiorii. Ta
KOJTM JIOCIi/DKyBaHUH 00'€KT TUIeOCONOTii yIpeIMETHIOEThCS, MAPTHEPCTBO IHIIMX HAyK
CYTTEBO 3MiHIO€ cBOi poJi. Cowionoris 3 ii 3akoHaMH i MPUHIUIIAMU BUNEPeae B KOHKpe-
THli Qinocodiro. € BaXIMBUMH A1 TeOCoorii, sk i 1 ¢inocodil, emmipuuHi couiaabHi
JOCITiDKeHHS, 110 0a3yr0ThCs Ha 11 HAYKOBHX TEOPisx, MPUHLIMNAX i MeToaxX. AJie OsSCHEHHS
MOBEIiHKH JIFOJICBKUX Mac Y COL[iaJIbHO-KPU30BHUX CUTYALiSIX BCE K 3yMOBIIOETHCS 3/1€01IbIIO0-
TO TIeOCOJIOTIE, COL[iaTbHOI TICUXOJIOTIEI0 Ta IHINUMU Haykamu. OcoOIMBO HEOOXiqHO BU-
OKPEMHUTH 3B'SI30K TUIEOCOJNIOTIT 3 MPHUKIATHOI COIIOJIOTiEr), OCHOBHUM 3aBIaHHIM SIKOT €
TPaKTHYHE BUKOPUCTAHHS TEOPETUYHHX i/iei, METOMONOriYHMX TIPMHIMIIIB i METOMIB. IX pe-
anizallis € MOXJIMBOIO B pa3i JOTpUMaHHs MEBHUX COLiaJbHUX TEXHOJOTiH, mporpam i pexo-
MeHaanid. OTox, MpaKTHYHE CIIYTYBaHHs COIIOJIOTiYHMX 3HAHb i BMiHb Y TEOPETHYHO-TIPH-
KJIa/IHi{ MJIOUINHI € HeOOXiTHUM KOMIIOHEHTOM TuieOconorii sik Hayku. [TpuknaaHa comionoris
Jla€ 3MOry IuiedconoraM JOCSIITH KOHKPETHUX pe3yNbTariB y 3anodiraHHi cycnijbHUM (Maco-
BHMM) 3aBOPYLICHHSM, y MPOBEACHHI MOTepeIKyBabHUX 3aX0/iB, TIEOCOIOTIYHOTO MPOTHO-
3yBaHHA. OJHAaK, MOTPiOHO 3ayBaXKUTH, IO Y MIEOCONOTIl MalOTh MepeBaXkaTu Bce XK Taki ra-
Jy3eBi METOIU AOCIIIPKEHHS, a He 3al03WYeHi 3 iHIMUX HayK. |HaKIIe 1e CyTTEBO CIIPUYHHS-
THME BTpaTy 0e3mocepeIHboro, OKPEMOTo MPeAMETY JOCIiKEHHS.
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[TneGcororis sik dinocodcebke-npaBoBe BUSHHs, CCTEMa HAyKOBUX 3HAHb Ma€ CHHKPETHY-
HE TIO€JHAHHS 3 TMONITOJIOTi€0 Ta ii MmiAramy3sMU: MapTOJIOTIEI, KOMYHIKATUBHOIO MOJIITO-
JIOTi€r0, TOPIBHSIBHOIO TMOJIITONOTIE0, €THOMOJITONOTIE, TIOOATICTUKON, TMOMITOJOTIER
MiXKHApOAHUX BimHOCHH. OpraHizaliiiHo-3mMicToBa OM3bKICTh Miebcooril i monitosorii Mo-
ke OyTH 00'€KTHBHO PO3MISTHYTa Yepe3 KOHIICHTPOBaHe BUPAKEHHs XHiX 00'ekTa i mpeamMera.
[{omo o0'exTa MOCHiKEHHSI MOJITONOTIT, TO y3araJlbHeHO MOTPiOHO KOHCTAaTyBaTH, IIO 1Ie —
noJyliTiuHa cdepa 3 yciMa ii sBUIAMU W mpoliecaMu, MONITHYHE JKUTTSA CyCHilIbCTBA, HOTO
CYTHICTb, (hOpMH Ta 3aKOHOMipHOCTIS. [IpenmMeToM *e MOJIToNOrii € CYyTHICTb, (OPMH, 3aKO-
HOMIpPHOCTI ¥ BHIIaJIKOBOCTI MOJIITUYHOTO XUTTSI CYCIiJIbCTBA, 3MICT, )YHKIIOHYBaHHS i po3-
BUTOK TOJIITUKK ¥ MOJITUYHUX CUCTEM, IXHE Miclle W poNib y JKUTTEMISIBHOCTI Jronei,
colliaJIbHUX TPYII, Hallil, AepkaB. Sk 6aynMo, 00'ekTH TUIeOCONOTIT I MmoJiToNOoTIT JiHilHO, B
OKpeMHX IXHIX CEeKTOpax, 30iratoTeCs. Y 3MICT MONITUYHOTO JKUTTS CYCIiJIbCTBA TTOBCAKYIAC
BXOATh IUIEOCOJOTiYHI MOAil, B T.4. CyCHiibHi (MacoBi) 3aBOPYIICHHS Ta IOB'SA3aHi 3 HUMU
npouecu. [IpoGnemarruka moniTH4HOT TeOpil i MPAKTUKK CYCIiIbHOTO PO3BUTKY, B KOHTEKCTI
00'exTa JOCTIIKEHHS, MePerJIiTaeThCs 3 M1e0CONOriYHO TeMaTuko. OcoOIMBO KOHKPETH-
3Y€ThCs 30ir me0CcooriyHol i MOJITONOTIYHOT TEMATUKH KPi3b MPHU3MY ITpeaMeTa J0CIiHKEeH-
HiI, ajie 3 ypaxyBaHHIM TEOPETUKO-METONOJIOTIYHNAX Ta iICTOPUIHUX 3acaj, 3MICTy # CTPYKTy-
PH KUTTENISUTBHOCTI CyCITiNBCTBA.

3apo/KeHHs i pO3BUTOK TYMOK MPO MOJITHUKY 3al0o4aTKyBalucs y CTapoJaBHbOMY CBiTi,
B €II0XY, 5IKa CYNPOBODKYBaacs CycniibHUMU (MAacOBUMH) 3aBopylIeHHAMU. [Inebconoris i
MOJITONOTIS € HAaliIaBHIIIMMY i BOMHOYAC HAMONIOAIINMY BUSHHSAMH, SKi TO 3aMOBUYBAJIHCS
a0o TUTIOHAPYBAITUCS, TO 30BCIM HABIAKH — MIOOIMHIII UM 3arajioM mpormaryBanucs. Miou i ie-
TeHJI HapOJIiB CTApPOJIaBHLOTO CBIiTYy € BUTOKAMH TMOJIITHYHOI TyMKH. Y 3rajiany no0y B Jep-
JKaBaxX €ruNTsH, iHIyCiB, KUTAMIliB, BABWIOHIIIB, NIEPCiB, IPEKiB, PUMJISH, CJIOB'SSH BUHUKAIIN
cycrineHi (Macosi) 3aBopymeHHs. [lomiTuyHi Ta ruebcosoriuni TyMKH SK 00'€KTHBHA pe-
anbHicTh QyHKUioHyBanu y CrapoaaBHiii ['peuil it CrapogaBubomy Pumi, B CepenHboBiuyi.
[TneGconorivuni JOKTPUHM iHILIIOBANKCS 3 TYMaHICTHYHUMU, MOJITHYHUMH BUCHHSIMU B JI00Y
Pedopmanii, Binpomkenns ta [IpocBiTHUIITBA, a TAKOX Y HOBIiH emoci.

3MicCT i CTpYKTypa NONITUYHOT KUTTEISTBHOCTI JItofiel y ieprkaBi Ta 3a ii MexxaMu € CKia-
JIOBOIO YACTHHOIO TMOJIITHYHOTO, HAJ3BUYAMHOTO, TMHAMIYHOTO JXUTTS CycriibeTBa. [1nedco-
npolecH, sIK i TMOJITUYHE KUTTS, € BiA3epKalleHHsIM CYMEPHUUTBA, KOHKYPEHIil 3a Biamy
pi3HOMaHiITHUX cy0'ekTiB couiymy. Lle o3Hauae, 110 B XOAi MOJITUYHHUX 3MaraHb yYaCHHUKH
CYCHIIBHHX TPOIECiB — KepiBHUKH, JiJepH, 3aiHTEPECOBaHI B HbOMY OCOOH — 30ypIOIOTH
coliyM. SIcKpaBUM NPUKJIAJOM TaKHX TpOIeciB € mofii, mo cramucs 9 6epesns 2001 p. Ha
ByJl. bankoBiii y M. Kuesi. Y 60poTh0i 3a moiiTHYHMIA MO BIUTMBY Ta niz[epCTBa KepMaHu4i
OTMO3UIIHKX 1 BIaTHUX CTPYKTYp y BCi Yacu He BiKuIaIH 30yIKSHHS cycmm,m/lx (macoBux)
3aBOPYIICHbB, IHIIMX HETAaTUBHUX i MO3UTUBHUX Miebconpouecis. [HIa pid, 1o cycmnbm (Ma-
COBI) 3aBOPYILIEHHS B Tiii UM iHILi# JepxaBi BAHUKAIOTh HE OPraHi30BaHO, a CTUXiMHO, SIK OMip
rpOMaJIM, HalliOHAJILHUX, COL[iaIbHUAX TPy 00 Biiaau, abo 60POTHOM KX TPYIT MiXK COOOIO.
[IprunHM TakWx 3aKOHOMipHOCTe# 3po3ymini. CycHilbCTBO 32 THX YM IHIIUX YMOB Ma€
MONITHYHY CHITY, 3IaTHY IIBHIKO NepeOymyBaTH YCTpill Aep>KaBH IO BHCOKOTO JKUTTEBOTO
piBHA. BTiM okpemi aBropu, Hanpukinan A.C. KopHieHko, ineanizyroTs Takuii mporec, KOHCTa-
TYIOUH, L0 «JIFOAUHA, HaJiJleHa 3HAHHIMH, Ma€ 3MOTY B MO3UTUBHOMY PO3YMiHHI TpaHC(op-
MYBAaTH AEPKaBy ».

Cran mebconpolieciB 6araro B HoMy 3JI€KUTh BiJ] COLIAILHOTO MPOCTOPY, B IKOMY TpPH-
Ba€ MOJIITUYHE OYTTS, a TAKOX MOJITHYHOI cTabiabHOCTI cycminbeTBa. oo comianbHOTO
MPOCTOPY K BAXKIIMBOTO iHTPEIiEHTa YMOB CyCHiJIbHUX (MacOBHX) 3aBOPYIIEHb, TO BiH, Mepe-
JIyCiM, BU3HAYAETHCS THIIOM JIEPXKABH, & TAKOX ii MOJITUYHUM yCTPOEM, CHCTEMOIO 3B'SI3KiB
MIX CYCHiJIbCTBOM 1 I€P’KaBOI0, JEPKaBOIO Ta 0COOO0, IPyMoo ocio.

[ToniTnuHa cTabiNbHICT CyCMiIbCTBAa AK CTaH PiBHOBAard MONITUYHOTO OYTTS CyTTEBO
BIJIMBAE Ha TUIEOCOJIOTIYHY CHUTYaIlil0 B perioHi, nepxkasi. CBoepiaHicTh, crienudivHicTh cTa-
JIUX CYCHiJIBHUX BiTHOCHH Y TUIOIIMHI CHCTEMH 3B'sI3KiB: 0co0a, HalliOHAJbHA YH COLliabHa
TpYyNH; CYCHiJIbCTBO; JiepyKaBa XapaKTepU3yKThCs COIIaTbHOI PIBHOBAroK — BiJCYTHICTIO
HaI[lOHAJIBHUX 1 COLIaNbHUX KOHQIIIKTIB, 110 MPOABISIOTECA y (opMmi 1OpOH, sika CKOKOE
CBaBi/LIA, uM B iHIINX popmax. OTOX, sIKICHI 3MiHU B EKOHOMIYHOMY, MOJIITUYHOMY KUTTi Aep-
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YKaBU MPU3BOASTH A0 MOJNITUYHOT cTabibHOCTI cycminbeTBa. [1nedbconoriuni npouecu, B Tako-
My pasi, BIJIMBAIOTb Ha CUTyalil0 JUHAMIYHO, aKTMBHO i edekTuBHO, ane 0e3 eKcleciB,
KOHQIIIKTIB, CYyCHIBHUX (MAaCOBUX) 3aBOPYIICHB, TPOMaIAHCHKUX, NAPTH3AHCHKUX BOEH.

MoXuBi yCKITaJHEHHs IIeOCOIOTigHOT cmyauu i B pe3ynbrari MONITUYHOI CTarHaril
XKHTTSI CyCITITBCTBA, IO XapaKTEPHU3Y€EThCS MOJITUYHUM 3aCTOEM, KPH3010, HECTAOIIBHICTIO.
Lle ocobnuBo mposiBisiiock, Hanpukian, B CPCP B octanHi poku npasninas JI.I. BpexHeas.
[ToniTMuHa cTarHalis >KUTTS CyCIiIbCTBA MPU3BOJUTH A0 TOTO, IO MOJITHYHE OyTTS TpaHC-
(dopMyeThCsSl y CTaH KBOJIOCTi, CTa€ TUMOBO-CTAHAAPTHUM, ONHOMAHITHUM, (yHKUiOHYBaHHS
OLIBIIIOT YACTUHU CTPYKTYPH MOJITUYHOT CUCTEMHU JiepkaBu HaOyBae nmacuBHOCTI. OcobnuBux
CTpaXIaHb 3a3HAE CYCIIBCTBO BiJ 3arHUBAIOY0i OIOPOKpATH3alii anapary opraHiB IepKaB-
HOT BJay W MONITUYHOTO KUTTA. Hacmigku monmiTi4HOT cTarHanii OyTTs CycHiibCcTBa B Aep-
*aBi MOXyThb OyTH, K MU Oaunmo, HaiipisHOMaHiTHimi. CycHineHi (MacoBi) 3aBOpYIIEHHS,
iHIi 30ypeHHs IebconpoleciB MOTEHUIHHO €BeHTyalbHi Bifl MOJITUYHOI HecTabinbHOCTI
(mectabinizaiiii) CycniibCTBa, KONMK HA TOJITUYHOMY OYyTTi TIO3HAYAOTHLCS BCIISAKI COLialIbHI 1
MOJIITUYHI MOAiT, B T.4. 3 TpariuHuMu Haciigkamu. Kpusu i KoHQITIKTH cOlliaibHOI Ta MOJIITHY-
HOI TPUPOAM CIIPHAIOTH JOKOPiHHUM, TTO3UTHBHUM TEPETBOPEHHSIM y NepKaBi, aje YWHHA
MOJIITUYHA CTA0UTBHICTD Yy JAHOMY pa3i 3a3Hae JAeCTPYKIIil, pyiHyBaHHS. 3a IUX YMOB MOXYTh
OyTH BUIAKH, KOJIU OJIHI OpraHy JepKaBHOI BJIaJIM Ta iHIII COLiaNbHI IHCTUTYTH LIiJIKOM 200
YJaCTKOBO CXOJSTH 3 MOJIITHYHOT apeHN JIepKaBH, iHIII XK, HABMAKH, 3a[10YAaTKOBYIOTECS. YHUK-
HEHHA CyCHiJIbHUX (MacoBUX) 3aBOpPYILEHb MOXIIUBE B TOMY pa3si, KOJM MOJITU4YHE OyTTs B
CYCTLUIBCTBI TpUBA€E OE3MEPEpBHO 1 CTANI0, a TPOMAJICHKO-TIOJIITUYHA CAMOAISUIBHICTh IEMOCY
(Hapomy) — OCHOBHOI YaCTHHH HacelleHHs — He Habupae (GopMu MacoBUX MPOTUIPABHHUX
IisIHb.

I'pomazcbka 3rofa K BaXJIMBUK IHCTUTYT TMOJNITOJIOTIT TaKOXX Ma€ MpsiMe BiJIHOIIEHHS JI0
1eOCONOriYHOrO BYeHHS. AJlKe rpoMajicbka 3roia — e AisJbHICTh TPOMAJIsiH, 110 3aCHOBaHa
Ha €IHOCTi MOMIAMIB, CXOXOCTI Opi€HTaliil 1 NMparHeHHs YCTAHOBJIEHHS T'POMaJSHCHKOTO
cycmiibeTBa®. [ poMazchka 3rofa y CIiBKHUTTI JTIOACHKUX Mac, Y TXHIX TOBCIKYACHUX CTOCYHKAX
CTIpUSiE CTIOKOIO, 371arojii, MOPO3yMiHHIO, & OT)Ke — cTabimizanii miedconoriynol Hanpyry. Lle
O3Ha4ae, 10 TIeOCOIOTis B3aEMOII€ 3 HAITPSIMKOM TOJIITONIOTIT — KOHCEHCYJIOTI€0, SKa Mi3HAE
«3MicT, popMH, XapaKkTep BUPOOIIOBAaHNX YTOJl, BABYEHHS 3arajibHOI JyMKH CTOPiH, PUHLINIIH,
OpoLEaypU HNOCATHEHHS €IHOCTi, OJHOCTAWHOCTI BUPIilIEHHA NUTaHb Ha IMOJOJIAHHA
KOH(QJIIKTIB, pO3B'SI3aHHS CYNEPEUHOCTEH, TOCSITHEHHS MUPY, Y3TOIKEHHS MO3MLiH, B3a€MHOT
3rozw!%. PoarHHICTE M1e6CONOriT Ta MONiToI0rii Ge3CTOPOHHBO IIPOCTEKY €THCS Y CKIIaZIoBHX
CYKYITHOCTI iHIINX 3aKOHOMipHUX TEOPETHIHUX TOJI0KEHbD, IPUHLIUITIB i KaTeropm

Taxum ywHOM, miebcosoris sk ¢inocodchko-MpaBoBe BYECHHS TIiCHO TMOB's3aHa i
B3a€MOJIi€ 3 TOJIITONOTIEI0 HA BCIX eTanax i CTafisX CyCHiJIbHOTO PO3BHUTKY, SIKi HOPA[ i3 Horo
3arajJbHUMU 3aBIaHHSAMHU MarOTh BJIACHI 3aBAaHHS Ta 0COOMMBOCTI. | e 3 TUX MPUYUH, L0
MPOLEC CYCHiIBHOTO OYyTTS € pEeabHICTIO, KA MOCTAE K 00'€KTUBHA JIIHCHICTB.

CneumbqulcTL M1e6COIIOTiT SIK OKPEMOT0 BYSHHS — CYKYITHOCTI [TOJI0KEHb, CHCTEMH I10-
DB HA MacoBi mporecu OyTTS — HALIOHANBHUX i COLiaIbHUX TPYTI KOHCTATy€eThCs i crc-
TEMHOIO B3a€EMOJIi€I0 3 IIMMHU Haykamu. [1inebGcomnoris mo3Bosse B 0coONMUBill popmi mi3HaBaTh
CBIT MOBEiHKH JIIOACHKUX Mac, Y T.U. B CKJIQJIHUX CUTYaIlisX, BIOPA/KOBAHNMHU MOTTIAAAMH HA
y3arajibHeHi i KOHKpCTHl ifforo npo6aemu. Ilepi 3a Bee, 11e MUTaHHS CIiBBiAHOLIEHHS: 1) Mpo-
CTOpY, Yacy Ta MOBEAIHKH JIFOACBKUX Mac; 2) MpOCTopY, acy, MOBEJiHKM Mac i BAHUKHEHHS Ta
PO3BUTKY AepKaBHOCTI; 3) MucieHHs i OyTTs; 4) ayXy i IpUpoaH, a TAKOXK COL[aJIbHOTO.

VY 3aBepIranbHOMY BUCHOBKY MHUTaHHS IpeaMeTa Iuiedcomorii Sk (pinocopchKo-paBoBo-
ro BUEHHSI HEOOXiTHO 3ayBaXMTH HacTymHe. OCHOBU (ioCOPCHKO-MPABOBHUX MONNIAIB Ha
npoliec MPaBOTBOPEHHS i IeP>KaBOTBOPEHHS B YKpaiHi 3 y4acTio JIFOIChKUX Mac — 11e CBiTo0a-
YeHHS BiJNIOBiTHOT METOAMKH Yepe3 KOHLEMIiF0 MPUPOIHOTO Ha 11ie MpaBa JOINHH, Hallii, Ha-
poiy, Jie iepeye po3yMHa OiNbIicTh MPOCTOJIONY, KA Jlie MUPHUMU CIIOCO0aMu Ta 3acoba-
mu. ToOTO nrogMHA MOXKe OYTH HAJEKHO 3aXHWIIeHa Iepel JEPHKABOIO 3aBISKUA PO3YMHIM
OiMBIIOCTI MacK, OCHOBOIO K0T € OpraHi3oBaHa Hallis abo comianbHa rpyna. [IpaBoTBopeHHS
i Iep)KaBOTBOPEHHS B YMOBAaX JeMOKparTii HeMOJInBe 6e3 peaizallil po3yMHOIO OiJIbIIICTIO
MPOCTOHAPOy CBOTO MPHUPOIHOTO MpaBa 3apafy MOOYIOBH KJIACUYHOTO TIPOMAISTHCHKOTO
CYCIIiJIbCTBA, J1e OyAyTh SIKICHO 3aXMIlIeHi MpaBa Ta CBOOOAM KOXKHOT JIFOIUHH.
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Be3ymoBHO, 110 Mmojanblili HAayKoBi JOCIHiKeHHs MPoOaeMH mpeameTa miaedcomnorii sk
(hinocodpchKo-NMpaBOBOro BYEHHSA OXOIUIATH LAPUHY TEOPETHYHMX i MPAKTUYHUX BiIHOCHH Y
TXHil Hepo3puBHiii eqHOCTI. HampsaMok Takux mociikeHb Oyae peaizoByBaTucs 3a popmy-
JIOI0: TIPHPOAHE MPaBO PO3yMHOI OLNBIIOCTI Halil, HAPOLY — 3aXWIICHA JIFOJMHA — KIIACHIHE
TPOMAJISTHCBbKE CYCIiJIbCTBO, CIIPABEJIUBICTh.

1 Teopeywvxa I B. Couionoris: Hapu. noci6uuk. — K., 1999. — 340 c. - C. 4.

2 Tam camo. — C. 5.

3 Tam camo.

4 Tam camo.

5 Ionitonoris: icTopis Ta meTomonoris / Anapymenko B.I1., Antonenko B.I'. , Anydpies JI.O. Ta in.; 3a
pen. .M. Kupumoka. — K., 2000. — 632 c. — C. 18.

6 Tam camo. — C.19.

7 Kopnuenxo A.C. Tlporpamma Benyiueil naprtuu Ykpaunsl. — K., 2003, — 279 ¢. — C.224-225.

8 Yepnenxo K. Y. KIICC u npasa uenoseka. — M., 1982. — 296 c.

9 TloniTonoris: icropis Ta MeTonooris / Auapymenko B.I1., Autonenko B.I. , Any¢pies JI1.O. Ta in.; 3a
pen. ®.M. Kupumoka. — K., 2000. — 632 c., — C. 171.

10 Tam camo.

Ompumano 7.05.2006
Pesrome

B crarbe onpezensercs NOHATHE NpeaMeTa 11e0conoruy Kak HoBoro gpuinoco)cko-npaBoBoro yuenus. Je-
JIaeTCsl BBIBOJI, YTO MPOLIECC IPABOTBOPUECTBA M FOCYIAPCTBEHHOTO CTPOUTEBCTBA B YCJIOBHAX JEMOKpAaTHH He-
MBICITIM 0€3 peanu3aly MbICISIIMM OOJBLIMHCTBOM Hapo/ia CBOEr0 €CTECTBEHHOrO MpaBa BO UMs TOCTPOCHHS
KJIACCHYECKOTO TPaXKJaHCKOro oOLIecTBa, re OyayT Ka4eCTBEHHO 3allMILEHbl IIpaBa U CBOOO/bI KaXIO0ro.

JLI. ITPUT'APA

Jecs leanisna Ilpuzapa, acnipanmra Kuiecokoeo
yHieepcumemy npasa HAH Yxpainu

IMPOIIECYAJIBHI ITIPABO3ACTOCOBYI AKTH: OCOBJUBOCTI
IOPUINYHOI TEXHIKH

B ymoBax cTpiMKoi €BOJIIOLIT 3aKOHOAABCTBA OCOOIMBO TOCTPO MOCTAE MPOOieMa SIKOCTi
3aKOHiB. YcminiHe ii BUpilIeHHs 0araroMy B 4OMy 3aJI€XKUTh BiJl PO3BMTKY Ta €()E€KTHBHOIO BU-
KOPHUCTaHHS IOPUINYHOI TeXHIKH. [T HeooIiHKa Ta CIPOIIeHHS TPH3BOASATE 10 YACICHHIX 3a-
KOHO/IaBUMX i IPAaBO3aCTOCOBYMX MOMHJIOK. POITb Ta 3HAYSHHS FOPUANYHOI TEXHIKH IpaBo3ac-
TOCOBYOTO aKTY IMOJISATAE B PiBHI MPABOBOI KYJIETYPH NPaBO3aCTOCYBaHHS; 3a0e3IeueHHi y mpa-
BO3aCTOCYBaHHI HEOOXiAHOTO CTYTEHs €HOCTI Ta BU3HAUYEHOCTI; ONTHMIi3allii TEeKCTiB MpaBo-
3aCTOCOBYMX aKTiB.

Pasom i3 TuM mpobitemMa mporecyaibHOT popME aKTiB PAaBO3aCTOCYBAHHS Ta iX FOPUANY-
HOI TEXHIKM He 3HAHIIA CBOTO 3arabHOTEOPETHYHOrO nociimkenHs. OkpeMi ii acnektu Oy-
71 ipenMeToM HaykoBux moinykiB O.JI1. boriniua, M.B. Bitpyka, I1.5. €srpadosa, B.M. T'op-
menboBa, A.C. Ilironkina, C.B. [Toneninoi, I1.M. Pa6inosuua, }0.A. Tuxomuposa, O.B. dar-
XyTHiHOBOi. ToMy CBO€YAaCHUM i aKTyaJlbHUM € aHali3 IOPUIUYHOI TEXHIKH MpolecyaabHUX
aKTiB Ta 1 ocobnuBocTei. JIoCHiHKeHHS [IMX MPOOJIeM i CKIIalae MeTy M€l myOikartii.

JocipkeHHs I0pUANYHOT TEXHIKU MPOLECYAbHAX aKTiB Mae SIK TEOPETUYHY, TaK i Mpak-
THUYHY BaroMicTh, OCKIJIBKH, 3 OHHOTO OOKY, XapaKTeph3ye BaXKIINBY KaTerOpilo MPaB0o3acTocCy-
BaHHJ, a 3 iHIIOTO, € HEOOXiTHIM HaNpsIMKOM YIOCKOHAJIEHHS 3aKOHOaBcTBa. Ha Hamty mym-
Ky, BUBYCHHSI 3raJiaHol Mpo0ieMn Ha/la€ MOXKITUBICTb:
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lpueapa J1.1. TpouecyanbHi NPaBO3acTOCOBYI aKTh: 0CODNMBOCTI LOPUANYHOT TEXHIKU

— BU3HAUUTH CTYTiHb JOLITBHOCTI MpaBa;

— OXapaKTepu3yBaTH pPiBEeHb CUCTEMHOCTI PI3HOMAHITHUX HOPMATHMBHUX aKTiB Ta 1X
BifmoBigHOCTI;

— MpoaHaji3yBaTu e()eKTUBHICTh 3aKOHOAABCTBA 3 MO3MUIIT BiANOBIAHOCTI iforo meTu pe-
aJbHOMY BIUIMBY Ha CyCHUIbHI BiJHOCHHU;

— BUOKPEMUTH PETYJISTHBHY L[iHHICT MpaBa;

— 3’s1CyBaTH MOXJIMBOCTI IOCATHEHHSI CIIpaBeIMBOCTI y cdepi npasa;

— IOCIIAUTH PeabHICTh MPABOBOTO PETYIIOBAHHS B LIIOMY 1 HAKPECITUTHU IUISXH ITiIBH-
IIeHHs HOTo SKOCTi i eheKTUBHOCTI!.

Ha naury nymky, mpo0nema I0puAXYHOI TEXHIKM MPOLeCyalbHUX aKTiB MOXKe OyTH po3r-
JISTHY Ta OUTSIXOM:

* XapaKTepUCTHUKHN HEAOIIKIiB Cy4acHOTO 3aKOHOIABCTBA SIK HOPMATHBHOI OCHOBH IpHIA-
HSTTS TPOLECYAIbHUX aKTiB;

* PO3DISITY OCOONHMBOCTEH CaMUX IPABO3aCTOCOBUMX aKTiB K Pi3HOBHIY HOPMATHUBHUX,
IO MaOTh TOKyMEHTAIIbHY (dhopMy i 3HaYCHHS;

* aHa3y NepesyMoB i 3aco0iB yCyHEHHs MOXHOOK y MPOLECyalbHUX aKTax;

* JOCITi/KCHHS TIPABHI i NPUIOMIB IOPHINYHOT TeXHIKM y cepi npasa;

* BI3HAUYEHHS 3MICTy ¥ CTPYKTYpH FOPUINYHOI TEXHIKH MPOIeCyaTbHAX aKTiB.

IOpunnuna TexHika nporecyaabHUX aKTiB Y MPaBO3aCTOCOBYIN AisIBHOCTI OXOIIIOE:

* METOIMKY POOOTH Hall TEKCTAMHU MPOLECYaTbHUX aKTiB;

* MPUIOMH HaMIOCKOHAIIIIIIOrO BUKJIAAy TYMKH MpaBo3acTocyBaua (Cymy, aaMiHicTpallii)
B Cy[IJOBOMY pillIeHHi, pillIeHHi FOCMOAAPCHKUX CY/IiB Ta iHIIMX aKTaX;

* BUOIip HAWJOUUIBHIIIO CTPYKTY U NIPABO3aCTOCOBUOTO KTy, TEPMiHOJIOTIT Ta HOr0 MOBH.

Bu3Havaroun mepesik BUMOT JI0 JOKYMEHTIB, y SKHX (DIKCYHOTbCS TaKi BaXXJIMBi rOpHUC-
JUKLiHHI mpolecyainbHi akTH, K CyOBUH BUPOK, CYJJOBE pillleHHs, MPaBOTBOPYi OpraHu BKa-
3yI0Th, IO i JIOKYMEHTH MakoTh MICTUTH B CBOEMY TEKCTi BiJOMOCTI, SKi PO3KPHBAIOTH
JIOTYHHH JIAHITFOKOK MlpKyBaHL mpaBo3acTocyBaya. Takok y TeKCTax MaloTh 6yTI/I YiTKO BisT0-
6pa>1<e1-11 KOMIETEHTHICTb, 10Ka3aHiCTh (I)aKTI/I'-{HOI CTOPOHH CTIpaBH, MPaBUIBHICTh FOPHIUY-
Hoi kBayiikanii (paxTiB, ONTUMATBHICTD iIHAWBIAyalli30BAHOTO TPHITUCY.

VY noBcsAKIEHHI# MpakTHIli Aep>KaBHOTO yTPaBIiHHS CYCHiJILCTBOM MpUAMa€eThCcs 6araro
MPaBO3aCTOCOBYMX aKTiB. Maro4uM CUCTEMY 3arajbHUX O3HAK, MPOLECyallbHi aKTH MAalOTh Ta-
KO MEBHI pHCH, MPUTaMaHHi Tikt abo iHwil rpymi akTiB. BiamoBiaHy €qHicTh Ta 0COONMBOCTI
MOYKHA MPOCTEKHUTH SIK MiJK aKTaMH pi3HI/IX OpraHiB (HaNpUKJIa] Mi>K aKTaMH CYIOBUX i BUKO-
HABY0-PO3MOPSIIHX oprax—m;) TaK i M)k akTaM¥ OJTHOTO i TOTO % CaMOro OpraHy (BUPOKH Cy-

Jly MaioTh CXOXKICTb i BiIpi3HAIOTECA BiJl HOTO MOCTAHOB Ta pillieHb). Macus mpaBo3acTocos-
YHX aKTiB Iy’Ke MiCTKHi. € OaraToOMaHiTHI 03HAKH, SIKi XapaKTepPH3yIOTh OKPEMi IPyIH JaHUX
aKTiB2.

OnHNM i3 BaXITMBHX 3aBIaHb IOPUIMYHOI TEXHIKH MPAaBO3aCTOCOBYOTO aKTy MO)KHA BBa-
JKaTh TIOCTilHy ONTUMI3allifo TEKCTiB akTiB. ONTHMI3allis € MPOLeCOM NMPUBEACHHS CHCTEMH B
sakicHUH ctaH. TakuM 4WHOM, 3aBIaHHS OPUAMYHOI TEXHIKM — SKOMOra ONTHUMI3yBaTd BCi
CKJIAZIOBi eJIeMeHTH (B MepIILy Yepry, 3aco0M) IOPUANYHOT TEXHIKH, SKi 3ACTOCOBYIOTHCS B ITPO-
neci MPUAHATTA MPaBO3aCTOCOBYMX akTiB. ONTUMI3allis MOBUHHA OXOIUTIOBATH W 3MiCTOBY
CTOpPOHY aKTy i GopMalbHy.

OpHi€ero 3 BAXIIMBUAX 0COOJIMBOCTEH MpolieCyallbHUX aKTiB € IXHs opuanyHa cwia. KOpu-
JUYHA CUJIa TIPOLIECyalTbHUX aKTiB BUSBISETHCS B IXHIW MiIHOpMAaTWBHOCTI (ITiJA3aKOHHOCTI)
MOPiBHSHO 3 HOPMAaTMBHUMU MPABOBUMH akTamu. FOpuauyuHa cuna Hajae npouecyaibHUM aK-
TaM BJIaJHy MOXIIUBICTH MOPOMXKYBATH BH3HAUCHI MPABOBI HACIIIKH, BUKIUKATH BUHUKHEH-
Hsl, 3MiHy a00 MpUNHMHEHHs TpaBoBimHOCHH. [IporiecyanbHi akTH 000B’SI3KOBI W IS caMuX
NpaBO3aCTOCOBYMX OPraHiB, sIKi MOBHMHHI JOTPUMYBATUCS CBOIX akTiB, 3a0e3medyBaTd He-
00Xi/iHI 3aX0u JyIsl 1X BUKOHAHHS i TPY BUHECEHHI HIINX MPaBO3aCTOCOBYUX aKTiB KEpyBa-
THCS He TiIbKM HOpMaMH TpaBa, a i OpaTu J10 yBaru paHille BUJaHi aKTH 3aCTOCYBaHHS Mpa-
Ba. Bennke 3HaueHHs B MeXaHi3Mi PaBOBOrO PEryJIIOBAaHHS HAJICXKUTh IpaBo3ade3nedyBab-
HUM aKTaM, siKi 3a0e3MeuyIoTh peasi3alilo PeryJsITHBHUX IOPUANYHUX HOPM 3a JTOTIOMOTOI0
BJIaJHUX MTOBHOBaXEHb KOMIIETEHTHUX OpTraHiB. 3 TXHBOIO JOMOMOTOIO B MPOIEC MPAaBOBOTO
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peryJroBaHHs BKJIFOUAOThCS AP KaBHI OpraHu, OCKiIbKM 0e3 TXHbOI BIaAHOT MisSIBHOCTI He-
MOXKJTBE MOAAJIBIIE BIPOBAKEHHS [TPABOBHX MPHITUCIB Y XKUATTSS.

®opwma MpouecyanbHUX akTiB SBIsg€ COO0I0 TaKoXk 3aci6 3aKpiryIeHHs i 00’€KTHBHOTO BH-
pa3y, HeoOXimHOro B 3acTOCyBaHHiI mpaBa. i 0COONMBOCTI TONATaIOTH y CTPYKTypi Ta
30BHIIIHBOMY BUPa3i MpOLeCyalbHOTO akTy. B cydyacHuil nepioa nepes 3aKoHOAABLEM TIOCTAE
3aBJaHHsI MOJANBIIOTO BAOCKOHAJEHHA (HOpMU 5K MpaB0O3acTOCOBYMX, TaK i HOPMaTHBHUX
aKTiB. Hpouecyam,m aKTH SBJISIFOTH COOOI0 BaXKJIMBI puneHH;I JIepIKaBHHX OpraHiB i rpoMajch-
KUX oprasizauiii. BoHu mopomxyroTh Ti a0 iHIII FOPUINYHI HACTIAKH (BUKIMKAIOTh BUHHK-
HEHHs, 3MiHy W MPUITUHEHHS MPaBOBiTHOCHH), Y HUX 3aKpilJIeHi KOHKPETHi IOpUINYHI MpaBa
Ta 000B’S3KH YYaCHHKIB CYCIiJIbBHAX BiJTHOCHH.

[IpouecyanbHi aKkTH MalOTh YiTKUHA CTHIIb BUKJIAJICHHS, JIAKOHIYHICTh, YiTKICTh (OPMYJTIO-
BaHb, SICHICTb 3MICTy i BUCOKY KyJbTYpy oopMiIeHHs. B HUX BinoOpakaeThcst CTUIIb 3aKOHO-
naBcTBa. KoxkHui i3 3aco0iB mpaBoBOro perysiroBaHHs (ropuauuHi HOPMHU, TPABOBIAHOCUHH,
iH/MBI/lyaNbHi akTH) 3aiiMae CBOE, ocobnMBE Micue W BHKOHye ocobmuBi (yHKuii. PisHo-
MaHiTHICTh QYHKLiH BUKIHKaHA p13HI/IMI/I couianpHO- FOPHITIHIMHA uinsmu. [IponecyansHuii
aKT ToJIsirac y BUpoOJIeHi Ha OCHOBI HOPMH TIpaBa MPUTHCIB, aIpeCOBaHNX IIEPCOHATBHO BU3-
HaueHUM cyO’ekTam4.

MoskHa 3po0UTH BUCHOBOK, LIO TPOLIECyallbHI aKTH € BAXXIUBUM 3aCO00M PEryJitOBaHHS
cychijbHUX BigHOCHH. KpiMm Toro, HeoOXiqHO 060B’ I3KOBO 3BEpHYTH yBary Ha BaXJIMBICTh He-
YXWIBHOTO JOTPUMAHHS BHMOT FOPUINYHOI TEXHIKH [IOJI0 TEKCTOBOI MOOYTOBH MTPOEKTY HOP-
MaTHUBHO-TIPABOBOTO aKTY, MOBH 3aKOHY, CTHIIIO, 1[I0, CBOEIO YeProl0, BILTMBAE HA TOJIMIIEHHS
MPaKTUKK 3aCTOCYBaHHs HOPM IpaBa i 3a0e3reuye MiHHICTh i JOCKOHANICTh MpaBa B IiJIOMY.
Came B IOpUINYHII TEXHIIl KPUETHCS Ta Mipa MPAaBOHACTYIIHOCTI, SIKa MOB’A3y€ B XKUTTI Mpa-
Ba MUHYJIE, ChOTOJIEHHs i Maii0yTHe. B Xoxi mpaBo3acTocoBUOro mpotecy 3a0e3nedyroTbes
PI3HOMaHITHI iieayibHi I[IHHOCTI: CNpaBeAJIMBICTh, ICTUHA, 3aKOHHICTh, LUJIECIPSIMOBAHICTD,
cBobona. [IpouecyanpHi akTH HA0yBalOTh BEIMKOTO 3HAYSHHS B SIKOCTi 3aC00y BIXOBAaHHS I'PO-
MaJISiH Ta T0CagoBHUX 0Ci0. Y KiHIIEBOMY pe3ynbTaTi BOHU HaIliJieHi Ha JOCATHEHHS pPi3HO-
MaHITHAX Marepialli3oBaHUX pe3yNbTariB, MaTepianbHUX IiHHOCTEH. OCOOIUBOCTAMU HOpPH-
JMYHOT TEXHIKM MpOoIecyaJbHUX aKTiB € Te, 0 MpaBHia i METOAW IOPHINYHOI TEXHIKU T10-
TpeOytoTh, a0 KOKEH IMyHKT aKkTa MiCTHUB OJHE YiTKe MOHATTA 3 yciMa Horo ozHakamu, Ipu-
YoMy MpaBWIO0 Mae OyTH BUpaXKeHE TaKUM YHMHOM, 1100 y HbOMY He 3ajJMIIanocs He3po-
3yMIJIMX TIyMadeHb. SICHICTb 1 JIAKOHIUHICTh BUKJIAIy MpaBWiIa € HEOoOXiTHUMU BUMOTaMH
IOPUINYHOI TEXHIKH MPU po3poOIi Oyap-sKOro MpaBo3acTOCOBYOTO aKTa. bynb-skuit mpaso-
BUH akT Mae OyTH BUKJIQJICHUI 3pO3yMiJIOr0 i MPOCTOr0 MoBOO. [TpocToTa i SICHICTh BUKIALY
CIPUSAIOTH TOMYJIAPHU3AIlil MPaBO3aCTOCOBUOTO aKTa, IO MA€E JOCUTh BKJIMBE 3HAUYCHHS IS
npaBa. AJDKe NpoLecyabHUN aKT sBIs€e COOO0 JialeKTHYHY €IHICTh BHYTPILIHBOTO Ta
30BHIIIIHBOT'O €JIEMEHTIB MPAaBO3aCTOCYBAHHS, SIKa aKyMYJTIO€ 3MiCTOBI 1 (popMaibHi pUCH Tpa-
B0O3aCTOCYBa4a. AKTH 3aCTOCYBAaHHs npasa B3araji € (hopmoro Bi}:[o6pa>1<eHHs{ FOPHINYHO-
odiuiitHoro OyTTs FOPHIMYHIX HOPM, {HITIX KOMIIOHEHTIB (€IEMEHTIB) IPABOBOI CUCTEMH, SIKi
MAaroTh IOpUANIHY eHepmo i BILTMBAIOTH Ha MPOLIEC TPABOTO Pery/TIOBAHHS.

Tak, mpouecyanbHi aKkTH BUKOHYIOTb POJIb BaXKJTUBOTO 3aco0y, iHCTpyMeHTy B TEXHIL 3a-
CTOCYBaHHS HOPM TIpaBa, COPUSAIOYMM ONTHUMAbHIM pealizauii B MoBemiHLi Jtoned TBepIuX
MPUITKCIB, BUKJIAZICHUX Y TIpaBoBi HOpMi. Jlogamo, 1110 3a JOMOMOTO0 LIMX aKTiB BiOyBa€eThCs
Marepiaiizalis He TUTbKK Cy0’€KTUBHHX MpaB i FOPUIMUHUX 000B’A3KIB, a i y MEeBHUX BUMA/-
KaX TaKOXX IOPUANIHUX ITOBHOBAKEHb.

Bin noTpumaHHS MpaBUI FOPUANYHOT TEXHIKHU 3aJI€)KHUTh PiBeHb JTOCKOHAIOCTI 3aKOHO/IaB-
CTBa i BCHOr0 HOPMAaTWBHOTO Marepiany, JOCTYNMHICTh HOPMAaTHBHUX aKTiB JUIS TIyMadeHHS,
cTabinbHICTh, BUCOKMIA piBeHb 00Ky i cucTemMaru3alii HopMaTUBHOTO Marepiany. Heyxusb-
HE JOTPUMaHHSA BUMOT IOPUINYHOT TEXHIKM CTOCOBHO TEKCTOBOIT MOOYIOBU MPOEKTY MpaBo3a-
CTOCOBYOTO aKTa, MOBH aKTa, CTHJIIO € BKpail HeOOXiTHUM, OCKIJTBKY BILTMBAE HA TOJIMIIEHHS
MPaKTHKH 3aCTOCYBAHHS HOPM TpaBa Ta AKOCTi i e(eKTHBHOCTI PAaBOBOTO MACHBY B LIJIOMY>.

Bucokuii piBeHb IOPUINYHOT TEXHIKH cTa0ili3y€e piBeHb JOCKOHAIOCTI MpOoIecyabHOTO
aKTa, Oro TOYHICTb i YiTKICTh, sIKi BEJIMKOIO MipOIO 3ajieXkarh BiJl CTYNeHs IOCKOHAJIOCTI MO-
BU MpPaBOBUX NPUMMCIB. L[pbOMy MaroTh CHpHUSTH Taki OCOOIMBOCTI IOPHUIMYHOI MOBH:
oililiHiCTh, BCTAHOBJICHHSI BJIAJHUX BIJHOCHH; JOKYMEHTANIbHICTh, 0€3 K0T MpaBo K Cy-
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KyTIHIiCTb 3arajlbHOO00B’ I3KOBUX MPaBUIT HEMOXKITUBE; 3PO3YMITICTh 1 JOXiJIUBICTh aKTiB, L0
CIpPsSMOBaHiI Ha PErylloBaHHS BiJHOCWH, Cy0’€KTaMu SKUX € TPOMaAsHU; cHeuudivHiCTb
TEPMiHIB, IO CTOCYIOThCSI PErYTFOBaHHS BiJ:[HOBi):[HI/IX MUTaHb.

I[OCTOBlpHICTB € BAKIIMBOIO CTOPOHOIO SKOCTi iH(popMarii B JIOKYMEHTAIIbHOMY CeHci
0CO0JIMBO, KOITH JisUTbHICTH KOMYHIKAHTIB CyBOPO perfIaMeHTOBAHa, SIK i caM IPoIieC MpaBo3a-
crocyBanHs. OcTaHHifi MOMEHT O3Havae, 0 iHpopMaris, CTBOpEHa MPAaBO3aCTOCYBaYEM, Ma€e
MaKCHUMaJIbHO 33JJ0BOJIBHATH KPUTEPil TOCTOBIPHOCTI, BiZoOpakaTu B MAaKCUMaJILHOMY CTY-
neHi pakTUYHUI cTaH CIpaBU.

UwciteHHi TpoliecyalibHi aKTH JAOTh 3MOTY AETAIBGHO BHBYHTH BiAMOBITHY FOPHIUYHY
TeXHiKy JIMIIe Ha TMPHUKIaAaX ii aHali3y Her0 KOHKPETHUX JOKYMEHTIB.

I BomHOYAC € TeBHI 0COOIUBOCTI FOPUAMYHOI TEXHIKH, MPUTAMaHHI BCiM MPOIeCyalbHUM
aKTaMm:

a) BUKOPHCTOBYETHCS TEPMiHOJIOTis BiTIOBiAHOTO MPOLIECYaIbHOTO 3aKOHOJABCTBRA;

0) LIMPOKO 3aCTOCOBYIOThCS Taki (POPMU BUKIIAAY K OMKMC i MUCJICHHS;

B) 3aBX/IM YiTKO PO3PI3HSIOTHCS K MiHIMYyM TPU KOMIIO3UIIIIHI YaCTUHU: BCTyIHA, OIH-
COBa, PE30JIOTHBHA;

) 6araToBapiaHTHICTh KOHCTPYKIIi KOMIO3UIIMHUX YaCTHH;

1) IeTaJbHO perIaMEHTOBAHA, SIK TIPABHJIO, B 3aKOHOIABCTBI 3MiCTOBA CTOPOHA aKTal.

PosrnsiHeMo BUKOpHCTaHHS 3ac00iB i MPUHOMIB IOPUAMYHOT TEXHIKM Ha MPUKJIadi KOH-
KpPETHOTO aKTa, pileHHs cyay. Lleit akt 3acnyroBye Ha yBary, 60 € HalOibIIUM 32 00’ €MOM, a
TAKOXK CKJIAJHUM 3a KIUJIbKICTIO BUKOPUCTAHUX FOPUIMYHOTEXHIYHMX 3aCO0IB Ta MPUHOMIB.
Kpim Toro, manmit akT 9acTo OCKap)Ky€eThCsl CTOPOHAMH B ameJIiiHOMY Ta KacalliifHoOMy Io-
PAIKY.

30BHIIIHS KOMITO3ULis PillIEHHsI CYTy CKJIAIAETHCS i3 BCTYIHOI, OMICOBO1, MOTHBYBaJIbHOT
Ta pe30JIOTUBHOI YaCTHH.

KoxHa 3 yacTuH Moxe OyTH MpecTaBJieHa sk KOHCTPYKLIisl, 1110 MiCTUTh Mepestik 000B’ 13-
KOBUX a00 (aKyJbTaTUBHHUX €JIEMEHTIB, SIKi BiI0OpakarOTh 3MICT HA KOXKHOMY KOHKPETHOMY
BiITHHKY TEKCTY — BHYTPIIITHIO KOMITO3HILitO.

BerynHy 9acTHHY CTaHOBIATH: rep0; HailMeHyBaHHS rOCIOAAapPCHKOTO CyIy; Ha3Ba; 1ara;
HOMEp CITpaBH; CTOPOHHW TO CrpaBi (MO3WBaY i BiJlMOBiJau); MpeAMET Cropy; Mpi3BHIIE i
iHinianu cynmi, sKuil po3misgae crpaBy; NPeICTABHUKH CTOPIH; CYTh CIIOPY.

EneMeHTH BCTYNMHOI 4YaCTMHM MaroTh iH(OPMATUBHUI XapakTep, i MOMUJIKH TpU iX
oOpMIICHHI X0ua i He MAaTUMYTh IOPUANYHUX HACTIAKIB, ajleé MOXKYTh BHECTH HESICHOCTI U yc-
KJIQIHUTH PO3TIISA CIIPABH.

OmncoBa yacTrHa BOMpae B cede CyTTEBUIl OIUC CIIPaBH, sIKa PO3IIISIAETHCS, a caMe J0-
Ka3yBaHHs [MO3UBAYEM IPABOMIPHOCTI CBOIX 3asBJICHUX MO30BHUX BUMOT i JIOKa3yBaHHS Mpo-
TUJIEKHOTO 200 MOXKJIMBE MOTOKEHHS L1010 He BUKOHAHHSI CBOIX MEBHUX 3000B’s3aHb Mepe
MO3UBAYEM.

KOHCprKL{iS[ SIK 3aCi0 FOPUIMYHOI TEXHIKHM, HAXOAUTh 3aCTOCYBaHHS B pIillIEeHHI Cyay B
Takiil cienudivHii cbole SIK KOHCTPYKIIisl CHCTEMH TOKa3iB’.

JHana KOHCTPYKIisl Mae MpsMy 3aJeXHIiCTh Bil 0OpaHOro croco0y BHKIamy. XpOHO-
JIOTIYHUHN CIOCiO BUKOPUCTOBYETHCA 3pijika i 0COOJIIMBO 32 TAKUMU CYIOBUMH CIIpaBaMu, Jie
HeMae MpSIMUX J0Ka3iB. Y TakUX BUIMAAKAX MPAKTUYHO 3’€THYIOTHCS JBa €EMEHTH — OIHC
CYTHOCTI CIIpaBH i HAIBHOCTI JOKYMEHTAJIbHO MiATBEPAKYBaJbHUX JI0Ka3iB.

3a crucTeMaTUYHOro Coco0y BUKIIAMY OMUCOBOI YaCTHHHM PIllIEHHS CYIy JI0Ka30BYy iH(Op-
Mallito JOIiTBHO 00’ €HATH B TaKi KOHCTPYKILii:

a) BUKJIaJl TIO3MIIii CTOpiH;

0) omuc HOKYMEHTaJIBHUX JOKAa3iB, SIKi MiATBEPDKYIOTh HEBUKOHAHHS iHIIOI CTOPOHOIO
B3SATHX Ha ceOe 3000B’sI3aHb;

B) JIOCJIiJIKSHHSI JIOKA3iB;

') IOCWJIaHHS HA CTaTTi;

) OLliHKa OOCTaBHH CIIPABH.

Pe3onoTBHA YacTHHA pillIeHHs CyIy SIBJII€ COOOO JIOTIYHHI BUCHOBOK i3 ONMHCOBOT Yac-
TUHHM pilleHHS CYMy, B SKiif BUKJIANAETHCS 3MICT MPUHHATOrO PILlIEHHS, BKa3yIOThCS MpaBa Ta
000B’SI3KM YYaCHUKIB BiIHOCHH, 1110 PO3MISAAIOThCA, 1 iHIII MpaBoBi HACHTiIKUS.
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Po3MilleHHsI KOMITOHEHTIB pedyeHHs 3[ilICHIOEThCS 32 MPABUIIOM PO3BHUTKY JTYMKH, BiJl Te-
MU J10 peMH (TakK fK i pO3BUTOK TyMKH B TekcTi). Tema — 11e Te, 1110 BiIOMO, a peMa — L& HOBE,
T€, 0 MOBIJOMJISIETHCS TIPO Bimome?.

OnHa 3 KIIFOYOBUX 0COONHMBOCTEH IEKCUKH PIllleHb CyIy — [Ie BelIMKa KiJIbKiCTh CTaHAapT-
HUX (pa3 (kimre), BUpoOIeHNX MPaKTHKOIO CYIy i BUKOPHUCTOBYBAHOIO CYIISIMHU CYHy NpPH
odopmIIeHHI IEBHUX MPOLECyaTbHUX JOKYMEHTIB.

3HaHHS CTAaHJAPTHUX (pa3 3HAUHO MOJIETIIY€E W MIPUCKOPIOE PoOOTY Haj AOKYMEHTOM, 1X
HE3HAHHs PU3BOIUTH 10 TPYOUX CTUIICTUYHUX MOMUIIOK.

Pimmennst cymy, sk i Oyap-skuil iHIIMIA TpolecyatbHUI TOKYMEHT, ITiJKOPAETHCS BCTAHOB-
JICHHM TIpaBWJIaM Y BUOODI CJIiB, 1X BKHMBaHHI, CIiBBiTHOIIEHHI Mix coboro. TyT 3acTocoBy-
IOThCS SIK TpaBWJIa 3arajbHi JUIS YKpaTtHCHKOT JIiTepaTypHOi MOBH, Tak i odililiHO-AiT0BOTO
ctuo!0.

Xoua 0CHOBOIO Oy/Ib-SKOTO pillleHHA € 3arajlbHOBXHUBaHI MOBHi 3ac00H, XapaKTEepHUM IS
JaHUX aKTiB € HIMPOKE 3aCTOCYBAaHHS TEPMiHOBaHOI JIEKCHKH. 3BUYAHO, MepenyciM, 1e
crieriajabHa (FOpUIUYHA) TEPMIHOJIOTIs, ajle TaKOXK i He IOpUANYHA.

TepmiHooriss 3abe3rnedye TOYHICTh IYMOK, IO € AyXe LiHHUM Yy oQiliifHO-IinoBOMY
ctuiti. Posmisimatroun criopu, moB’si3aHi 3 OyliBHUIITBOM, MiANPUEMCTBOM, JOTOBOPH KYTiBJIi-
MPOIaxy, MOCTaBKH, OPEHAH, MiAPSAY, IEPEeBE3CHHAM, CYIAS 3HAHOMHUTRCS 3 HenpodeciiHo
TEPMiHOJIOTi€l0, sIKa BUKOPUCTOBYEThCS B JaHii ramysi. Llg TepmiHomoris BXHMBaeThCS 1ist
TOYHOTO i aleKBaTHOTO BUKJIay CyTHOCTI CIIpaBH, XO4a MOXJIMBO 3aMiCTh LIbOTO MiALIYKaTH
i BiMOBiqHMI oMy OmMKMCOBUI BHpa3.

[Ipu BXHMBaHHI HEOPUIUIHOT TPOPeciHHOT TepMiHONIOTIT HEOOXiTHO TOTPUMYBATHCS, OO
CMUCIT TepMiHa Ta WOro 3acTOCYBaHHS CIIOBHA BiJMOBiIaIM THM HOPMaM, SIKi peTJIaMeHTYIOTh
BUKOPHUCTAHHS TEpMiHa B JAHOMY CIIeliaJbHOMY cepeqoBuIill.

BukopucTtaHHs, BUBYCHHS CHeLialbHOI HEIOPUAUIHOT TEPMiHOJIOTIT — Iie IoJIeHHa po0o-
Ta cynai. Posmsgatroun Oynb-sSKy cydoBy CIpaBy, Cy[As BHUKA€E B yCi JeTalli ClipaBy, BUBYAIO-
4y HeoOXiJIHi crieniagbHi MOHATTS ¥ TEpMiHU i BUKOPUCTOBYE MPH HANKMCAHHI PIlLIEHHS CY/y.

IHOmi 3acTocyBaHHA TepMiHa MO)KE 3HaBaTHCS IPABUIBHAM, XOYa HACIpaBOi BOHO
BiJINOBiIa€ BU3HAuUeHill mpodeciiiHiii chepi. Aye yacoM TparIAIOTHC BUMAAKH HENMPABUIBHO-
ro ab0 HETOYHOTO 3aCTOCYBaHHS MpodeciiiHOT TepMiHOIOTIi.

YacTo K TepMiHiB BUKOPHUCTOBYIOTECS CJIOBA Ta CIOBOCIHONYYEHHS, sIKi MAlOTh B IOpHC-
npydeHuii nmeBHe 3HauyeHHs, — mpodeciiiHa ropuanvHa TepMmiHojoris. BkuaHHS nmaHoOl
TEPMIHOJIOTiT BU3HAYAETHCSA TEKCTAMU 3aKOHIB, sIKi CTBOPEHI IOPUAUYHOIO MPAKTHUKOIO.

TepMminu € oCHOBHIM 3ac000M YiTKOrO HalitMEHYBaHHS MOHSATH, CHEUUPITHUX IS FOPHC-
npyAeHuii. 3amiHa JaHWX TEPMiHIB CHHOHIMamMu ab0 OJIM3BKMMHM iM 3a 3MiCTOM CJIOBaMH 3a-
rajJbHOTO BXUTKY HE 3aBXKIIH JIOITyCTUMA, OCKIJIBKH MOXE 3aLIKOJUTH TOYHOCTI OMHCY i, KpiM
TOTO0, MOPYIIUTH CTHJIICTUYHY OJHOPIJHICTh TEKCTY!2.

B Tux BUnankax, Kojiu 4acTe MOBTOPEHHS OHOTO ¥ TOTO XX TepMiHa BUKJIMKA€E HeOaKaHUH
CTUITICTUYHUHN €(EKT, i KOJIM KOHTEKCT JIOMYCKa€e BKUBAHHS 3aMICTh JJAHOTO TEPMiHYy IHIINA,
HOMy CMHOHIMiYHM, HEOOXiJHO YHUKATH CTHJTICTUYHOT OJHOMAHITHOCTI.

TakuM unHOM, BUOIp TepMiHa B pillieHHI CyJy Ma€ BiJMOBIaTH TBEPAWM BHUMOTaM: IOpH-
JIMYHI TEPMiHM Ta IXHI CHHOHIMHM BUKOPHCTOBYBATH B YiTKii MOCIiZOBHOCTI 3i CBOIM CMHCIIO-
BUMH H CTHIIICTUMHUMHE XapaKTEPUCTUKAMHU; HEJIOIy CTUME BXKUBAHHS CIiB, SIKi He 3a0e3neuy-
I0Th CMUCIIOBY OZJHO3HAUYHICTh 1 MOPYIIYIOTh CTUJIICTUYHY OAHOPIAHICTH TEKCTY.

Ha 3akiHueHHs cnif nomaTd, IO OCOOJMBOCTSAMH IIO3HAYEeHA FOPUAMYHA TEXHIKa SK
pillleHHs Cyy, TaK i iHIIKX MpolecyalbHUX akTiB. CBOIO CIelU(iKy Mae IOpUIUYHA TEXHIKa,
HANpHKIIal, TaKUX IPaBO3aCTOCOBUYMX aKTiB, SIK yXBajia MPO MOPYIICHHS MPOBALKEHHSI Y
crpaBi abo yxBaJsia Ipo BiIKJIAAEHHS PO3MTISALY CIPaBH.

TakyuM YWMHOM, KOXEH MpolLecyalbHUW akT Mpu HOro ckjanaHHi moTpedye SKiCHOTOo
aHaji3y 3 Morisly BUKOPUCTOBYBaHUX 3aC0O0IB Ta MPUIOMIB (TEPMiHOJIOTIs, CTHUIIICTUKA, KOM-
MO3UILisl, PEKBI3UTH) ¥ BiMOBIAHOCTI BUMOraM HOPMAaTHUBHUX MPUITHUCIB.

1 Viaxos A.A. O NOHATHN B IOPUINYECKON TEXHUKE U €€ OCHOBHBIX MpoOnemMax // YueHble 3arucKu. —
Iepms, 1961. — T. 21. — C. 45-55.
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Pe3lome

B cTarbse aHaIM3UPYIOTCA BOIPOCHI IPUPObI U MTPU3HAKOB MTPOLIECCYabHBIX PAaBONPUMEHHUTEIbHBIX aK-
TOB, ONpe/eNseTcs NX 3HaYeHHe M MECTO B CHCTeMe MHIMBHIYaJbHBIX aKTOB, UCCIENYIOTCS OCOOEHHOCTH
IOPUANYECKON TeXHUKHU MPOLECCYaNbHBIX aKTOB, a TAKXKE aHAIM3UPYETCs 3HAUYCHHE IOPHIMYECKOIl TEXHUKH
JUTs TOBBILIEHHs 3()(HEKTUBHOCTH pean3alny 9TOH pasHOBHIHOCTH MPaBONPHUMEHNUTEIbHBIX aKTOB.

M.M. TEPELI[YK

Mukxona Muxonaiioeuu Tepeuwiyk, acnipanm
Kuiecvkozo ynisepcumemy npasa HAH Yxpainu

PECITYBJIIKA SIK TAPAHTISI IEMOKPATII

Pecry6uiika sik (popma JepkaBHOIO MpPaBIIiHHs Ay)XKe MOWHMPEHa B IepKaBax Cy4acHOro
ceity. [lponec craHOBNEHHs PeCITyONiKAHCHKOrO MPABIIHHS HATI4y€e BXKE MOHa ABi THCAU
pokiB. BoHa BHockoHamoBanacsi pOTIATOM CTOJITh, JOKH HE cTana JOMiHaHTHOIO (OPMOIO
NpaBIliHAA B OiBIIOCTI KpaiH CBITY.

3a cyuacHHUX yMOB, KOJIU Maiie Bci KpaiHH CBiTy MparHyTh 10 CTBOPEHHS NPaBOBOI, Je-
MOKpPaTHUYHOI JIep>KaBH, TOCTA€ MUTAHHS MPO 3HAYEHHs PeCHyONiKaHCHKOIO MPaBIiHHS ISt
po30y0BH MPaBOBOT AeprkaBU i 3aKpilIeHHs] AEMOKpaTii B KpaiHi.

3 nepexon0oM OaraThboX KpaiH CBiTy (0COOIMBO KOJMIIHIX PaJSHCHKUX PecyOIiK) 1o Jie-
MOKPaTHYHOTO PEXHUMY aKTyaJIbHUM CTa€ NMPaBOBUI MeXaHi3M 3abe3neueHHs qeMokparii. Mo-
ro Mae 3a0e3MeunTH JiepKaBa IUIIXOM BUKOHAHHS TOKJIaJeHUX Ha Hel MOBHOBaXEHb.

Kono moBHOBa)keHb JAep:kaBU O€3MOCEpPeHbO 3aJEXKUTh Bil (OPMHU Ep)KaBHOTO
NpaBJiHHS, 110 € XapaKTEePHO ISt TOT UM iHIIOT AepiKaBy.

Amnarnizyroun (hopMmy MpaBIiHHI, CIi MaTy Ha yBa3i, MO [ KaTeropis 3aBkKIu po3Tiisiaa-
nacs B TICHOMY 3B'SI3KY 3 Pi3HIMH BHIAMH MOJITHYHOTO PEXKUMY, a 32 Cy4acHHX YMOB (hopma
MPaBJiHHS i MOJITUYHUI PEXUM PO3MISNAIOTHCS OKPEMO, Xoua i y pamkax OjHiel KOHCT-
pyKuii — popMu HepKaBH.

HayKom/lﬁ aHaji3 mpobJeMu CIiBBiAHOLIEHHS peclyONiku W AeMoKparii Hajgae MOX-
JUBICTb 3'ACYBATH MUTAHHS rAPAHTYBAHHs IEMOKPATHYHOTO PEXKIMY IIIAXOM (yHKIUIOHYBaH-
HS pecryOIikaHChKoi ()OPMH TIPaBITiHHSA, OKPECIUTH KOJIO MHUTaHb, IO NOTPe0yIoTh MOl
[IOTO HAyKOBOTO OTPAIFOBAHHS.

© M.M. Tepeutyk, 2006
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IopiBHAHHS neMOKpaTii Ta pecimyOiky sIK pi3HUX CKJIAJIOBUX €JIEMEHTIB Aep>KaBH BENU
JOCIiAHUKMA Pi3HUX ICTOPUYHHUX €MmoX, 30kpema [lnatoH, Apictotens, Iloni6iii, H. Maxia-
Bemni, T.To66c, b.Cminoza, Jx. Jlokk, II.-JI. Monteck'e, XK. )K. Pycco, A.Il'aMminbTOH,
. Menicon, x. JIxeii, 1. Kant, I.A. Insin, k. Captopi, B.B. Jlazapes, JI.I. CnipinoHos,
B.€. Yupkin, B.C. Hepcecsaw, C.I". Ps6oB, [1.M. PaGinoBu4, A.A.TuxoHOB Ta iHIIi aBTOPH.

3aBmaHHsS AaHOI CTATTi MOJISATae B aHANi3i ocobnuBOCTEH iHCTUTYTIB pecmyOiikaHi3My Ta
JeMOKpaTii, B TOCIiXKEeHH] PUPOIHN pecyOutiku sk pOpPMH JepKaBHOTO MPABJIiHHA Ta JEMO-
Kparii, K pi3HOBUY TIOJITUYHOTO PEXUMY, B MOPIBHAHHI MOHATH peciyOniku i 1eMOKparii.

Bimomuii HiMenpkuii ¢inocod I. KaHT mponoHyBaB BU3HAYaTH JEp)KaBy SK CYKYMHICTh
JIBOX eJIeMeHTIB: (hOpMU MaHyBaHHs (aBTOKpATil, apuCTOKparTii, JeMOKparii) i nmpaBiiHHs (pe-
CIyOJTiIKaHCHKOT UM JIECTIOTUYHOT), i, HA HOro yMKY, HAMKpaIIuM yCTPOEM JiepkaBu Oyna Je-
MOKpaThyHa peciyoikal.

Pecmy6Gunika — 1ie crioci® mpaBJiHHSA, 32 SIKOrO BEPXOBHA BiiaJa 3AiMCHIOETHCS BUOOPHUMHU
opraHamu, 110 0OMparOTbCa HACENIECHHSAM Ha MEBHUN TEpMiH.

PecnyOnikaHcbke MpaBiliHHS 3'IBIAETHCS TaM, Jie WAEThCS MPO TOJITUYHE 00'€THAHHS
BIJIbHUX TPOMAJISH, Ki € CAMOCTIHHUMU Cy0'€KTaMU CYCIiIBHOTO YKHTTS.

C.B. YTueHko 3a3Havae, 110 Brepile MPUHIUT BUOOPHOCTI BCiX OpraHiB yrpaBiiHHs OyB
pearizoBaHMii caMe B CTapOAaBHBOMY I'pellbKOMY Moiici — Adinax?.

Kpim npuHnumy BHOOPHOCTI, pecimyOnikaHChbKOMY MpaBJiHHIO IPUTaMaHHi i iHIIi 03Ha-
KH:

HasIBHICTh BHOOPHOTO HAa MEBHUH CTPOK IIABH JEPIKABH;

MOXiJHAHN XapakTep Aep>KaBHOI BIa M, sIKa KOPUCTYETHCS BIaTHAMH MOBHOBAXCHHIMH He
3a BJIACHUM ITPaBOM, a 33 JOPYUEHHSM CYBEpEHHOTO HapOmy;

IOpUIMYHA BiIMOBiNABHICTD IJ1aBU JIEPIKABH.

Otxe, 3a Oyab-sKO1 peciyOiikaHCbKOT (POPMU MPaBiHHS (IPE3UAEHTCHKOT, MAPIaMEHTCh-
KO, 3MillIaHOT), €JIMHUM JDKEPEJIOM BIIaJU B JIEPKaBi € HapoJ, KUl dyepe3 BUOOPH HaiJisie
BJIAJIHAMU TOBHOBKCHHSIMH OpPTaHU JIePKaBHOI BIaJIH.

3 MeTor y3arambHEeHHS Te3H, 0 0e3 AeMOKPATUYHOTO MONITHIHOTO PEeXHMy He Oyme
icHyBaTH pecryOiKkaHChKe TIPaBTiHHS B KIIACHYHOMY PO3YMiHHI, CJIi/l PUBECTH MOPIBHAIBHY
XapaKTEePUCTHKY INEMOKpaTil i TOTaliTapu3My.

3yNMUHUMOCS Ha OCHOBHHX O3HaKaX AEMOKPAaTUYHOT (hOpMU MpaBiiHH i cipoOyeMO 3'sCy-
BaTH, HACKIJIbKM BiJINOBiJalOTh BOHHU i/leanaM CyCHiJIbHO-MOJITUYHOTO yCTPOIO, BUMOTaM Jie-
Mokparii. Cepen HEX ToMiHye GopMalibHe BU3HAHHS HAPOMY HKEPETIOM BIaH, il CYBEPEHOM,
TOOTO Cy0'eKTOM BHU3HAYEHHS XapakTepy i 3MicTy BIaTHUX (YHKIIiH, CTOCOBHO SKOTO iHCTH-
Tywii BIaAM BilirparoTh CIIy)k00BY poiib. [[pboMy HaiiOinbie BignoBigae pecmyOiikaHChKUI
yKJIaj Aep>KaBHOTO MpaBiiHHA. O3HAKOIO AEMOKparTii € BU3HAHHS NpaBa BCiX TPOMAIsH Ha
ydacTb y opMyBaHHi OpraHis JepkaBHOI BJIaH, KOHTPOJIb 32 IXHBOIO AisUIbHICTIO, BIUIUB HA
MPUIHSTTS CHiJIBHUX JJIsl BCiX pillIeHb Ha 3acajax 3arajlbHOTo, PiBHOTO BUOOPUOro IMpaBa Ta
BTiJIGHHS LIbOTO TpaBa B Mpoliegypax BUOOpiB, pedepeHayMiB Tomo. O3HaKOK I1eMOKpaTHy-
HUX MOPAKIB BBOKAETHCSA TAKOXK MepeBayKHE MPaBo OiBIIOCTI MPH YXBaJIEHHI pillleHb, YiTKe
perfiaMeHTyBaHHS MOJIITHYHUX MPOLEAYP i MPOLECiB.

JleMoKparis — 11e pexxuM, 3a sIKOTo Jep)KaBHa BJIajia 31 ICHIOETHCS 3 JOTPUMAHHSIM OCHOB-
HUX TMpaB JIIOAWHY, i3 3a0e3MeUeHHsM JIeralbHIX MOXJIMBOCTEH BiIbHOTO BOJIEBUSIBJICHHS i
BpaxyBaHHs iHTepeciB yCiX TPyl HACEJIeHHs Yepe3 IeMOKpaTH4Hi iHCTUTYTH (BUOOpH, pede-
peHayMu, 3acobu mMacoBoi iHpopmalii)3, a TakoXK IisIbHICTH Pi3HOMAHITHUX TPOMAaJICBKUX
00'elHaHb, AKI TPEACTABNIAIOTH IIi iHTepeCH i BIUIMBAIOTh Ha BUPOOJEHHSA Ta 3MiHCHEHHS
TIOJIITHKY JIepiKaBu?.

OCHOBHUMU O3HAaKaMH JEMOKPATUYHOTO PEXKUMY €:

1) npoBeneHHst BUOOPIB BULIKX i MiCIIEBUX MPEJACTABHULILKAX OPraHiB;

2) mopani3M |y TOJITUYHIM, €KOHOMiuHi#, imeonoriyHid Ta ayxoBHi cdepax
JKUTTEISIIBHOCTI JIFOMEN;

3) piBHONIPABHICTh JtONel, rapaHTii peaiisallii HUMH CBOIX MpaB, BHKOHAHHS CBOIX
000B'sI3KiB;

4) neMoKparu3M MpPaBOCYIsl, MPIOPUTET METOIIB MEPEKOHAHHS TMepea METOAaMU IMpH-
Mycy;

36



Tepewyk M.M. Pecnybnika sik rapaHTis gemokparii

5) BinbHE cHiBiCHyBaHHS BCiX ()OpPM BIACHOCTI;

6) MpiopUTET 3arajJbHOMIOACHKUX LiHHOCTEH.

Otxe, cepel] yKa3aHUX BHIIE O3HAK MPIOPUTET Mae 03HAKA, 10 rapanTye GopMyBaHHS Op-
TaHiB By 4epe3 BUOOPH, TOOTO HIISTXOM BOJICBUSBICHHS TPOMAISH ep KaBy.

Kpim nepeniueHnx ocobauBocTelt 1eMOKpaTii MOXKHA BKa3aTH i Ha JONATKOBI, 10 Xapak-
TEpU3YIOTh Ha JINIIE JEeMOKPATUYHUI MOJMITHYHNN peXuM, a i pecmyOmikaHChKe MpaBITiHHS:

1) BiacyTHICTh €1nMHOI, 000OB'A3KOBOI AJIs BCiX JepKaBHOI oQiliiiHOT i1e00ril, sika YiTKO
PO3KPUBAE METY CyCHiIbHO-ICTOPUYHOTO PO3BUTKY, & iHKOJIU ¥ MOJIITUYHI 3aCO0U 11 TOCATHEH-
HS;

2) HasBHICTh BiJIBHO C(hOPMOBAHUX T0O3aJepKABHUX MOJITHYHUX MAPTii, Mo BigoOpaxa-
I0Th collialibHy AudepeHiianito rpoMasHCHKOTO CyCIiJIbCTBA;

3) oOMeXxxeHHs MOJIITHYHOT polti mapTil yyacTio y Bubopax, Ha SKUX BOHHM BHCTYIAIOThH i3
po3pobiieHor IepeABUOOPHOI0 MPOTrpamolo, 0 BifoOpaxae iHTepecH CyCIilbCTBa;

4) (byHKuiOHyBaHHﬂ MOJIITUYHOT CUCTEMHU, W10 TpHIycKae 00pOTHOY, KOHKYPEHILit0
MOJITUYHUX name YTOJH MiXK HUMH, YTBOPSHHS KO/ MOTITHYHMX CHJI, IO TIParHyTh 10
MapIaMeHTChKOT OITBINOCTI W OepKaHH BUPIIIATBHOI POJIi B IepXKAaBHOMY YIIpaBIIiHHI; Te-
pendavaeThcs, 10 MOJITHYHA OOpOTHOA, KA BUHUKAE B TaKWi crociO, € BigoOpakeHHSIM
COLiaJTbHO-eKOHOMIYHO{ KOHKYPEHIii BCEpEeINHI TPOMaISTHCHKOTO CYCIITbCTBA,;

5) icHyBaHHsSI MEHIIOCTI, Il0 HEe BU3HAYAE AEpKaBHY MOJITHKYy i TOMy He Hece 3a Hel
BiJINMOBiNATBHOCTI, i1 QyHKIi€0 € ono3uLiiiHa MOMiTHYHA AisNIBHICTh, PO3pOOKa aJIbTepHATUB-
HUX MPOTPaM CYCIIBHOTO PO3BUTKY, MO3UTHBHA KPUTHKA NEP)KABHOTO KEPiBHUIITBA, ileo-
JIOTiYHA W KaJpoBa IMiArOTOBKa HOro 3MiHWU;

6) HasiBHICTh MOJIITHYHUX CBOOOA (TIAacHICTh, CBOOOJA CIIOBA, JPYKY, NEMOHCTpaIlili,
MIiTHHTIB, TIPOTECTiB i T.J.), 32 JONOMOTOI SKUX CyBepeHHi Cy0'€KTH TpOMasHCHKOTO
CYCHiJIbCTBA 3/1iHCHIOIOTH CBOKO AiSUIBHICTD y chepi MOTITUYHOTO KUTTSS.

Pearnizauis Ha3BaHUX MEepeayMOB i POOUTDH MOJITUUHUI PEXKUM JEMOKPATUYHUM.

OTxe, aHali3ylouu JOJATKOBI O3HAKM JEMOKparii, MOXHa 3pOOWTH BUCHOBOK, IO
JisUTBHICTH TOMITHYHKUX MapTiid HA TEpUTOPIT Aep)KaBH CITiJi OTOTOXXHIOBATH 3 BUOOPUYUM MPO-
1IeCOM i HaJlaHHSM iM TpPOMaJISHAMU BJIQJHUX MOBHOBaKeHb. JlaHWii (hakT CBiaUUTh, 11O 11i 03-
HAaKH JEMOKPAaTHYHOTO PEXHMMY € CKIaJOBUMH O3HAK pecIryOlikaHChbKOi (POPMHU MpaBITiHHS.

JleMOKpaTHYHUI PEXKUM XapaKTePH3y €ThCs €KOHOMIUHOIO, MOJIITUYHOIO Ta i1€0JI0TriYHOI0
Pi3HOMaHITHiCTIO (l'[J'I}OpaJ'[BMOM) He JIoMycKae MOHomoni3auii B Oyab-skiii i3 uux cdep.
PiBenn ):[eMOKpaTu TP LHOMY 0e3mocepeIHbO HE 3aNICKUTH BiJl KUTBKOCTI HASBHUX TOJIITHY-
HUX MapTiil i opraHi3aiiif, M0 KOHKYPYIOTb, Bil OMHOMAPTIHHOTO UM KOATIIIIHOTO CKIamTy
ypsay. Bi 3aexuTts Bin piBHS nojiTH3alii HaceIeHHs i CBiOMOT MiITPUMKH CyCIJILCTBOM
OKpEMHMX TMapTii, piBHS MONITUYHOI KyJIETYPU HapTiHHUX QyHKIIOHEPiB i rpoMasH.

3a IeMOKpaTUYHOTO PEXUMY CIIifl 320€3MeUUTH OXOPOHY INpaB ycix rPOMajisH, 30KpeMa
TUX, XTO CTAHOBUTh MEHLIICTb. Tomy OiNblIiCT, HE MOBMHHA THCHYTH Ha MEHIIICThb. 3a
MEHILICTIO — €THIYHOIO, TOJIITUYHOIO, PeNiriiHo0 — 30epiraloThCsl BU3HAYEHI 3aKOHOM MpaBa.
Ha Hei mommproeTsCst MPUHIMIT PiBHOCTI BCiX Mepe 3aKOHOM. MEHITICTs Mae TpaBo BUCYBa-
TH BJIACHI iHil[iaTHBH, Oy TH peNpe3eHTOBAHOIO B Pi3HUX JICPKaBHUX OpraHax (Hanmpukiaa nap-
JJAMEHTCHKHUX KOMICisiX), MaTu B mpolieci nedaTiB CBOiX CIiBIONOBIa4uiB, MOXE KPUTHKYBATH
BUKOHAHHS NPUIHATHX pilieHb 1 T. iH. BinbImicTs He yHOBHOBake€Ha MPOCTO irHOPYBaTH
MEHILICTh, a 3000B'13aHa YBAXKHO PO3MNIAJATH i OOIPYHTOBAHO BiAMOBiAATH Ha il KPUTHYHI 3a-
yBakeHHs. Came B iHTepecax MEHIIOCTI HalBaXJIMBILIl MOJITUYHI pillleHHS MPUIMaIOThCs
KBaJTi(hiKOBaHOO OIJIBIINICTIO TOJOCIB.

Bin ¢inocodis [NpoceiTHuurea (K.-XK. Pycco) no nonitnynux imeosnoris cydacnocti (111
ne ['onnp) HaronouIyeThCs Ha epeBasi JEMOKPATHYHOTO PEXUMY, IO TOJIOBHIM YHHOM, CITH-
paeTbesi, Ha TpsAMe 3AiMCHEHHS HApOMOBIAAS BCIM HaceleHHsM depe3 pedepeHayMu, re-
TULi1, HAPOAHI OOrOBOPEHHS i T. iH. IOPIBHIHO 3 TAKUM, OCHOBOIO AisJILHOCTI SKOTO € HApOI-
HE MPEICTABHUITBO, TOOTO MapiIaMeHTChKUIl PEXKKM, AesKi IIepeBard sKOTro CIIiJl, OTHAYE, BH3-
HaTH. Jluine BiH YMOXXJIMBIIOE TIPUAHSTTA pillleHb HaJEXKHOTro MpodeciitHoro piBHsA, y3roa-
JKEHHS Pi3HOMAaHITHUX MOTIAIIB 3 JOMIOMOTOI KOMIIPOMICY B paMKax MpeJCTaBHUIILKOTO Op-
rany. [lapnamenTapusm mgae 3Mory BpaxoByBaTH NMEpeKOHAHHS i MpaBa MEHIIOCTI B XOIi Aep-
aBHOTO ynpasiiHHsA. Came TOMY ITpeACTaBHUIbKE MpaBliHHA Oijblie cnpuse GopMyBaHHIO
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KOPHCHOTO, OOTPYHTOBaHOTO, €()eKTUBHOTO 3aKOHOAABCTBA i CTAHOBUTH BUILUHN PiBEHb 1EMO-
KpaTu4Horo pexxuMy. Bee 11e He BUKITIOUae KOPUCHOCTI, a B ISAKUX BUMAJKax i HEoOXiIHOCTi
MO€THYBAaTH MapiIaMeHTChKe MpaBIliHHs 3 Oe3nocepeHiM HaponoBnaaasiM. OCTaHHE € TIPiopH-
TETHHUM TOJi, KOJIM BUPIIIYOTHCS OCOOIUBO BaXKIIMBI Aep)KaBHI MUTaHHSA, PAMO BiTHECEHi 10
KOMITETEHIIii CYBEpeHHOTO Hapomy, MPOBEACHHS pedepeHayMy 3 SIKMX BH3HAHE 3aKOHOM SIK
000B's13k0BE. YMOXKITUBIIIOETHCS ¥ Te, 10 3 MOSBOK CYMHIBIiB CTOCOBHO BiJINOBiHOCTI BOIi
BUIIOTO MPEACTABHULILKOTO OpraHy 3 BOJIEH0 HAPOJy, BUHUKA€e HEOOXiqHICTh MPOBEJCHHS pe-
(depeHayMy 3 HapoAHOT iHiliaTUBU. Y 3B'S3Ky 3 LUM BOJIS Hapoay (aKkTHUHO MEpeBepIIy€E BO-
JIFO HAPOITHOTO MPEICTaBHHUIITBAS.

Oco01HBO CITiA i IKPECTUTH, 10 HAHBAXKIIUBIIIOI PHCOIO IEMOKPATHYHOTO PEXXUMY € Te,
0 BiH XapaKTEePHU3YETbCS OJHOYACHO SK PEKUM 3akoHHOCTI. JKomHi 3MiHM Aep)kaBHOTO
KEpiBHUIITBA HE JIO3BOJISIOTH BiJIMOBUTHCS BiJl LILOTO PEXHUMY, BiAXWJINTHUCS BiJl AOTPUMAHHS
YHHHOTO, MTPAaBOBOTO 33 3MiCTOM, 3aKOHOJABCTBA.

Be3ymMoBHO, HaBpsi YW MOXKHA CTBEPIKYBaTH MpO iCHYBaHHS B CyYacHOMY CBiTi Mojeni
izeanbHOI 1eMoKparii. 3a HalluX YaciB B OKPEMUX KpaTHaX CIIOCTEPIraeThCsl BiICYyTHICTh THX
YH iHIIUX TepeTiYeHuX BHINE O3HAK 1 MPHHIUITIB IeMOKpATil uu BiaxuieHHs Bia Hux. Lle, Ha-
MPUKIIA, TIOPYIICHHS BJIACHOTO 3aKOHOAABCTBA, CIPo0a 3aHAATO OOMEXKHWTH OKpeMi mpaBa
JIOIMHY, BBOAWTU 0O€3 iCTOTHUX TMiACTaB PEXUM MPE3UACHTCHLKOrO MpasiiHHA Tomlo. Ha-
SBHICTb 3raJlaHUX SIBUIIl B yMOBaX 30epekeHHs MepeBaXKHOT YACTUHU 03HAK i NPUHLIUIIB, TPH-
TaMaHHHUX JEMOKPATUYHOMY PEXKHUMY, HE MOXe PO3IVIsAaTHCA SIK 3HUILEHHS [BOTO PEXUMY, HE
BUKJTIOYAE HOTO iCHYBaHHS, X04a 1 y BY)KUHX paMKax.

ToraniTapHuii pexUM CYTTEBO BiApi3HAETBbCA BiA AeMoKpaTtudHoro. BiH xapakTepwu-
3YEThCS TAaKMMHU O3HAKaMH, SIK MiJBHINCHWN CTYMiHb LEHTpati3alil Biagu; ooOMexxeHHs abo
IIIKOBUTA BiJCyTHICTh aBTOHOMii 0COOU; IIMPOKE 3aCTOCYBAHHS B JIepKaBHOMY YTPaBIiHHI
CHJIOBUX METO/IiB; 0OMEKEHHS IUIIopallizMy; (hopManbHiCTh a0 HEJOCTaTHil piBeHb rapaHTy-
BaHHs TpaB 0CoOM; MPIOPUTET AEp)KaBU HaJ MPaBOM. B yMoOBax aBTOPUTAPHOTO PEXUMY
MPOBiTHE MicIle BiIBOMUTHCS TPUMYCOBHM METOIAM JICPXKABHOTO KePiBHAITBA. 3aBXK/IH IIAHY€
HaIMipHO CyBopa Jep)KaBHa TUCLUILTIHA, PETYISPHO 3aCTOCOBYIOThCS HAI3BHYAWHI METOAU
JIepXKaBHOTO YIPABJIiHHSA, HABITh BiIKPUTE HACUIIBCTBO. Y CHCTEMI JIepyKaBHUX OpPraHiB HEMae
MOJiTy BIAAM, 3HEIIHIOETHCS 3HAUYEHHS HAPOIHOIO MPEJICTABHUIITBA, BCTAaHOBIIOETHCS
npiopuTeT BUKOHAaBUOi a00 HaBiTh MapTiiiHOI BIaaAu M ii 00'€qHAHHSA 3 JePKABHOIO BIAOLO,
CIIOCTEPIraroThCsl CJIA0KICTh 1 BiJICYTHICTh JiHCHOT HE3aJIeXHOCTI CyIOBUX OpraHiB. Bimomi
YHCJIeHHI 3ac00H Mepexody Bil AEMOKPATUYHOTO PEKUMY IO TOTATITAPHOTO. Y NESKUX BH-
nmagKax TaKui mepexil BimOyBaeThCs JeTaNbHIM IIISXOM, BKIIOUAIOUN 3aKOHHUH TPHUXiA A0
BJTaIM AaHTUIEMOKPATHYHHX YTPYTIOBaHb YHACTIOK IXHBOI IIEPEMOTH Ha 3arajJbHUX BHOOpax’.

ToraniTapHUii pe)KUM MOKE BCTAHOBIIFOBATHCS MIOCTYTIOBO 3 OMNIsAY Ha 3arapOaHHs Biaau
AHTHJIEMOKPATUYHUMHU CHJIAMH HA OCHOBi CTBOPEHHS B COI031 3 ACIKMMHM MONTITUKAMU BJIaJHO-
ro AEMOKPaTHYHOTO PEXXUMY HOBOTO KOaJlillifHOTO ypsiay. Y pe3ynbTaTi yTBOPEHHS Takoi Ko-
ajinii MOXXyTh CKAacOBYBaTHCSl IHCTUTYTH KOJIMIIHBOI JIEMOKpaTW4YHOI cuctemu. B Takwmii
CTOCi0 MOXE CKIIACTUCS PEKUM TOTATITAPHOCTI Jep:KaBHOI BIaIH BiTHOCHO HU3BKOTO PiBHS.
3roJ10M Tieid piBeHb JIeTai3y€eThCsl 3 MPUIHHATTAM HOBOT, aHTHIEMOKPATHYHOI 32 3MiCTOM KOH-
CTHUTYLIl KpaiHu. SIK i Oyab-sSKuil iHIIMH TONITHYHUN PEXHUM, TOTAJIITAPH3M Ma€E CBOT O3HAKH,
10 BiJpi3HAIOTH WOTO BiJ iHIIMX BUIIB MOJITHYHUX PEKUMIB.

a) 3arajibHa i1eoNoris;

0) MOHOTIOJIisl O/IHI€T MapTil;

B) KOHTPOJIb HaJl €KOHOMIKOIO;

T') OpraHi3oBaHuil Tepop, MepecililyBaHHs iHAKOAYMIIiB TOIIOS.

®dopma npaBNiHAS TOTATITAPHOT AEP)KAaBH 3BUYANHO € 3MiHEHOIO (POPMOIO pecIyOiKy it
BiZIPi3HAETHCS TAKMMU O3HAKAMMU:

1) HasBHICTIO BNAAHOT MapPTii, L0 CKJIAAE AAPO MONITUYHOT CUCTEMH i BiJirpae BaXxJIUBy
pOJIb B yIIpaBIiHHI BCiMa IEpKaBHUMH Ta CYCIUTBHAMU CIIPaBaMU KpaiHM;

2) 36iroM MOBHOBa)XKEHb JiiJiepa MapTil i TIaBU JepikaBU B ONHIA 0coOi, 110 MparHe o
JIOBIYHOTO 30€peskeHHs CBOTX MONITUYHHX MMoca (Y IeSKUX KpaiHaX 3 TOTaTiTapHOI (HOPMOIO
MpaBJiHHS HaBiTh Hamiuanacs TEHJCHIIiS IO CHAJIKOEMHOI MepelaHHs Biaad, HAPUKIAL Y
KH/JP i CPCP);
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3) HaziJIeHHAM IJIaBU JIepP)KaBU JUKTaTOPCHKUMHU MOBHOBAXKEHHIMM,

4) hopmanbHUM XapaKTepoM MapTidHUX i JepaBHUX BUOOPI;

5) MiABMIIEHOO POJUTIO MapTiiiHOT i Jep)kaBHOT OHOPOKpATIl, 1110 BUpIillye BCi HaiBax-
JIUBINI MUTAHHS CYCHIIBHOTO i IEPYKABHOTO KUTTH;

6) BiZICYTHICTIO FOPUMYHOT BiAMOBiAaILHOCTI IVIaBM JIEPKaBH i MapTii.

Toranitapusm npuiyckae QyHKIiOHYBaHHS BiIHOBiTHOTO MOJITUYHOTO PEXHUMY.

3 kxiHug 80-x pokiB ToTanmitapHa ¢opMa MpaBliHHS B 6ararboxX KpaiHax 3aMiHsSIOTHCS Je-
MOKpPaTU4YHO, TOOTO pecmyOiikanchkoro. Ha 1ili mijictaBi B morisaax 6ararbox MOJITHKIB i
JIEP’KaBO3HABIIIB 3'sIBUJIACS CXUJIBHICTh HEAOOIIHIOBATH ii MOXKJIMBOCTI, OTOJIONIYIOUHU i1 He-
KHUTTE3OATHOIO. Lli BUCHOBKY CyTiepedarh KUTTEBOMY JTOCBIiIy.

V3aranbHEHHS ICTOPUYHOT TPAKTUKK (YHKIIOHYBaHHS TOTATiTApHUX JepXkKaB MOKAa3ye,
110 BOHH BUSIBJIIIOTHCS JOCUTh €()EKTUBHUMHU TOJli, KOJIM KpaiHa PO3BUBAETHLCS EKCTEHCUBHO.
VY 11pOMy BUMAJIKy TOTAJiTAPHO HAJAIITOBaHA BllaJa CIPOMOXKHA 3a0e3mnedyBaTH MocTiiHe 3a-
JIyYeHHs! BCE HOBUX i HOBUX JIFOICHKUX, CHPOBUHHUX Ta IHIIMX PECYPCiB AJsl BUPILIEHHS €KO-
HOMIYHMX 1 NOJMITUYHUX NpoOIeM MepeBaXHO M03aeKOHOMIYHUMH, TOOTO MOJITUYHUMHU 3aCO-
6amu. ToramiTapHO HamamTOBaHE MPABIIHHA YCHIITHO NOCATA€ IMOCTABICHUX IEpea HAM
LiJIeH, SKIIO Ji€ 3a MPUHILIUTIOM «Pe3yJIbTaT Oy/b-SKOI0 HiHO0»Y.

Komm x cycmiibcTBO 3MyIIeHE PO3BHBATHCS IHTEHCHBHO, L€ TWUI IPaBIiHHS BHSB-
N€TbcA Manoe(eKTUBHUM. bijibllle TOro, BiH CTa€ MEPelIKoA0 Ha IIISXY Mporpecy KpaiHu.
OpraHiuHO BIacTHBa HOMY LieHTpasi3allis yrnpaBiHHs, 32 AKOT pillleHHS NMPUIMaOThCS JULIe
Ha CaMOMYy «BEepXy», BUKJIIOYA€ KBali(pikoBaHE IUIaHYBaHHS Ta MisUTBHICT LUX OpPraHiB,
OCKiJIbKM TIEHTpaJbHUN amapaT BJIaJd He MO)Ke MaTh TOBHOI iH(popmamii mpo HasBHI Ha
MICIIIX MOXKITMBOCTI 100 KOHKPETHHUX MiIXO/iB Y JOCATHEHHI MOCTABICHUX IIiJICH.

VY ropuauuHii iTepartypi psi HayKOBIIiB p03pi3Hm0Tr, i HE OTOTOXKHIOIOTh TIOHATTS JEMO-
Kparii 3 pecny6n11<a1—1c1>1<0}0 (bopMO}o HpaBIIIHHH Tak, 30kpema, A.l'aminbToH, JIMemCOH
k. Jlxeit BusBsIIN p13HHHIO Mix IleMOKpaTlCI-O Ta pecny6n11<oro B TOMY, L0 «IIpU I[eMOKpaTll
HapoJ 30MpaeThCs TOKYIH i 3AiCHIOE TIpaBIiHHSI 0COOUCTO, TOMI SIK y pecIyOii 3'i3pKaroTh-
cs i yNpaBNISIOTh KpaiHOK HOTo MPeICTaBHUKHU H yIOBHOBaXKEHI Ha Te 0coOu. JleMoKpaTny-
HE MpaBJIiHHS, OYEBUHO, € HEBEJTMKUM OOMEKEHNM KJIANTHKOM. PecmyOrikaHchbke MOYKe Mpo-
CTATHYTHCS Ha 3HaUHY TEPUTOPito»!0.

OTxe, 3 HaBEJIEHOTO BUILE MOXKHA 3pOOMTH BUCHOBOK, 1110, 32 CYYaCHUM PO3yMiHHSM, pe-
cny0Jika € rapaHTi€ro JeMOKparii, OCKiIbkH pecry0iika B 11 KJIaACHYHOMY pO3yMiHHI HE MOXe
MaTH iHIIOTO MOJITHYHOTO PEKUMY, HiK TeMOKpaTHYHHMA. 3a ToTaliTapu3My peciyOikaHCh-
Ka (popma TIpaBITiHHS BTpayae Ti CBOT O3HAKH, SIKi € XapaKTepHUMH ISl peciyOiku B 11 Kia-
CUYHOMY PO3YMiHHI, i HE MOY€E BBaXXATHCS PeCITyOTiKaHCHKOFO.
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1.0. 34€1]b

Inna Onekcanopiena 3aecuw, 3000y6ay Taspiiico-
K020 HayioHanvHo2o yHigepcumemy im. B.I. Bep-
HAOCbKO20

OCOBJIUBOCTI MPABOBOI PEIVIAMEHTAIIIi 3EMEJILHUX BUITHOCHH
Y KPUMCBKOMY KPAT (KBITEHD 1918 —- KBITEHbD 1919 pp.)

Himenski Bificeka BcTymmm no Kpumy Hampukinoi kBiTHa 1918 p., mo mpusseno ao
naninasg TyT PansHcbkoi Couianmictuunoi Pecny6niku TaBpupa (mani — PCPT). Jlo Bnaau
MPUKALILITY CYTTPOTUBHUKHM KOMYHICTiB, BiIHOBHUJIM CBOIO JisUIbHICTh HEJJABHI OpraHu camOBpsi-
IOyBaHHs. JlesKi 3 HAX Biipa3y * CTaJ¥ IPOTOJIONIYBAaTH CKAaCyBaHH il Ha MiIKOHTPOJIBHIHN iM
TepuTopii HopMaTuBHO-TIpaBoBUX akTiB PPOCP i PCPT, BigHOBIIOBaTH B MpaBax BJIaCHUKIB
KOH(iCKOBaHOT pa/ITHCHKOIO BJIAJIO0 HEPyXoMoro MaitHa. [TioHepoM y 1IbOMY BiJJHOIIEHH| BH-
cTynmia AJNyIMITHHChKa Michka ayma. 8§ TpaBHs 1918 p. BoHa mporojocmia, o Bei
HallioHAII30BaHi paaMu «HEPYXOMOCTI MepexoIsiTh HEraifHO 10 CBOiX 3aKOHHHX BJIACHUKIBY,
AKUM HaJaBaJloCs MPaBO «3asBUTH CYIOBill BIaji B UUBIIBHOMY i KPUMiHAJIBHOMY MOPSAKY»
npo 30UTKH IiJ] Yac MOPyLIeHHs IXHBOTO MpaBa BIACHOCTI B PasTHCHKUI Yac.

[TocraHoBa AmymITHHCHKOI MiCBKOI DyMH, HacaMmepen, Oya CrpsMOBaHa Ha BiIHOBIICH-
HS B MIpaBax MiCIIEBUX 3eMeJIbHUX BJIACHWKIB, Ha TIOBEPHEHHS 1M 3eMelib, KOH(iCKOBaHUX pa-
JTHCBHKOIO Biaioto. OJiHaK BOHA He irHOpyBaJla i iHTepecH THX, XTO MovaB ix 00poOsTH B 1O-
nepeHiil nepion. «Ocobwu, siKi KOPUCTYBAIUCS «TPOMAJCEKUMM TOPOaMU», — TOBOPHIIOCS B
OroJIOLIeHHI AJTyIITUHCHKOT Micbkol gymu Bin 9 TpaBHsa 1918 p., — 3000B'A3aHi 3 nepiioro Ha-
TOJI0I0 BBIlTH B 3TO/y 3 BIIACHUKAMHM 3€MIIi, Ha SIKiif 3HAXOJATHCS 1[I TOPOIH, CTOCOBHO IpaBa
KOPHCTYBaHHS CBOIMH ropomammy». Kpim Toro, BlacHHKaM MaeTKiB, BiIHOBIEHUM y MpaBax
BJIACHOCTI, Y «SIKUX OyJI0 311iiCHEHO 00pOOKY Ha KOIITH pajiny», TOOTO CTBOPEHO PaAroCIH, 3a-
MPOTIOHYBAJIH 3'SIBUTUCS B AJTyIITHHCHKY MICBKY YTIPaBY «JUIsl 3'SCyBaHHSI BapTOCTi 00poOKH,
a piBHO 1 3aBAaHUX KOMiTeTaMHU MaeTKaM 30UTKiB»!.

Cepen MoNITUYHUX CUJI, AKi BiJHOBUIM B KpuMmy AisibHiCTb, Y0 yuMano cynepeyHoc-
Tel, MPOTHPIY MOJITUYHOTO, €KOHOMIYHOTO, COLIabHOTO, HAI[iIOHAJIILHOTO, PENiriiHOTO W
iHmoro xapaktepy. [Ipote, mig marpoHaToM KOMaHIyBaHHS HIMELBKUX BiiCHK BOHH OTOJOCH-
JU TIPO CTBOPEHHS Ha MiBOCTPOBi JEepKaBHOTO YTBOPEHHS, IO iMeHyBayiocs KpuMcbKuM
KpaeM i 0YOIIIOBANIOCS KpaioBUM KoaliliiHuM ypsaoM reHepana C. CynskeBnya. OdinifiHo
PO MOIMIMPEHHs HOTro BN B MEXax MiBOCTPOBA OyJI0 MOBiAOMIIEHO LIUM yPSAOM 25 4epBHS
1918 p. B nexnapaiii «Jlo Hacenenus Kpumy».

B it nporonomryBanacsi IeHOHcallisl Aii Ha TepuTOpii MIBOCTPOBA 3aKOHIB 1 JIEKpPETiB
PP®OCP, a Takox HOpMaTHBHO-TIPAaBOBUX akTiB, BuAanux y PCPT. OronomryBaiocs npo 3a-
raJIbHOKPUMCBKY JeHallioHai3allifo KOH(ICKOBaHOT B paITHCHKUI Yac HEPYXOMOCTi, B TOMY
YHCITi 3eMJTi, i TOBEpHEHHS ii KOJMIITHIM BIaCHUKAM. )IeKnapauiﬂ Bi3Hauana Kpumchbkuii kpait
SIK JIEPIKABHE YTBOPEHHS, IO € OIHUM i3 mpaBoHacTynHuKiB Pocif, Hacamrepes neploﬂy ICHy-
BaHHs B Hil 1Mnep11 VY 3B's3Ky 3 UMM JAekiapyBaniocsi moHoBJIeHHs Ail B Kpumy pocilicbkoi
MPaBOBOI CHCTEMH ¥ 3aKOHOJJABCTBA2.

KpuMcrkuit kpailoBuil ypsa y>KUB 3aX0[iB 10 MOHOBJIEHHS HisUTBHOCTI 36MCBKOTO CaMo-
BpsAIyBaHHA. [IpaBOBOIO OCHOBOIO IIHOTO CTAJIM JJBA HOPMATHBHO-ITPABOBHUX aKTH, BUAAHI TTiJ
yac icHyBaHHsI Pocificekoi pecmyOmiku. OgHuM i3 HEX Oyio 3aTBepkeHe TumMyacoBuM ypsi-
JnoMm y TpaBHi 1917 p. «TuMyacoBe MON0KEHHS MPO 3€MChKi YCTAaHOBH», 110 B MOPIiBHSAHHI 3
nonepeaHiM MepioioM 3HAYHO PO3LIMPHIIO iXHIO KOMIETEeHIi0. A pyruM OyB TpaBHEeBHil 3a-
koH TumyacoBoro ypsimy 1917 p. «I1po BonocHe 3eMCTBOY, IO CKACyBaB BOJIOCHI IIPABIiHHS i
TMOCa/IH BOJIOCHHX CTapIIiH i mepenaB ixHi (1)yHKI_I11 /i TOBHOB2)KEHHS BOJIOCHUM 3€MCTBaMS.

OmHuM i3 HaMBaXXJIMBILIMX HAMPSMKIB y HisutbHOCTI KprMcekoro kpaiioBoro ypsmy Oyio
BiJTHOBJICHHS 3eMeJIbHUX BiTHOCHH, IO CKJIAJIMCS B KPUMCBKOMY CEJli B IOPJITHCHKUIA TIepiof.

© 1.O. 3aeus, 2006
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Baeup 1.0. OcobnmBocTi NpaBoBOi pernamMmeHTauii 3eMenbHUX BiGHOCUH. ..

st 1bOr0 BUKOPHUCTOBYBAJIMCS HOPMAaTUBHO-NIPaBoBi akTu Pocilicbkoi iMnepii moao 3emenb-
HOTO MUTaHHs, AKi micns 25 yepBHs 1918 p. 3HOBY HaOynu ropuauyHoi cunu. HaliBaxnuBsimu-
MU cepesl HuX Oynu «3araibHe NojokeHHs npo censta» 1902 p., iMrieparopchkuil ykas Big 9 iu-
cromazna 1906 p. «[Ipo DOMOBHEHHS NESKUX MOCTAHOB YHHHOTO 3aKOHY B IIHTAHHSIX CEJSHCH-
KOTO 3eMJICBOJIOHIHHS i 3eMIICKOPHCTYBAHHS, «3aKOH IPO 3MiHY i JOTIOBHEHHS IESIKUX MOCTa-
HOB TIPO CEJISTHCBKE 3eMIIeBOSIOAiHH Bin 14 yumas 1910 p., HopMu sSKuX Oyau CpsIMOBaHi Ha
MOCTYTIOBE PyiHYBaHHS CENITHCHKOI TPOMaH it rpoMaJIChkoi BIaCHOCTI Ha 3eMIIIO.

Yxe cr. 12 «3arajpHOro nojoxeHHs npo censH» 1902 p. Hagana KOXKHOMY 4YJIEHOBI
CiJIbChKOT TpOMajv, B ToMy uncii i y Kpumy, mpaBo BumMararu, mo0 3i ckiaay 3eMiIi, oo JTiuu-
Jacs B CYCHiJIbHIM BjacHOCTi, HoMy Oyia BUWAiJieHA Yy TNPHUBATHY BIACHICTH [iJIsSHKA,
BiZlMoOBiHO ¥oro yacTii. OAHaK 31iiCHEHHS 1i€i BUMOTH 00MEXyBaJIOCS THM, 110 3eMTIpoMa-
Jla MOTJIa B IIbOMY BiJIMOBHUTH, SIKIIO BBaXKaja, 110 Take BUJIJICHHsA a00 HeMoxuinBe abo He-
3pyuHe. KpiM Toro, 3eMrpomana mania mpaBo Ha CBiif po3Cyl 3a[JOBOJILHUTH CEJITHWUHA, 110
NparHyB BUJICHHS 3aMiCTh 3eMIli — TPilIMuU?.

VYka3 «I1po HOMOBHEHHS AESKHX MOCTAHOB YHHHOTO 3aKOHY B MMUTAHHSIX CEISTHCHKOTO 3eM-
JIEBOJIOMIHHSA U 3eMJIeKOpHCTYBaHHA» Bia 9 muctonana 1906 p. OyB BaJIMBHI Y TOMY BigHO-
IIeHHI, 1110 3BiJIbHAB HAJIBHI CeNTHChKI 3eMJTi (i B Kpumy) Bij THX 0OMeXeHb, 110 paHile ix
CTOCYBallCs. YKa3 HaJlaB MPaBO KOKHOMY CUIbCBKOMY TOCIIOApPEBi — YJIEHOBi CENSTHCHKOT
rpoMaju, SIKUH BOJIOAIB HAIIIBHOK 3EMIICIO 33 IPOMAJICHKUM MPaBoM, y Oyab-sSKUi Yac 3axa-
JaTy BiJ Hel 3aKpinjieHHs 3a HUM L€l 3emMJli y MpUBaTHy BiacHicTh. Tenep rpoMaaa He Morya
bOMY TIEpeUIKOANTH: BOHA Oysia 3000B's13aHa, HABITh Y pa3i CBOET HE3rOAM 3 UM, 3AIMCHUTH
Takuil BUOUL. 3a UM YKa30M Y KPUMCBKUX CEJTHCHKHIX TPOMajax, y SKuX He Oylo mepeaitis
MpOTSIroM 24-X POKiB, 3aKpillieHa 3a KOKHUM CEJISTHCBKMM JBOPOM HAJiJIbHA 3eMJIs cTaBajia
fioro ocobucroro BiacHicTio. OxHOYAacHO 30epiragocs MpaBo LBOTO JBOPY HA KOPHUCTYBAHHS
IPOMaJICHKOIO BJIACHICTIO — CIHOKOCIB, MTACOBUII] T iHIIUX TPOMAJICHKUX YTiabS.

AJie OCHOBHUM HOPMATHUBHO-IPABOBUM aKTOM, 110 BU3HAUAB XapaKTep 3eMeJIbHUX BiJHO-
cuH y KprMcekoMy kpai, cTaB «3akoH Mpo 3MiHY i JOMOBHEHHS IESKUX IOCTAHOB PO Ce-
JITHChKE 3eMIIEBOJIOAIHHS» Bif 14 depBHs 1910 p. Bin OyB cnpsMoBaHHi Ha IPUMYCOBE py#i-
HYBaHH$ CEJITHCHKOI TpOMaJIy i Ha CTBOPEHHS 3 11 YJEeHIB YMCICHHOTO [Iapy ApiOHUX 3eMellb-
HUX BJIACHUKiB. «I'poManceki i OKpeMi BOJOMIHHS CeNuina, — TOBOPHIIOCs B #oro cT. 1, — B
SAKUX He OyJio 3araJibHUX MepelliliB BiJl 4acy HaiJIeHHS iX 3eMJIet0, BU3HAIOTLCS TAaKUMHU, 110
nepern 10 CnaaKoBoro (AibHUYHOrO abo MmoABipHOTro) BonoAiHHA»®. Kpim Toro, cT. 2 3a-
KOHY BCTAHOBJIIOBasa: BCl HAMUIBHI 3eMJTi, 1110 Oyi1i B Oe31epevHOMY BOJIOIiHHI OKPEMUX TOC-
MoJiapiB, BiTeNep BBAXKAIOTLCS IXHBOK 0COOHMCTOIO BIIACHICTIO.

I'poMazia He MoOINIa MIEPENIKOUTH BIACHOMY PyHHYBaHHIO, IEPETBOPEHHIO TPOMAICHKIX
3eMeNlb Ha TPHUBATHY BJACHICTh okpemux ii uwieHiB. Cr. 22 3akoHy nependadana, M0
3aKpiIJIeHHS 32 KOXKHMM TOCHOZapeM HalilbHOI 3eMJli y MPUBATHY BJIACHICTh, KOJNU MPOTH
LOTO TpOMa/ia 3anepeuye, 3AiHCHIOETbCA B TPUMYCOBOMY MOPAJIKY 36MCbKMM HayaJbHUKOMS.
[TpuHuMnOBE MONIOXKEeHH 3aKoHy Bia 14 uepsusa 1910 p. micTunocs i y #oro ct. 32, o Bu3-
Haywja MpaBo ToCmoAaps MpH 3aKpilUIeHHi 32 HAM y TPHUBaTHY BIACHICTh HATTBHOI 3eMITi
3aMiCcTh OKPEMUX JIISTHOK OJIepKaTh BiMOBITHHUN HAIiI B OMHOMY Micii®.

VY Kpumcekomy Kkpai BimHOBUmacs mist i cT.cT. 4546 3akony Bin 14 wepsus 1910 p., mo
periaMeHTyBalId MepeXill UiMuX CiIbChKUX TPOMajl i CEJHIL 3 FPOMAaJAChKUM ab0 3MilllaHuM
3eMJIEBOJIOIHHSAM JI0 3eMJIEBOJIOJIIHHS Ha BiApYOHMX MiNsHKAX, i cT. 47-55, sKi BcTaHOBIIOBA-
JIU TIOPSIOK FOPUANIHOTO OOPMIIEHHS 3aKpITUICHHS HAUTBLHOT 3eMIli y MPUBATHY BIACHICTb
rocriogapsi!o.

[Ipouec mpoBeneHHs 3eMIeBNOPSAHUX pobiT y KpuMy 3HOBY CTaB periiaMeHTyBaTHCS
HopMamu «[lonoxxeHHS mpo 3emueBnopsmkeHHs» Big 29 tpasusa 1911 p. Lle mocraBuno Ha
MPaBOBY OCHOBY BUJiJIEHHS 3 IOro OMOMOIOI0 3eMJIi LITUM CeNTUILaM Ta BiApyOHUX NiJsTHOK
OKPEMHUM 4JICHAM CE/IAHCHKOI FPOMa/Ii; PO3BEPCTAHHS IPOMAJIChKUX yriap Ha Bl[[py6H1 JinsH-
KH; JIKBiJALiI0 YepPe3sCMyioKks HalIbHUX 3eMelb i IpiOHUX BOJIOiHB; po3n0;[1n YTi/Ib, IO Te-
pe6yBaJn/I B 3arajibHOMY KOPUCTYBaHHI; TaKOX YHOPSIOKYBaHHS CKIaIaHHS ¥ 3aTBepIKECHHS
MPOEKTIB 3eMJICBIOPSIIKEHHS 1 Oe3mocepeIHbo 3IiHCHEHHS BiIMEe)XXyBaHHS 3eMelb 1.

Ha mincragi «IlonoxenHs npo 3emieBnopskeH sy Bia 29 tpaBus 1911 p. Ha miBocTpoBi
BiTHOBMJIM CBOIO AisUTbHICTH 3eMJIEBNOPSAIHI KoMicii. BoHu Manu mpaBo camocTiliHOTO 3a]10-
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BOJIEHHSI KJIOMOTaHb MPO 3eMJIEBMOPSIXKEHHS ¥ OCTaTOYHOTO, B TIOPSIKY CYIOBOTO O3S,
pillieHHS BUHUKJIMX MPH LbOMY cymnepeuok!2. 3eMieBnopsagHi Komicii kepyBaiuch y CBOTH
JUSITBHOCTI 1 3ak0HOM Bifg 5 wepBHs 1912 p., 1m0 Bu3Ha4aB ixHIO poJib ipu Bugadi CensHCh-
KM TI03eMeNTbHIM OaHKOM CeJIsTHaM MO3WYOK IiJ 3aCTaBy IXHIX 3eMellb, @ TAKOXK Y CHPHUSIHHI
0aHKOBi B JIiKBijalii Horo 3emMelnb i nmepegaHux HWOMY YIiBHUX, Y TIOCEPEIHUITBI OaHKOBi B
pasi mpuabaHHs CeNTHCHKUX 3eMelb. BukopucToByBanu BoHH it 3axoH Bix 16 yepHs 1912 p.,
IO PeriaMeHTYBaB YMOBU HAJaHHS 3€MJIEBIOPSIAHUMH KOMICisIMM TPOLIOBOI JAOMOMOTH Ce-
JSTHCHKOMY HacelleHHI0, sike 00aIlTOBYBaOCS Ha HOBUX 3eMJISIX Ha MPUBATHUX IOCMOAApCh-
KHX 3acagax!3.

Jo cxnamy mkepes MPaBOBOTO PETYNIOBAHHS 3eMENbHUX BimHOCHH Yy KpuMchkoMy kpal
BBIMIIUTK ¥ pi3HI JOPEBOMIOLIMHOTO MOXO/KeHHS MiI3aKOHHI aKTH, B ToMy 4ncii «Haka3 3em-
JeBIOPSAHUM KoMicissm» Bing 19 uepBus 1911 p. ta «lHCTpyKUis i BUPOOHHILITBA 3€M-
aeMipHuX poOiT» Bix 6 uepBHst 1913 p. 3HOBY cTany BUKOPHCTOBYBATHCS BU3HAYECHI HUMH IS
TaBpilicbKoi ryOepHil MeXOBi perioHanbHi po3MipH 3aKpiMIeHHs 32 OKPEMUMH TOCTIOAAPSIMHU
HAIIUTBHUX 3eMellb y IXHIO TPUBATHY BIACHICTh: y [lepekoncbkoMy, €BHaropifickkoMmy Ta B
ctenoBiii yacTuHi ®eomociiickkoro Ta CiM(pepononbChbKOro MoBiTiB BOHK HE MOIJIH NepeBU-
nryBatu 35 necsTuH, a B ripebkiii yactuHi CiMmdepomnonbsebkoro it deonociiicbkoro nosiTis, a
TakoX y SAnTuHChKOMY MOBiTi — 17 gecarun'4.

ITonosnenns y Kpumcbkomy kpai :opuandHoi Ail JOPEBOIIOLIHHIX HOPMATHBHO-IIPABO-
BUX aKTiB 1110JJ0 3¢MEJIbHOTO IIUTaHHS MPUBEJIO B OCHOBHOMY 0 BiJIHOBJIEHHS paHille ycTae-
HOI TYT CUCTEMU 3eMEIbHUX BiJTHOCHH, 3eMeJIbHOI BIACHOCTI 1 3¢MJICKOPUCTYBaHHS, JIiKBiI0-
BaHUX Mia yac icHyBaHHs PCPT. Byno BimHOBIeHe mpaBo 3eMeNbHOT BIACHOCTI, B TOMY YHCITi
i MoMiIUIIbKe IPUBATHOBJIACHE, 1110 ckianaino 888536 mecarun!ls. 3HoBy 3'sBunucs Ha [1bK
YAIIBHI 3eMJTi, mioma skux cranoBmna 1073 mecarun!. Lle Oynm 3emii, mpuOyTKH 3 SKHX
i1 Ha yTpUMaHHA 4JeHiB iMnepaTopchkoi poaunu. IlpaBoBuii craryc ix BU3Ha4aBcs «YcTa-
HOBOIO PO IMIIEPaTOPChKy poaAuHY» Bif 5 kBiTHs 1797 p. 3HOBY 3'siBunKcS i kabiHETChKi (Ma-
JareBi) 3emJi, mo OyJau B 0COOMCTIH BIACHOCTI iMmeparopa, iMrneparpuili Ta iXHix AiTei.

Y noBHOMY 00cs3i Oyna BiTHOBIIEHA CeNTHChKA NMPUBATHA 3eMeJIbHA BIIACHICTH, IO CKJIa-
nana 524189 necsatun!’. Bona C(bopMyBanaCﬂ TYT pi3HUMH HuIsXaMu. OHUM i3 i1 pi3HOBHIIB
OyJa 3aBHa 3aBeJIeHa 3eMeJibHA BJIACHICTh MiCIIEBOTO TaTAPCHKOTO HACETICHHS. IlpaBna, 3Hau-
Ha YacTWHA HOro He MOTIJIa JOKYMEHTAIBHO MiATBEPANTH CBOE TIPABO BIACHOCTI Ha Ti 200 iHIIi
3eMenbHi aingHku. [Ipote, mpaBo ii B LIbOMY BiJHOLLIEHHI, SIK HaM 37a€ThCs, Oyno Oe3nepeuy-
HHM, OCKUIBKH BOHO IOPHIMYHO 3aKPIIUTIOBANIOCS B PE3yJbTaTi JaBHUHU KopucTyBaHHs. Lleit
crnocib mpuabdaHHs BIAacHOCTI OyB mependavyeHuii 3akoHoaaBcTBOM Pociiichkol iMmepil: B HbO-
MY BCTaHOBITFOBAJIOCS, [0 OJHUM i3 JIeTaJIbHUX CIOco0iB MpUI0aHHS BIACHOCTI € Ge3nepeps-
He, CIIOKiliHe 1 6e3nepedHe BOJIOAIHHS HEIo MPOTAroM He MeHIN sk 10 pokis!s.

Hespaxxaroun Ha ctapanus [1.0. CtonumniHa i Horo mociioBHUKIB CENIHChKA TPOMaIChKa
3eMelibHa BJIaCHICTh He OyJia 0cTaTouHo 3pyiHoBaHa. CensiHu, B ToMy uncii i y Kpumy, onep-
JKaJIv Ha Hel IpaBo, KOJIM Tepeiuiv Ha ii BUKYTI. 3,[[iI710HIOB2U'[OC$I 1Ie Ha MiICTaBi iMIepaTopch-
koro yka3y 1881 p. «Ilpo BUKym HamiiiB celsHAMH, SIKi I 3aTUIIANACI B 3000B'I3aIbHUX
BiTHOCHHAX i3 TIoMilnnkaMu»!9. 3arasipHa ii miomia B Kpumy csarana 400329 necsitun20,

Cy0'eKTOM IpOMaJIChKOT BIIACHOCTI Ha 3eMJII0 OyB HE OKpEeMHUi CeNTHChbKUIA Bip, a Bes ce-
JsTHCbKa rpoMaja. BoHa Mana o3HaKku HOPUAMYHOT 0COOM: CBOIO 3eMellbHY BJIACHICT, CBiii Op-
raH ynpaBJiHHs, MPaBO BUCTYNATH B Cy/i, MpUAMATH pillIeHHs MPO MPUMHHEHHS CBOTO iCHY-
BaHHs. [IpaBo rpoMajcbKOi BITACHOCTI HA 3eMITIO AJIsI ceJIsiH Oyiio oOMeskeHnM. BoHo MmicTrino
B c00i JIMIIIe iXHE TPaBO HA CIIOKOHBiIYHE BOJIOAIHHS CaIuOHOIO 3eMIIEI0, IPaBO HA BUIAC Xy-
JI00M Ha TPOMA/ICEKOMY TTACOBHILIi, & TAKOX MPABO HA BUKOPHUCTAHHS KOHKPETHOT YaCTHHU I'PO-
MaJIChKOT 3emuti. Miciie ii po3TalryBaHHSs BU3HAYAIOCS CaMOIO TPOMAIOI0 TIPH PO3BEPCTAHHI i
IpH Hepesinax, ki Hanexaso MIPOBOAUTH He piame sk pa3 Ha 12 pokis. IIpaBo rpomancekol
BJIACHOCTI JijIs1 celisiH Oyno oOMexeHe i y TOMy TUIaHi, [0 BOHO HE mepea0adano MOXKIUBOCTI
1l BUKOPUCTAHHS HE YieHaMu rpomaan2!.

[Touanocs BiTHOBIEHHS B MpaBax 3eMeJbHOT BIACHOCTI i iHO3eMHHUX KOJIOHICTIB, sSIKi 00-
JAIITyBaJKCsS Ha MBOCTPOBi micist 3axoruieHHss Kpumy Pocilickkoro iMmepieto. Haituucnen-
HOIO 1X Tpynoro Oynu Buxifani 3 Himewunnu. Tpusanuii uac mpaBoBHii cTaTyc 3eMeNbHOT BiIac-
HOCTi HIMEIIbKOTO HACEJICHHsI BU3HAYaBCsl iMIIepaTopCchbKuM yka3oM Bif 19 Oepesns 1764 p. ¥
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Baeup 1.0. OcobnmBocTi NpaBoBOi pernamMmeHTauii 3eMenbHUX BiGHOCUH. ..

XIX — Ha nouatky XX cT. HiMeLbKi KOJIOHICTH HabaraTo 30iMbIIMIN TUIOLLY MOJAPOBAHOI IM
3a UM YKa30M 3eMelIbHOI BIaCHOCTI LIJISIXOM MPUAOAHHS HOBHUX 3eMENbHUX JIISTHOK Y Pi3HUX
ixHix BiacHUKIB. lle Oyno BiacTuBe I iHIIMM €THIYHUM CHUJIBHOTaAM 1HO36MHHX KOJIOHICTIB,
sKi ocenmmncs B KpuMy, 30kpeMa ecTOHIIM, yexam, OoNrapamu, JIATHIIaM. YChOTO 0 KiHIIA
XIX B. 3eMeNibHA BIIACHICTh iHO3eMHUX KOJIOHICTIB y TaBpiiichkiit rybepHii cknamnana 921648
necsaThH22, Y neknapailii KpaiioBoro ypsaay Big 25 yepBHst 1918 p. Oyno orosyoiieHo mpo mo-
BEPHEHHS HIMEIIbKUM KOJIOHICTaM yCiX 3eMelb, sIKi paHillle JiYuaucs B iXHill BTaCHOCTI i IKMX
BOHM Oynu no30asieHi [leTepOyprom micis mo4arky nepiuoi cBiTOBOi BiltHKZ3.

_ Y KpumcekoMy kpai Oy JlerajizoBaHuil TakoX iHCTUTYT J€pP/KAaBHUX (Ka3€HHHX) 3€MEJIb.
Horo 3acHoBaHO micns BKIrOueHHS Kpumcbkoro xaHcTBa Ao ckiany Pocifickkoi immepii. Lli
3eMJIi 3HOBY B TPAaBOBOMY BiJHOIIEHHI CTalM PO3AUIATHCS HA TpH Karteropii: 1) nmepkaBHi
3eMJTi, IOKJIMKaHi AaBaTu CKapOHUI rpomoBuil mpuOyTOK; 2) AepkaBHI 3eMENbHI HiISTHKH,
Npu3Ha4YeHi A7 3aJ0BOJICHHS AepKaBHUX MoTped (OymiBHULITBO (opTelnb, MPUCYTCTBEHHUX
Miclb i T.iH.); 3) AeprkaBHi 3eMeJIbHi TEPUTOPii, 1110 3HAXOAUIIHUCA B 3arallbHOMY KOPUCTYBaHHi
(moporu, MopchKi Oeperu i T.11.). 3arajibHa Ijoia 3eMenb nepinoi kareropii B Kpumy cknana-
na 94415, a npyroi — 6nusbko 600000 necATHH.

Ha miBocTpoBi 3HOBY OTprMasia MpaBoBUii cTaTyc 0cOOMMBa (JOpMa BIACHOCTI Ha 3eMJTHO,
NpaBo Ha AKY 31ilCHIOBAIN JIyXOBHi OpraHisauii XpUCTUAHCHKOrO i MyCy/IbMaHCBKOTO Bipoc-
noBifgaHHs. IXHs 3araneHa miomia ckiagana 125372 necsatun?s. 3emili XpUCTUSIHCBKUX TyXOB-
HUX Opradizauiii 3a ixHiM (YHKUiOHAJIBHUM MPHU3HAYEHHSM i y MPaBOBOMY BiJHOLIEHHI
po3ausincs Ha ABa pisHoBUAU. OJIHI 3 HUX BUKOPUCTOBYBAIUCS ISl OfepKaHHS MPUOYTKIB
Ha CBOE YTPHMAaHHS, iHII X TMpHU3HAYamucA I Oe3MOCepeIHBOrO 3aI0BOJICHHS MOTped
penirifiHoro xapakrepy (3eMJi miJ XpamaMu, [BHHTapsMK). [IpaBo 1epKOBHOT BIACHOCTI Ha
JOpYTHH Pi3HOBH[ 3eMeJb y 3B'SI3KY 3 X 0COOMMBUM MPU3HAYEHHIM Majo 0OMEXeHHS y ciepi
BUKOPHUCTAHHS i PO3MOPSIKEHHS.

3eMenbHa BIACHICTh MYyCYJIbMaHChKUX JyXOBHHX OpraHi3aiiii miBoCTpOBa Maja TaKoX
JIBa Pi3HOBUIM — JYXOBHi i MpuBaTHi Baky(u. [XHill NpaBoOBHi cTaTyc BU3HAYABCSA IIapiaTOM
i OyB 3aKpilJIeHHH POCIHCHKUMU 3aKOHOIABYMMU aKTaMH Bif 22 6epesns 1829 p. i Big 5 nun-
Hs 1874 p. Jlo myxoBHHX Baky(]iB BXOIWIIM 3€MJIi, PABO BJIACHOCTI Ha SKi HAJIE)KATIO OKPEMHUM
MedeTsiM, Meapece abo iHIIMM icTaMCBKUM peliriiHuM yctanoBaM. KpuMcekuit KpaioBuit
ypAI BiTHOBHB MpaBo TaBpiliChKOro MyCyabMaHCHKOTO Iy XOBHOTO TIPABJIiHHS Ha BUKOPUCTAaH-
HS TyXOBHUX Baqu:)iB Bono Oyno ckacoBaHe TUM4acOBUM ypsiioM, SIKMH creLiajbHOK IMO-
CTaHOBOIO NEPEIaB iX y PO3MOPSPKEHHS BChOTO TAaTapChKOro Haposy. BinHoBrimm konuiHii
TpaBoBHi cTaryc i npusarHi BakyQu. Lle Oymn semui, nepefani OKpeMIMH TaTapCKHMH po-
IMHAMH JJIs1 TyXOBHOTO 3aXHUCTY iX 32 YMOBH 1X HEBiIUyXEHHS ITi/I 3aCTyTHUIITBO KOHKPETHOI
MY CYJIbMaHChKOT )1yx013H01 yCTaHOBHU. 3a IIMMHU TaTapChKUMM POIMHAMH 30epirayocs mpaso
MOXUTTEBOTO BOJIOAIHHA U KOPHCTYBaHHs BaKy(baMI/I

Binnoenenus B Kpumcbkomy kpai HOpUIMYHOI YUHHOCTI JOPEBOJIIOLIMHOTO 3eMeTbHOro
3aKOHOAABCTBA MOBEPHYJIO i MPaBO BIACHOCTI HA 3€MITF0 MiCBKUX Tpoma. 3arajbHa IUIOMa
TaKuX 3eMellb cKianana 64394 mec2¢. [7, apk. 11]. 3emii nporo pospsaay Oynu abo JkepenaMmu
JIOXOJTy MiCbKHMX TpoMaj ab0o BHUKOPHCTOBYBAJIUCS HUMH ISl (iHAHCYBaHHS MiCBKOTO YII-
paBIiHHSA i 32I0BOJICHHS CyCIHIJIBHUX MOTpPed. Byno moBepHyTO mpaBo 3eMeNbHOT BIACHOCTI i
Pi3HUX YCTaHOB, 110 MaJIM CTaTyC IOPUANYHOI 0COOM — HaBUANBHUM 3aKJiajaMm, JiKapHaM i iH.
11 3arajipHa nioma ckiaanaina 37416 gec?’.

YwuaauM y KpuMmcbkoMy Kpai cTaio i cepBiTyTHE 3eMeNbHE IIPaBoO B MEKaX, BU3HAYCHIX
3aKOHOMABCTBOM Pocilichkoi immepii. BoHo mojsirano y 3000B's13aHHi, 10 HaKJIaaanocs Ha
BJIaCHHWKA a00 KOPUCTyBaya MEeBHOT 3eMeNTbHOT AUITHKY Ha KOPHCTh BJIACHUKA a00 iHIIOTO KO-
puctyBaya. Lle 3000B'3aHHS MOJIATAIO B TOMY, IO BJIACHUK a00 KOPUCTYBa4 KOHKPETHOI 3e-
MEJIbHOT JITHKY He MaB MpaBa MepeliKko/pkaTh MEBHUM JIisiM Ha iHIIiN AisSHII a00, HABMAaKH,
OpaB Ha ceOe 3000B'13aHH HE BUMHIOBATH Ha CBOIM AIISHLI MEBHUX i, 10 MOpyLUIyBaiu O
iHTepecH BiIacHMKa a00 KOpPUCTyBaya iHIIOI 3eMenbHOI aiisHku. CepBiTyTHe TpaBo Oyio
MO3B'A3aHO JIMIIEe 3 KOHKPETHOIO 3eMeNIbHO0 MIISHKOI i 30epirano cBow Air0 i mpu 3MiHi
BJIaCHUMKA 200 KOPHCTYBa4a 3eMeJbHOI JiISHKH2S,

CepBiTyTn B KpriMy 3HOBY CTalli pO3AUIATHCS HA MO3UTHUBHI i HeraTuBHi. [lepmi gaBamu
BIIACHUKOBI a00 KOPUCTYBaYeBi KOHKPETHOI 3eMEeJbHOI AUISTHKY MPAaBO OTPUMAHHS 3 Hel iHIIO1
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neBHoi kopucTi. Jpyri HagaBanu oMy mpaBo 3a00POHU rocnoAapro ado KOPUCTOBavy iHIION
JiNSHKY BUMHIOBATH MeBHi Jii. Cepen 3eMeNbHUX CEepBITYTiB HA MiBOCTPOBi HaibinblIe Oyau
MOIIUPEH] IOPOXKHIM 1 BOAHUIN, a TAKOXK MPABO BHIIACY xXyno0u. Z[opomHiﬁ cepBiTyT HajaBaB
rOCTIONapI0 KOHKPETHOI 3eMETBbHOT TiITHKH npaso BUIBHOTO TPOXOAY, MPOi3ly i MPOroHy Xy-
no6m 4epes HeHaNIeIKHY iiomy mnﬂHKy Craunu 3'SIBISTHCS 1 HOBI 3eMeNbHI CEPBITYTH IIPH PO3-
BEPCTIi i Nepepo3Mnoisii rpoOMaIChbKOT 3eMJTi, KOJIM BUIIJISUTUCS AUISHKY, JJIsl BEIEHHSI TOCTIO-
JIApCTBa, Ha sIKi He JicTaBalio TUX a0 iHIIMX YTifb.

[TpaBoBe peryntoBaHHs 3eMeNbHUX BiJHOCHMH y KpuMcbkoMy Kpal Topkanocs i BU3Ha4eH-
HsI IPABOBOTO CTATYCy 3€MENbHUX TUIOL, 3alHITHX JTicoM. BiH 3HOBY CTaB periaMeHTyBaTHCS
«ITonoxxeHHSAM PO 3ao0MIaXKEeHHs JTiciB» Bif 4 kBiTHA 1888 p. Tenep yick 3HOBY po3aiNsaucs
Ha 3aXMCHi i He3aXMCHI, 10 MaJIM PO3XOJIKEHHS y CBOEMY MPABOBOMY TOJNOKeHHi2%. Jlo mep-
IIOTO HAJISKANH Ti JIiCH, 1[0 OXOPOHSUIM TPYHTH BiJl HAHECEHHS ITiCKY, 3aXHUIIaIn Oeperu Boa-
HHUX JOKEpeJl, MOPCHKOTO y30epexks, MEepeIiKomKaad pyHHyBaHHIO TipChKUX CXHJIB. IXHi
BJIACHUKMA HE Malld TpaBa LUISIXOM BUPYOKM JepeB i darapHUKiB MEpeTBOPIOBATH iX Ha
CiTbChKOTOCTIONAPCHKI yriaaa. Ha BigMiHy Bil HUX BIIACHUKM HE3aXWUCHUX JIICIB Majlu JEsKi
MOBHOBKEHHS IIONO iX BHKOPUCTAHHS IJIsI BEICHHS CLIBCBKOTOCIOAApPCHKOTO BUPOO-
HuLTBa3 .

[ToBepHeHHS Aii JTOPEBOMIOLIHHOTO 3€MEJIbHOTO 3aKOHOJABCTBA FOPUIUYHO BiJHOBWIIO
YHCJICHHY KaTeropito 6e33eMeNbHUX CeNTHChKUX ABOPiB. 3a nepenucom 1917 p. BoHu cknaga-
1 40% ycix censgHChbKUX rocrnogapctB. Y 493 cinbebkux noceneHHax (3 1336) npoxusaiio
TiTbKK Oe33eMenbHe HacesieHHs, y 309 BoHo nepeBaxano. Jlumie B 402 nocesieHHsX OibIIicTh
CEJITHCHKHX JIBOPIB MaJia B Tilt a00 iHIIii Mipi 3eMenbHY BIacHICTh3!. BigcyTHicTh 3eMenbHOT
BJIACHOCTi y celisiH OyJia XapaKTepHOI HacamIiepe]l JJisi CTeNOBOi YacTHHM MiBOCTpoBa. TyT
ime B 1907 p. y Ilepexoncekomy moBiTi 6e33emenbHi ckiananu 61%, a B €BnaropiicbkoMy —
72%32. IloBHa BiACYTHICTh 3€MEJIBbHOI BIACHOCTI Maiie B MOJOBUHU KPUMCHKOTO CiTBCHKOTO
HaceJICHHs MPpU3Beia 0 Jierani3allii HalMUITBa, JikBiaais skoro Oyna nexinaposana B PCPT.
Po6oToto, 1MoB'3aHO0 3 HAIMOM Yy ClJIBCHKOTOCTIONAPCHKOMY BUPOOHHUIITBI, Oysi0 3alHATO 110
30% ciTbCEKOTO HACENEeHHS3.

3HOBY 3HAWIUIO INeriTUMHUK Xapakrep 3abopoHeHe «OCHOBHHM 3aKOHOM IIpO
corujasizariiro 3emii» il OpeHIHe BUKOPUCTAHHS, ajle, BUAHO, He B TaKii Mipi, sk y 1917 p., ko-
JIU ceJIsiHU opeHayBaiu 266499 nec. MPUBATHOBIACHUIILKUX 3EMeb! 67% 13 HUX Ha yMOBax
BHECEHHS OPEHAM HaTyporo (CKOMIIUKHK i AeCATUHIUMKH), a 33% — 3a rpomoBy miary. Kpim
TOrO, TaTapchbka OiTHOTA OpPEeHIyBajla Ha yMOBax cKomimuHM Oinbir sk 80000 aec. BakyhHOT
3eMITi34.

Binnosnene B KpuMy npaBo BIacHOCTI Ha 3eMJIIO MiCTHIIO B co0i MpaBo Ha 11 BOJIOAiHHS,
BUKOPHUCTaHHS 1 po3nopskeHHs. OnHaK, MpaKTUYHE 3/1ilCHEHHs TpaBa BIACHUKIB Ha BUKO-
PHUCTaHHS Ta PO3MOPSAHKEHHS iIXHBOK 3eMEJIbHOIO BIACHICTIO, K MOKa3y€e BUBYEHHS JKepel,
3yCTpisio 3Ha4HI TpyaHoIli. JJoka3oM € Toit (axT, 1110 1e TpaBO HEPIAKO OCKapKyBanocs. 30K-
pema, xwuteni cin Yynbrin i ['ynaniBka J[>kaHKOMCHKOTO MOBITY HE JTO3BOJIUIIN BiJIHOBICHOMY
B IpaBax MOMIIIMKOBI 3i0paTu Bpoxkail i3 3acisHUX HUMU Horo 3eMenb3S. HeBumaakoBo kpaii-
OBa pajJia MiHiCTpiB OyJia 3MyIlIeHa CeliabHO 3acayXaTd JOMOBiAb MiHICTpa 3eMyIepoOCTBa
PO BpEryJIFOBaHHA BiJHOCWH MiX 3eMJICBIaCHUKaMU i 0cobaMu Ta yCTaHOBaMH, siKi 3poOu-
JIY HAaBECHi 3a0pU 1 MOCIBY Ha 4yXuX 3eMiisix. [licis oGroBopeHHs 0MOBiAi yps MiATBEpANB
BiJTHOBJICHHS B MOBHOMY OOCS3i MpaB 3eMeNbHHUX BJIACHUKIB3®. Ane i miclisd UbOro mpolec
BiZJHOBJICHHSI MPaB 3¢MEJbHUX BIACHUKIB MPOXOAUB HEMPOCTO Yepe3 MPOTHIII0 THX, XTO IMO-
4yaB 00poOKy 3eMelb y momnepeaHiit nepion. ToMy BIagHUM CTPYKTypaM Kparo iHOMi JOBOIH-
JI0Ccsl BUKOPUCTOBYBATH 30pOifHy CHITY IJIs BiTHOBJICHHS B TIpaBax 3¢MeJbHUX BIACHUKIBY. A
26 gepsHs 1918 p. «Bicti BYLIBK» nomictunu indopmaniro npo te, mo B Kpumy BigHOBIEHI
B MpaBax 3eMJIEBIIACHUKH «JIOMaratoThCsl PO3CUJIAHHSA B IXHI MA€TKHU 3aroHIiB JUIs JIoKaizawii
MOXUIMBUX arpapHux OesnaniB. [IpoJoBKyIOTECS apelTH B celaxX eJeMEHTIB, 10 HelaBHO
OpaJii y9acTh y 3aXOIUICHHI MAETKiB»38.

VYpspa C. CynbkeBuua kepyBaB KpuMcbkuM Kpaem 1o cepeavnan nuctonana 1918 p. 15 nu-
cTomana BiH miamucaB nokyMmeHT «[Ipo mepemanus Bnaam ypsgom CynbkeBnua ypsmosi C.
Kpumy». «Ypsin, MHOIO OYOIIOBaHUI, — TOBOPHIIOCS B HBOMY, — TIepe/iaB YIPABIiHHHS KPAEM
YPAA0Bi, 040NIIOBAaHOMY royioBoro TaBpiiicbkux rybepHcbkux 300pis C. Kpumom»39. Leit ypsin
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Baeup 1.0. OcobnmBocTi NpaBoBOi pernamMmeHTauii 3eMenbHUX BiGHOCUH. ..

OyB OiNIbII AEMOKpPAaTUYHUM 3a CBOIM CKJIQJIOM, MPOTE, MPOJAOBKYBAB MONITHKY MOBEPHEHHS
3eMJi 11 KonuinHiM BiiacHukaM. OHaK BiH oQililiHO BU3HAB HEOOXiHICTh 3MiHU 3eMETbHUX
BiIHOCHH y KpuMCbKOMY centi. «Jlyske Gararo TyT 0e33eMebHUX | MaJI03eMeNbHUX CENSH, —
MiAKPECIIOBAaB y CBOEMY BUCTYyMi B ciuHi 1919 p. Ha ycTaHOBYMX 360pax Kpumcekoro ce-
JSTHCBKOTO coro3y Horo wieH B.Jl. XKupoB, — siki He MalOTh MOXKJIMBOCTI HaBiTh KOPHCTYBATH-
Csl OPEHIION0 3eMITIn40.

B uinomy x ypan C. Kpuma camoycyHyBcs Bii HOpMaTHBHO-TIPABOBOTO PETYIIOBAHHS 3€-
MeJbHUX BiTHOCUH Ha MiBOCTpPOBi. Buctynatouu B moromy 1919 p. Ha kpalioBoMy 3eMChKO-
MicbkoMy 3311, C. Kpum 3adBuB, 1110 Horo ypsaa oOMexye CBOIO AisNIbHICTb Y 3eMelbHil chepi
TiTBKA 300pOM CTATUCTHYHHX BiOMOCTEW, pETyTIOBaHHAM OPEHIHUX BiTHOCHH i Op-
rasizani€ero riipoTexHi4YHuX poOiT. «Paga MiHiCcTpiB, — TOBOPUB BiH, — OOTOBOPHBIIIH MUTAHHS
npo arpapHy pedhopmy B Kpumy, niiinuia BACHOBKY, 10 TOPKATHCS LILOTO MUTAHHS ChOTOMIHI —
nepe4acHo, OCKiIbKY BOHO Ma€ BUPILIyBaTHUCS B 3arallbHOPOCIHCHKOMY MaciITa0in?4!.

[TpaBoTBOpua AisnbHicTh ypsiny C. Kpuma y cdepi peryntoBaHHS 3eMelbHUX BiJHOCHUH
oOMexuiacsa Tinbku NPUHHATTAM HUM 30 ciuns 1919 p. nocranoBu «IIpo BHECEHHS 3MiH Y
pociiicbkuii 3akoH «I1po po3mexxyBaHHs 3eMenby» Bix 2 rpymHsa 1916 p.» [Ipu npoMy Oyna cka-
coBaHa Jiisg V po3liny i BHeceHi BuIpaBiieHHS y 18 crareii nporo 3akony. Ct. 2 fioro temnep
MiCTHJIa HOPMY, SiIKa BHU3HAUMJIA TMOPSJIOK PO3MIALY CKapr, IO HAIXOOWIIM Bia CensiH i op-
ratizaiiii Ha pilleHHs pajgu y cIIpaBaX pPO3MEXyBaHHS 3eMeJb NMPU KpaioBOMY yHpaBIliHHI.
[TpaBo BMHECEHHS OCTATOUHOTO PillIeHHs 1100 HUX OyJI0 HaJaHO BULIOMY KpaiioBOMY CYNOBI.
Cr. 15 3akony «IIpo po3mexxyBaHHs 3eMelb» ITOKJIaala BiIOBiaTbHICTD 3a IXHE IPOBEICH-
HS Ha BOJIOCHI MpaBJiHHS a00 Ha moineiichki opranu. KpalioBuii ypsin HaaaB mi GyHKIIT op-
raHaM MiclieBoi aMiHiCTpaTHBHOT Biaau. A cT. 28 3akoHy OyJia JOMOBHEHA TAKUM TMOJIO0KEH-
HsM: «Y BUNAJIKY BiZICyTHOCTI BIaCHHMKA a00 HOTo MOBipHUKA MPU BUKOHAHHI POOIT i3 po3me-
JKyBaHHS 3 HETTOBKHOI MPUYHMHH, 3eMJIEMIp CKJIaJIa€ MPOTOKOJ i BCTAHOBJIIOE TUMUYACOBE PO3-
MEXXyBaHHA 32 MOKAa3HUKAaMH MPUCYTHBOI CTOPOHU»N42.

3aKOHOMiPHUM € BHCHOBOK IO T€, IO PETYJIIOBAHHS 3eMeNbHIX MEPETBOPEeHb y KpuMch-
KOMY Kpai 30ifiCHIOBAIOCS B OCHOBHOMY ITPaBOBUMH 3aco0aMu i OyIo CTIpsMOBaHE Ha BiHOB-
JIEHHSI CHCTEMH 3eMeJIbHUX BiJIHOCHH, IO Misina 1o ciunsa 1918 p. Jlns nporo Oyna BigHOBIE-
Ha IOpUJIMYHA [lii HOPMATUBHO-TIPABOBUX aKTiB, 110 PErJIaMEHTYBaJM 3€MeJIbHE MUTAHHA Y
Pociiicbkiit iMmnepii. BnacHa  npaBoTBOpUiCTh KpalioBOTO ypsiy B 3eMelbHil cdepi Oyna He-
3HaYHO. B pe3ynbrari J0peBoIIONiiiHI 3eMebHI BiJHOCUHY HA MIBOCTPOBI OyJii B OCHOBHO-
MY BiJIHOBJICHI.

1 Bopr6a 3a coBerckyto Bnacts B Kpeimy. — T. 2. — Cumdeponons, 1961. — C. 43-44.

2 Peovxina O.M. Kpumcbkuii kpaitosuii ypsn renepan-neiitenanta C. CysbkeBrda (4€pBeHb — JIMCTONAJL
1918 p.): icTopuko-paBoBe NOCTIKEHHS: ABTOped. IHC.... KaHI. opua. Hayk / HauionanbHa akanemis
BHyTpimHix crpas. — K., 2003. — C. 12.

3 Hcaes H.A. Victopus rocynapctsa 1 npasa Poccun: TTonublii Kype nekuuid. — M., 1994, — C. 264.

4 3emneycmpoiicmeo: COOPHUK 3aKOHOB U pacriopsukenuit. — [erporpan, 1914. — C. 291.

5 Xpecromaris 3 ictopii nepasu i npasa Ykpainu. — T.1/3a pex. B.JI. lonuapenka. — K., 1997. — C. 312-
313.

6 O06peHHBIIi ToCy1apCTBEHHBIM cOBETOM H JlyMoro 3akoH 14 urons 1910 r. 06 u3MEHEHHM U JIOTIONHE-
HUM HEKOTOPBIX MOCTAaHOBIIEHHH 0 KpecThsiHCKOM 3emuesnaneHnu / Coct. U.M. Tytpromos. — CI16., 1911. —
C. 1.

7 Tam camo. — C. 5.

8 Tam camo. — C. 77.

9 Tam camo. — C. 89.

10 Tam camo. — C. 149, 152-156.

11 3emneycmpoiicmeo: C60pHUK 3aKOHOB M pacniopsbkenuid. — [letporpan, 1914. — C. 1.

12 Tam camo. — C. 11.

13 Tam camo. — C. 2-5.

14 Tam camo. — C. 319.

15 JlepsxaBnuii apxie npu Pani minictpis APK, ¢. 460, on.1, cnp. 1315. — Apk. 11.

16 Tam camo.

17 Tam camo.
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Teopis Ta icTopis gepxaBum i npaBa. ®inocodisa npasa

18 Kacco JI. Pycckoe nosemenbHoe 1paso. — b/m, 1905, — C. 127.

19 Xpecromaris 3 ictopii mepsxasu i npasa Ykpainu. — T. 1 / 3a pex. B.Jl. lonuapenka. — K., 1997. —
C. 234-266.

20 Nepxasuuii apxis npu Pazi minictpis APK, ¢. 460, on.1, cnp. 1315. — Apk. 11.

21 Kacco JI. Bxazana npaug. — C. 187.

22 Benuywvin A.A. Hemupl B Poccun. — Cni6., 1893. — C. 44, 138.

23 Jlanmes FO. KpaeBoe NpaBUTENLCTBO U KphIMCKHE HeMLbl // TaBpuueckue BeaomocTd. — 1993, —
Ne 26. — 2 utons.

24 Jlepasuuii apxis npu Paxi minicrpie APK, ¢. 460, on.1, cnp. 1315. — Apk. 11.

25 Tam camo.

26 Tam camo.

27 Tam camo.

28 Kacco JI. Bxazana npaus. — C. 202..

29 Tam camo.

30 Tam camo.

31 Benencon M. E. Dxonomuueckue ouepku Kpeima. — Cumdeponons, 1924. — C. 14-16.

32 Ouepx nozemenbHbIX OTHOIIEHHUH B TaBpuueckoii ry6epuuu. — Cumdeponons, 1907. — C. 22.

33 Kpacupiit Kpeim. — 1921. — 20 mast.

34 Benencon M. E. Bkazana npaug. — C. 46.

35 Haounckuii I1.H. Ouepku no uctopun Kpeima. — U.I1. Cumpeponons, 1960. — C. 110.

36 Bopn6a 3a coBeTcKyto Biacth B Kpeimy. — T. 2. — Cumbeponons, 1961. — C. 46.

37 Tam camo. — C. 33-34.

38 Useectus BIUK cosetos. — 1918. — 26 urons.

39 Bopn6a 3a coBeTckyto Biacth B Kpeimy. — T. 2. — Cumbeponons, 1961. — C. 56.

40 Kpeimckuit BecTHuk. — 1919. — 17 auBaps; 18 despais.

41 Tam camo.

42 JlepkaBuuii apxis npu Pani minictpis APK, ¢. P-1000, om. 4, cop. 1. — Apk. 6.

Ompumano 7.06. 2006
Pe3rome
B crarbe paccmarpuBaroTes 3emMenbHble oTHoIeHUs B Kpeimy B anpene 1918 — anpene 1919 rr. Ipoana-

JIM3UPOBaHbl 0COOCHHOCTH TMPABOBOI periaMeHTal1 3eMeNbHBIX OTHOIIEeHHH B KpbIMy B paccMarpHBaeMblii
nepuon.
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KOHCTUTYLUIMHE NPABO
TA KOHCTUTYLIAHUIA NPOLIEC B YKPATHI

B.I. KADAPCHbKHH

Bonooumup leanosuu Kadghapcokuii, xanouoam
Qinocogcokux Hayx, ooyewm, HAPOOHUL Oeny-
mam Vkpainu

TMPABOBI 3ACAJIM ITEOJIOTTYHOI AIAJIBHOCTI HOJITUYHOI HAPTIN

OnHi€ro 3 BU3HAYAIBLHUX PUC MOJITUYHOI MapTii € moniTuyHa igeonoris. Lle 3ymoBieHo
THM, 1[0 B i1€0JIOTiT KOHIEHTPYIOTHCS HAWBUILI AyXOBHI LIIHHOCTI, OJIU3bKi MEBHIil rpyrmi Jo-
Jei, a TaKoX LUISAXHU iX YTUICHHS B XKUTTA. «JIro[jMHa i CyCMiIbCTBO KUBYTh B i7I€OIOTUHOMY
MPOCTOPI TaK caMo, SIK y CBiTi KyJIbTypH, MOJITUKH, eKoHOMikU. Bo ineosnoris — e cucrema no-
TISIIB Ta i7IeH, y SIKUX BiIOOpaXKaeThCsl CTABICHHS 10 AIMCHOCTI Kpi3b MPU3MY IHTEpECiB THX
YH iHIIUX COMIAILHUX BEPCTB 1 CHiibHOT»!. CBOEIO Ueproro, 0cobIrBa posib i1e0oTil B AislTb-
HOCTIi TIOJITUYHHX TAPTill OJSIrae B TOMY, IO IIi TOJITHYHI iIHCTUTYTH MarOTh Ha METi Mpe/-
CTaBJISITH IHTEPECH HE BCHOTO CYCIIIBCTBA, Halii, a Jiuiie iforo yacTuHu. «B koxXHOMY imeo-
JIOT{YHOMY YM TOJIITHYHOMY PyCi HalBaXXJIMBILIy POk BiJlirpatoTh Ba OCHOBHI HOro CKiaj-
HUKH: ies ¥ JroauHa. HpOBiZ[Hi iel Ta cBITODIAAHI 3acaay B iueonoriIIHOMy pyci " KepiBHi
TpOrpaMHi OCTAHOBKH B PyCi MOTITHYHOMY — TBOPATE YLy, icToTy, BHYTpiLIIHIii 3MiCT py-
xy. JIromu, sIKi BU3HAYAIOTh, OMIKPIOIOTH 1 3MiACHIOIOTH /el Ta mporpamy i 3 1i€to MeToro Oe-
PYTB y4acTb y pyci, — TBOPATB HOTO KUBUH, TisuTbHAN opranizM. OOMIBa OCHOBHI CKIIaIHIKH
i71e0JIOTIYHOTO Ta MOJIITHYHOTO PYXy — ifiest i JFOIUHA — OHAKOBO BaXIJIMBI i HEOOXimHi Iuist
PO3BUTKY; IK 0€3 OJJHOTO, TaK i 6€3 Ipyroro BiH HE MOXE PO3BUBATUCS i AisATH».

OCHOBHUMH CKJIQJIOBUMH TMOJIITUYHOI iJeonorii € ifei, CyCHibHO-TONITHYHI ineay,
LIHHOCTI, KOHIIETIIi Ta TPOrpaMu MOJIITUYHOTO PO3BUTKY Toio. CepleBrHy MONITHIHOT ie-
OJIOTiT CTAHOBJATH MOMISAAM Ha CYCHIJIBCTBO i AepykaBy. IlomiThyHi imeonorii BUKOHYHOTH
noBiiHy (yHKIir0: a) QyHKIit0 opieHTalii; 0) QyHKIit0 BUNTpaBIaHHS Jill THX, XTO BXOIUTb
y BiINOBigHY cucTeMy. Aje AJsl LHOTO BOHM MAlOTh CTBOPHUTH LiNTICHY KapTHHY MOJITHYHOL
CHCTEMH, M0Ka3aTH 11 CyTTEBi PUCH, MOSICHUTHU XiX i1 (yHKIIOHYyBaHHS i TEHAEHLi PO3BUTKY.
[ToniTnuHi ineomnorii € iHCTpyMeHTaMu Aiii, TOMY, B OCHOBHOMY, BOHH OPi€HTYIOTHCS HE Ha Ha-
YKOBY 00’€KTHBHICTb, a Ha e(DEeKTUBHUII 3aXUCT iHTEepeciB THUX, XTO i1 npoaykye. Tomy, ineo-
JIOTiS B TMOJIITHYHUX CHUCTEMaX HE € YUMOCh «HEHIKiITHBUMY. HeriTHMi3yBaBLHHCﬂ B
CyCHlJ‘[LCTBl BOHA MOJKE CIIOHYKaTH # 10 (izmunoro HacunbcTBa. Cllig MaTé Ha yBasi, Mo ixe-
OJIOTi4Ha 60p0T56a € BKJIMBOIO CKJIQJIOBOIO YACTMHOKO MOJITHMYHOTO >KUTTS CYCIIJIbCTBA.
O4eBUIHO, IO 3MICT iIe0NOTiH, sKi l'[pOl'IOB])ly}OTbCﬂ THMU YH HITUMH COLIlaIIle/lMl/l BEPCT-
BaMH, CYTTEBO BiJpi3Hs€ThCs. JleprkaBHa ejiTa HaMaraeTbCsl AOMOITUCA 1 i1€0J0riYHOrOo mna-
HyBaHHS, 00 3aB/ISKH FOMY BOHA 3a0e3reuye co0i JeTiTUMHICTD BJIaJy B paMKax JaHOi CHC-
temu. OJHOUACHA KepiBHA €JIiTa HaMaraeThesl QUCKPETUTYBATH iA€0JIOTii, 0 1if MPOTUCTOATH,
3MEHIINTH XHil BIJIMB Ha Macus3.

YumM Ginblie miATPUMKH Ma€E ieooris, TUM OiNIbII BU3HAHOIO € mapTis. «Bxke maBHO 3a-
YB&KEHO, 10 ifel, SKi OMaHOBYIOTH JIFOABMH, BIPOJOBXK TPHUBAJIOrO 4acy BIUIMBAIOTH Ha
pilueHHs, siKi Ti anﬁMaIOTL Xo4 eKOHOMiCTH, TICUXOJIOTH Ta iHILi YMHATH CIPOOU 3MEHIIeH-
Hsl HAbOPY TaKKX ifleil 10 pallioHAILHOrO BpaXyBaHHs BIACHUX iHTepeCiB ocobu, be33amneped-
HO, III0 TPamulii, NepeKOHAHHS i CTABICHHS A0 CBITY i CYCITiIbCTBA TAKOX BIUIMBAIOTH HA TE,
SIK JIFOIH TIOSICHIOIOTE CBOI iHTEepecH?.

© B.I. Kagapcekuit, 2006
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KoHcTuTyLiMHe nNpaBo Ta KOHCTUTYLIAHUIA npouec B YKpaiHi

Ineonoris, 3rigHo 3 [ToMiITUYHUM EHIMKJIONEIUYHUM CJIOBHUKOM, € «CHCTEeMa KOHLENTY-
ajgbHO OOPMIICHHX YSBIICHB, iZIe¥ i MOINSI/IIB HA XXUTTS, sKa BiOMBAa€e CBITOMIAMN, IHTEpECH,
izeany, yMOHACTpOi Jitofiel, KJaciB, Halliil, CyCHuIbCcTBa, nonimuyHux napmii (BUAUIEHO —
aBT.)... Ta iHIIKX Cy0'eKTiB MOMITHKM»S. [TOHATTS «igeomoris» B3arajli BU3HAYaAIOTh SIK: a) CUC-
TeMy ileH, 1110 JIeKUTh B OCHOBI MOIVISI/IIB HA CYCIUJILCTBO i HAMOBHIOE BiJIMOBiTHUM 3MiCTOM
IXHIO COL[iaJIbHy W MOJIITUYHY JisUIBHICTB; 0) CUCTeMYy ilieH, 110 BUMPaBIOBYE a00 Y3aKOHIOE
MiAMOPAIKYBaHHS ONHI€ET ITPYIH JIFOAEH iHIIiN; B) BCEOCSMHI 3HAHHS, 110 3AaTHI HUIIUTH Tie-
pecyl, HaIuxaTh Ha colialibHi pedopMu»o.

Ille B 1816 p. bermxamen KoHcTaH BigMiTHB, IO «MAPTis € CHUIBHOTA 0COOUCTOCTEH, 110
MyOJTiYHO CHOBIAYIOTH OMHY # Ty K caMy MOJITHYHY NOKTPHHY»’. Toro * migxomy AOTpH-
MY€EThCS i YKpaiHChbKe 3aKOHOJIABCTBO, 3a SIKUM MOJIITHYHA MapTis — 1e «00'€JHaHHS TpoMa-
ISTH — NPUXUTLHUKIE NEGHOI 3a2ANbHOHAYIOHANBHOT NPOSPAMU CYCRINbHO20 PO3GUMIKY, IO MAE
CBOEIO METOIO CIIPHUSHHS (POPMYBAHHIO i BUPAXKEHHIO MOJIITHYHOT BOJIi rpoMajisiH, Oepe yyacThb
y BUOOpax Ta iHIIMX MOMITHYHUX 3axoAax»’. CTae 3po3yMiluM, IO iA€0JIOTis € HEBiA'€EMHOO
YACTUHOIO TOJIITUYHOI MapTii.

OcTaHHIM 4YacoM TOYACTIlIAIM AYMKH TpO Te, IO iAeONOTiYHMH BIUIMB TONITHYHHX
napTiii TOCTYMOBO 3MEHIIYEThCS 1 3BOANUTRCS 10 MiHiMyMy. «HoBi cycminbHi koH(TiKTH (Ha-
BKOJIO TIpo0JIeM 1/1e0J10Ti1, MpaB MEHILWH TOLIO0) HE MalOTh HACTLIBKKM MOCTIHHOTO i KOMILIEKC-
HOT'O XapakTepy, BOHH O1JIbII JIOKaJIi30BaHi i (hparMeHTOBaHi, a po3/AiIeHHS 3a iHTepecamMu Ja-
CTO MarTb THMYacOBUH, CUTYyaTMBHUI XapakTep, HE CTBOPIOIOYM YOrOCh CXOXOro Ha
cTabinbHi KoHQIrypanii»!0. Ase, e HaBps Y MOXXHA Ha3BaTH KPU3O0KO iJICOJIOTIT K TaKoi.
Amxe, 3 0mHOTO OOKY, IepeMora JibepanbHO-1eMOKPaTHYHOTO HAMIPSMY B 3arajibHOCBITOBOMY
MaciTabi, Ha mo BkazyBaB y «Kinmi ictopiiy @. @ykysma, He MOCTaBUIIO KparKy B icTopil
ineosoriill. 3arpo3u NFOACTBY, IO MOCTAJM Micis rodaizalii, cCTalu CTUMYJIOM «PO3TOBCHO-
JOKEHHS 1103apaBoOBOi MOJITUKK (TOTaJIbHE CTEXEHHS MPaBOOXOPOHHUX OPraHiB, MPOCIYXO-
ByBaHHS Tesie(hOHIB TOLIO), 110 MOCTaBUJIA MiJl MUTAHHs elleMeHTapHi MpaBa 0COOUCTOCTIN!2.
3po3ymisio, 10 Takuil Miaxij € MPUYUHOIO BiJIPOAKEHHS CTAPHX i OSBY HOBUX iieosnoriit. Sk
BigMiuae M. MUXalB4eHKO, «iJIeoJIoTil iCHYIOTh He JIMIIe B aHTAroHICTHYHO-KIaCOBOMY
CYCIIiJIBCTBI, a B Oy/Ib-sIKOMY, Jie € BiZIMIHHOCTi B iHTepecax, HiJiiX COIliaJIbHUX TPpyI, BEPCTB,
elniT. | B HpOMy po3yMiHHI BOHH Oe3cMepTHi»!3.

B nocTpaasiHcbkHX KpaiHaX HEeraTUBHE CTABJICHHS /0 1/1€0JI0Til MOB’s13aHe 3 HeAaBHIM TO-
TaJiTapHUM MUHYJIUM. 3 TIOYATKOM MepeXiTHOTo Mepioly HeraTuB MOLIMPHUBCS Ha BCi i1eomnoril
sk Taki. Oco0nmBo Ha e Bkaszye Hopma KoHcTuTynii YkpaiHu, 3a sIKOIO «OKOJIHA iJ1e0JIoTis He
MOYKe BU3HABATHCS JePrKaBOrO sIK 000B’s13k0Ba» 4. B Toli ske Yac moiTHYHI MapTii, SKi He CIH-
paroThCSI HAa BU3HAYEHY iJEOJIOTII0 HE € XHUTTE3JAaTHUMHU. «BOHH, SIK mMpaBmiio, HE MOXYTb
npoicHyBaTH OinbIe JBOX BUOOPYMX HUKIiB»!S. ToMy, JOBrOXKUTENSIMH MOJITUYHOI CUCTEMHU
VYkpaiHu €, Hacammnepes, Ti MapTiiiHi CTPYKTypH, AKi MarOTh i COOO00 i1€0NOriYHy CKIa OBy
(KITY, CITY, HPY). «TpyaHolui cTpyKTypyBaHHS yKpaiHCbKUX MOJITUYHHUX MapTiid MoB’s3aHi
3 iX BJIACHOIO MOJITHYHOIO ileHTH]iKalli€r0. Y porpaMax MoxHa 3yCTPiTH MOCUIIaHHS Ha iJie-
OJIOTIYHUH HampsM abo Ha TMONITHYHY MmiardopMy napTil. IcTOTHA GibINICTh MAPTil TOCUTH
HeBU3HAYeHO abo y3arajabHeHO iieHThudikye cebe. 3 125 HasBHUX CbOTOMHI B YKpaiHi mapTii
mumie Onu3pko 30 4WiTKO BKa3ylOTh y TMpOTrpaMax CBOIO i/ICONOTiYHY YM TONITHYHY Ha-
JexHicTEY 6. [TepeHacMYeHHs MapTisIMU LEHTPY» MPU3BEIIO A0 TOTO, 110 Ui BUOOPLS, roNo-
BHUMH CTalOTh HE iJIeONIOTiYHI NepeKkoHaHHs (OCKIJbKM B LIbOMY MHUTaHHI MO3MLii 0aratbox
napriii 30iraroThbcs), a mepcoHaii NomTHYHKX JigepiB. OaHier0 3 Baa mepcoHigikarii momitu-
KH, € Te, 1110, Ha BiJIMiHY BiJ iZieoyioriii, mapTiiiHi Jigepu HECTPOMOXKHI TOBrO BTPUMYBATHCS
cepe]l MOJITHYHOI eNliTH. [HCTUTYIioHami3alis mapTiii mpu3Bene 10 TOTO, MO B MOJITHYHOMY
CHEKTpi yBara Jio iIeoloriYHux 0coOIMBOCTEH MOCTYNOBO 3poctaTtiume. OTxe, cllij oviKyBa-
TH TMIOCUJICHHS BUIUIMBY MapTiHHUX ifeonoriid Ha noniTHuHy cBifoMicTh. ToMy nemMokpaTuyHe
CyCHiIbcTBO Majo O cdopmMyBaTu MpaBoOBi 3acaiy iACONOTIYHOI JisJILHOCTI MOJITUYHUX
MapTiii.

J71s aBTOpUTApHAIX PEKUMIB € XapaKTEPHUM Te, 0 MPUHINIHN JOMiHAHTHOI igeoorii 3a-
TBep/UKyBanuch OCHOBHMM 3aKOHOM. BinmoBimHe ocBsiueHHsI imeosiorii BinOyBanoch i B pa-
nsHebKild Ykpaini. B Konerurynii YPCP Oyno 3anmcano, mo «KepiBHOIO i CHPSMYBaJIEHOIO
CUJIOIO PaJITHCHKOTO CYCIIIBCTBA, SIAPOM HOTO MOJIITUYHOI CUCTEMH, IEPXKABHUX 1 TPOMAJICh-
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Kux opranizaniii € KomyHictuuna napris PagsHcskoro Coro3y», «030po€Ha MapKCHCTCHKO-
JeHIHCbKUM BUeHHAM»!7. Sk 6aunmo, ae-tope KoHCTUTyLig He BCTaHOBJIOBaIa 0OMeXeHb Ha
iCHYBaHHS IHIIMX 11€0JIOTiH, BU3HAIOUM JIMIIE HAABHICTh JOoMiHAHTHOI. OmHAK, ae-(pakTo 3a-
MpOBaKyBajlach OIHA imeoryoris. MoKHa CXWIATHCH OO IOyMKH, IO [bOMY CIpHsiIa H
BiJICYTHICTh 3aKOHOAABYOTO YTBEP/DKEHHS MPUHIMITY IUTOpaii3My Ta OararonapridHOCTI.
[NeprmoueproBy ponb y IIbOMY MHUTAHHI BifirpaBana 3ajJeXHiCTh IpaBa BiJ MOJITHYHOI CHCTe-
MU Ta MOJIITHYHOTO PEXUMY.

B nepion mepexomy Bii TOTalliTapHOTO PEXUMY A0 AEMOKpaTii 3akiafeHi MpOTUIIEkKHI
TeHIeHLiT — OyB HOPMATHBHO 3aKpirIeHUI MpUHIUN 6aratonaptiiHocTi. KpiM Toro, 3MiHaMu
1o Konctutyuii B 1990 p. Oynm BCTaHOBIIEHI ¥ i/1€0JIOTiUHI OOMEXEHHS ISl TONITHYHUX
napriii: «He mormyckaeTbesi CTBOPEHHS 1 isUIBHICT MApTil, IHITUX TPOMaIChKUX OpraHizarlii
i pyXiB, IO CTABJIATH 32 METY 3MiHY IIUIIXOM HACHJILCTBA KOHCTUTYLIHHOTO J1axy i B Oyab-sKiit
NPOTU3aKOHHIH (OPMi TepUTOpiaNIbHOT LITICHOCTI AepXKaBH, a TAKOXK MiAPUB 11 Oe3MeKu, po3-
NaJItOBaHHS HALiOHANBHOT 1 peniriiHol BopokHedi»!8. Takuid miaxia nae miacTaBy BU3HATH,
110 YiTKe BU3HAUEHHs 3a00pPOHEHUX 1/1€0JIOTiH JoroMarae moJiTHYHUM MapTisiM PO3BUBATH Ti
iZleostoTiuHi Teyil, Mo HaIliIeHi Ha PO30yI0BY JepiKaBH.

Ilomo perymoBaHHS i€00Ti1, HEOOXiTHO 3BEPHYTH YBary Ha OIHy 0COOMUBiCTh. KoHCTH-
TyuiliHe 3aKpiruieHHs] JOMiHaHTHOI 11€0JIorii, SK i MOJiiIe0NoriYHOr0 CYCHiIbCTBA € TIPOAYK-
TOM TOTaJITapHOI CUCTEMHU. AJDKE, MTOBAJEHHs TOTANITAPHUX PEXHUMIB HE 3HAJO 3 MOPSIAKY
JICHHOTO i7IcONOriYHuX mpoOieM, a, HABMAKKW, CTBOPWIIO IHINUN MpEUeACHT: KOHCTUTYIiiHE
3aKpITUICHHS 1I€0JIOTIYHOTO PO3MAITTSl SK TakKoro. A BiJMOBIIHO — HOPMATMBHO BCTaHOB-
JIIOETHCS M PO3MAITTS MApTIHHUX 1Ieomorii.

[Nepexix 0 OEMOKPAaTHYHOTO PEXHMMY CTAaBUTh NMUTAHHS PO POJb IUTIOPANi3My SIK y
MOJIITUYHIM cUCTeMi, TakK i B MOJITHYHIH opraHizanii cycminbeTa. «[Litopaiism OyayeThest Ha
NPUITyIIEeHHI TePBUHHOCTI IHTepeciB Ipyn y MOJMITHYHOMY Ipoueci. Y cBoilf kHu3i «llpouec
Bnaan» beHTi cTBepaXKyBaB, 1110 «CYCHIILCTBO came Mo co0i € HiYUM iHIINM, SK KOMITJIEKCOM
rpym, 0 WOro ckianaroThy. Pi3Hi iHTEepecH, 1m0 MOOYTYIOTh Y CYCIIIbCTBI, 3HAWIIIN CBOE
KOHKpeTHEe BUpPaXEHHs B Pi3HUX Tpymnax Jromell 3 momiOHWMH iHTepecamu. HameBHe, Tomy
Tpymen moaudikyBaB ysBiIeHHs: BeHTIi Mpo oHO3HAYHE CIiBBiAHOIIEHHS MiX iIHTEpecaMu Ta
rpynamu i CTBEpKyBaB, 110 HACIPABIi € 1Ba THITH iHTEPECiB — MPUXOBAHi Ta SBHI, AKi MpH-
BOZATH 70 ABOX THIIIB I'PyI — MOTEHUIHHUX Ta opraHizoBaHux»!%. BrnacHe, opraHizoBaHi rpy-
M i SBIAIOTH OO0 MONITUYHI MapTii, AKi MarOTh TOKyMEHTaJlbHe BUPAKEHHS CBOIX iHTe-
peciB — mporpamy.

I3 mporo, mocrae MHUTaHHA: B YOMY IOJNATAE POJH MPSMOrO 3aKPiIICHHS IUTIOPai3My?
KoHcTuTy1iliHi HOpMH, IO PEMIaMEHTYIOTh iJIe0JIOTiuHy 0araToMaHiTHICTh, XapakTepHi s
OinbIIOCTi AEpIKaB, SIKi yXBAIIOBAINA OCHOBHI 3aKOHHU B TIOCTTOTANITAPHUH mepion — KpiM Yk-
painu Taki Hopmu MaroTh Pocist, Bonrapis, Icnanis. B Toit sxe vac, GinbiuicTs kpaiH i3 mubdo-
KUMHU JEMOKPaTUYHUMHU TpaLII/IIIiS[MI/I YHUKAIOTh MPSMOr0 KOHCTHTYLIHHOTO 3aTBEpIUKCHHS
MOJIITUYHOTO (nameHoro) Iopanizmy ((DpaHLllfI LIBeuis). 3I[aBaJ'IOCSI 0, 1o Bl):[cyTchTL
KOHCTI/ITyLIII/IHOFO 3aKpITUICHHS IPUHIUITIB MOJTiTHIHOTO nmopam3My KPOK Hazajl Big memo-
Kparii. Ane 11 IeMOKpaTHYHHX KpaiH XapakTepHe U iHIIe: KOHCTUTYIiiHe 3aKpiluIeHHS
NPUHLIUTIB cBOOOIM CIIOBA i IEPEKOHAHD. KOHCTI/ITyHiH Yikpaiuu Tex nimcpecmoe 110 «KOXK-
HOMY rapaHTY€eThCsl NIPABO Ha cBobomIy JlyMKH i c7oBa, Ha BiTbHE BUPAXKEHHS CBOIX MOMIIAIB
i HepeKOHaHL)>20 Kpim Toro, moeaHaHHs wi€i HOpMH 31 cBOOOIOIO 00’€IHAHb y MONMITHUYHI
nmapTii aBTOMaTHYHO 3a0e3Medye pealizalio MPUHIHIIB ie0OTi9HOTO Ta MONITHYHOTO TLTFO-
palizMy: «rpoMaJsiHA YKpaiHd MaroTh MpaBo Ha 00’€IHAHHS B MOJITHYHI mapTiin?l. 3 mporo
npuBony, A. CeTMBaHOB i MiIKPECITIOE, 110 «IPaBO Ha CBOOOAY € OHUM 3 OCHOBHHUX MOJIITHY-
HUX TIPaB IPOMasH, TPUHLUI O0araToMaHiTHOCTI CyCHiJIBHOTO KHUTTA € BiAIIpaBHUM y BU3Ha-
YeHHi 3acaj] peaji3alii [bOro KOHCTUTYIIIHOTO mpaBa»?22. YKpaiHa He cTajia BUHSATKOM cepe
MOCTTOTANITAPHUX KPaiH 1 OKPEMUMHU MOJIOKEHHAMHU BU3HAYMIIA: «CYCIIiIbHE )KUTTS B YKpaiHi
IPYHTYEThCS HA 3acajax MOJIITUYHOI... Ta i€0NOTiYHOT OararoMaHiTHOCTI»?3.

AuJte, ciin ckasaTd, II0 HOPMaTHBHE PETYIIOBAHHS MOJITHYHOTO TUTIOPATi3My HE € OIHO-
3HaYHUM. 3 OfIHOTO OOKY, Hi 3akoH «I1po 00’ eaHaHHs TpoMaasH»24, Hi 3akoH «[Ipo momiTnyxi
napTii» He MiCTATB MPSIMUX HOPM 1110710 OaraTomapriHocTi. 3 iHIIOr0 60Ky — HOpMa oA 6a-
ratonapriiHocTi MicTUThCS B 3akoHi «IIpo Bubopu HapomHUX AeMmyTaTiB YKpaiHu», SKUM yc-
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TaHOBITIOEThCA, 10 «BUOOPUMIA Mpolec 3MiHCHIOEThCA Ha 3acajgax: ... MOJITHYHOTO ILIHO-
panizmy Ta 6araTonaptiiHoCTI»25. OnocepeKOBaHO MOMITUYHE PO3MAITTS! BU3HAETHCS IOWHO
Ha3BaHUM 3aKOHOM, JI¢ MiJAKPECIIOETHCS, O «MONITUIHUM TapTisAM TapaHTyeThCs cBOOOIA
OIMO3UL[IMHOT TisSJIBHOCTI»26.

OnvH i3 3araJIbHONPUMHATHX METOMIB BTPYYaHHs MpaBa B iJ€OJIOTIYHY MdisUTbHICTD
MOJIITUYHOT NapTii — 116 BCTAaHOBJICHHS TIEBHOTO MepeiiKy «3a00poHeHnX» ineonoriii. B upomy
PO3yMiHHi icTOpis 3Ha€ HaBiTh BUHATKY. Tak, y 1978—1981 pp. B Ceneraii BinOynacs neritu-
Mallisi JINIIE «03BOJIEHUXY i1eooriit. Sk mokasye qOCBij, BTpy4YaHHS JIep>KaBU B i7IcOIOTiYHE
JKUTTS IAPTil, peali3y€eThbesl He IUISTXOM 0OMEKESHHS iIC0IOT i, a IIITXOM BCTAHOBJICHHS TIeB-
HUX iJICOJIOTIYHUX MO3UIIiH, IKi MapTisiM 3a00pPOHEHO MiATPUMYBATH.

OCHOBHE TIMTaHHS, SIKE TIOCTA€ T[] Yac AOCHIIPKEHHS IbOTO MUTAHHA: HACKITBKH € TIpa-
BOMipHUM OOMEKEeHHS i1e0noriit momiTnaanX naptiid. To0To, 4K He € 11e TOPYIIEeHHSIM CBOOO-
I TIepeKOHaHb, 3aKpimeHoi B KOHCTUTYLisX. [lepin 3a Bce, 0OMeKeHHSI Ha MpomaraHiy 4u
peastizallito KOHKPETHUX 11€0JI0TUHUX HpI/IHIII/Il'[iB BU3HAHI MIXXHAPOJHUM 3aKOHOAABCTBOM.
Baxuy ponb y LBOMY posymiHHi Bixirpae MiKHapojHMiA MakT Npo rpoMajsHChKi Ta
MOJNITHYHI TpaBa, KU 3aKJIaB MPABOBi OCHOBH OOMEKEHHS iI€0JOTIYHHX 3aca/] MONITHIHIX
naptiii. Lleit nokymenT nepenbayae, 1o Oyab-sKuit BUCTYT Ha KOPUCTH HALliOHANBHOI, pACOBOT
YM pesliriiHoi HEeHaBUCTi, IO SBIJIsE COOOI0 MiNOYPIOBAaHHIM 10 TUCKPUMiHAILil, BOpOXKHEUi
abo HacuibCTBa, Mae OyTHu 3a00poHeHunit 3akoHoM27. Tak camo 3akoHOAABYO Mae OyTH 3a60po-
HeHa mponarasja BiliHu28, Hum nomyckaroThCsi OOMEXEHHS iHIUBIyaJIbHUX MpaB i cBOOOI,
Ha SIKUX 0a3yeThCsl PUHIIMIT iZIE0JIOTIYHOrO TUTropalizMy (CBoOoaM 00’ €HAHHS, IEPEKOHAHb,
CIIOBa i T.JI.), SAIKIIO IX peai3alis HeTaTUBHO BIUTUBA€E Ha CYCINBCTBO 3aranoM. 3a [lakrom
MPaBO Ha BiJIbHE BUPAKEHHS CBOET TyMKH MOXKe Oy TH 0OMexeHe, SKIIO 11e He0OXiTHO /IS 0XO-
POHU JiepKaBHOI Oe3MeKH, rPOMaJICHKOTO TIOPSIIKY, 370POB's UM MOpaii HacelneHHs abo mpas
Ta cBoOof iHmuKX?%. YkpaiHa, parudikysana [1axt, mo po3mupioe NPpUUNHU 32 SKUMHU MOXeE
OyTu oOMexkeHa cB0OOOma 00’€IHaHb: «BCTAHOBJIEHHS OOMEXEHb LIOTO MpaBa (Ha c80000y
00°conanns. — Aem.) nomyckaetbcs BimmoBigHo no Koncturynii YkpainHu B iHTepecax
HaIiOHAJBHOI OEe3MEeKH Ta TPOMAICEKOTO TOPSAKY, OXOPOHHU 3I0POB'S HAaceNeHHs abo 3aXHCTy
npaB i cBOOOA HIIUX JIFONel, a TaKOXK B iHIUX BHMajKaX, nepeadaueHnx KoHcturyieo Yk-
paiHu»30. 3 orsay Ha Te, 10 TOITUYHA 11e0JI0Tisl — OJ{HA 31 CKJIaJJOBUX MapTiHHOT AisIBHOCTI,
3aCTOCYBaHHSA 3raJlaHX OOMEXEHb MOJITUYHUX MapTii € mpaBoMipHUMHU.

YkpaiHCbKUM 3aKOHOJIABCTBOM, Ha BiIMiHY BiJ KpaiH, Ji¢ i1e0JioriuHe OOMEXKESHHS Mae 3a-
rayibHuii Xapakrep (Hanpukian, y Koncrurynii @iHnsHAIT «00'€AHAHHS, 110 MEPECTiayoTh
MeTy a0 3aCTOCOBYIOTH 3ac00H, IO KIACH(IKYIOThCS 3aKOHOM SIK 3JIOYMHHI, € HE3aKOHHH-
MU»3!, BCTAaHOBTIOETHCS KOHKPETHHI TIEpEITiK i7Ie0OTiYHIX 3acal, SKi He MOXKYTbh OyTH 3aCTO-
coBaHi B mapriiiHiil ineonorii. OCHOBOI LIBOTO MEPENiKy CTalu MOJIOKeHH MiXKHapOAHOTO
[lakTy mpo rpoMajaceKki Ta MOJNITHYHI MpaBa, a came — 3a00poHA MiATPUMYBATH PACOBY,
HalliOHAJbHY, peliriiHy BOPO)KHEUY, BCTAHOBJIEHHS TOTANiTAPHUX YK AaBTOPUTAPHUX PEKHUMIB.
B ykpaiHCBKOMY 3aKOHOAABCTBi i1€0NOTiYHI OOMEKEHHS (I)opMy}OTLcs{ B TPHOX HOPMATHBHO-
TMPaBOBHX AKTax: KonctuTymii, 3akoHax npo 00’eqHaHHA Ta mpo moniTiyHi maprii. Tak, Kon-
CTI/IT}’L[ICIO nepen6aqu0 1[0 YTBOPEHHI JiSUTBHICTE TONITHYHHUX MapTiit i TPOMAJICEKHX Op-
rasisariit, nporpaMm wini abo il SKUX CIpsAMOBaHI Ha JIiKBiJalit0 HE3aJIeHKHOCTI YKpamH
3M1Hy KOHCTHTyulPIHOFO JlaJly HACWIILHUIIBKUM IIJISIXOM, MOPYLICHHSI CyBepeHiTeTy i TepH-
TOpianbHOT UiTICHOCTI AepxaBH, MiApUB i1 Oe3MeKH, He3aKOHHE 3aXOIUICHHS I[ep)KaBHOl BJa-
IV, TIpOTIaranay BiliHH, HACWIILCTBA, HAa PO3MANIOBAHHS MiXKETHIYHOI, pacoBOi, peiriitHoi Bo-
POXKHEUi, TTOCSATaHHs Ha IpaBa i CBOOOAW JIOOWHH, 3I0POB'S HACENCHHs, 3a00POHSIOTHCS2.
AHayoriuauii mepenik oOMexeHb chopmoBaHuit y 3akoHi «lIpo momituuni maptii B Vk-
paiHi»33. Crnig 3BepHyTH yBary, mo 3akoH «[Ipo 00’eqHaHHS TpOMajsH» MICTHUTh OKpeMmi
BiIMiHHOCTI, MOB’sI3aHi 3 KOHKPETHUMH 3a00pOHAMHU Ha Mpomnaranay (damusmy Ta Heodams-
my34. i npuHIMIOBI MO3ULIT MPOAUKTOBAHI YaCOBUMH paMKaMU MPUAHATTS 3aKOHIB: 3aKOH
«IIpo o0’enHaHHs rpomaasiH» mpuiiMascs panime 3a Koncruryiiro Ykpainu, a 3akon «lIpo
noJiTHYHI MapTii B YkpaiHi» Bxke 6a3yBaBcs Ha 11 MOJNIOKEHHAX. Bakko BCTAHOBHTH, YW MaTH-
MYTb TaKi BiIMiHHOCTi KOHKpeTHi Haciiaku. [lo-miepiie, )koaHa 3 NONITUYHKUX TApTiit He Oyna
3a00poHeHa i3 i1e0T0TriYHNX MOTHBIB, a O-IpyTe, ponaraxia ¢pamn3My i Heodamnsmy € of-
HUM 3 BapiaHTiB poO3MaltOBaHHS MIKETHIUYHOI BOPOXKHEUi, 110 mepeadayeHo 3a00poHaMu
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iHmux axtiB. CnijJ BIIMITUTH, 110 KOHKpPETH3aLlis 3a00pOH XapaKkTepHa 3aKOHOJABCTBY iHIINX
KpaiH, HacaMIiepe THX, Jie BiICYTHiil HaJllexKHUIi piBeHb PaBOBOT KyJIbTYpH HacesleHHs. B Toii
yac KpaiHu 3 BUCOKUM pPiBHEM NPABOBOI KYJIETYPH BXKE arpiopi po3yMitoTh, IO Oynb-sKa is,
KOTpa TopyLIye KOHCTUTYILIHI MPUHINNH, € 3a00poHeHot. [losBa B YkpaiHi momiTHIHUX
CWJI, 110 B Till YW iHIIIH Mipi eKCIUTyaTylOTh aHTUTyMaHHi, aHTHYKpaiHChKi i/1ei, BUMararoTh
MOCHUJICHOT yBaru 3aKOHOJIABCTBA CTOCOBHO 1i€l cepu. «OO’eKTUBHUE aHai3 igeonorii, BU-
SIBJIGHHSI TOTO SIKi ippallioHaJIbHI CUJIM B JIFOJMHI IparHe MoOii3yBaTy Ta 4u iHIIA iAe0JIoris,
€ BaXJIMBUM 3aCO00M MPOTHJIiT Tili HeOe3melli, Ky MPUXOBY€E B COOi OyIab-sKa ineosorisan3s.
To6To, mepoueproBuM Uil YKpaiHCHKIX 3aKOHOAABIIB MA€ CTATH KOHKPETHU3ALlisl IPOLEeIy-
Y BU3HAHHS ieosnorii nmeBHOT mapTii 3a00poHeHo0. 1leit KpoK MPUHIIMIIOBO BAXKIIUBHH Y pe-
TYJIFOBaHHI MOJIITHYHOL izeosorii. AJpke, BUCTYIAKOUHW OCOOJNIMBAM THIIOM BipyBaHb, BOHA
«rpuiiMaeThes 6e3 00TpyHTYBaHb i JOCTaTHBOI KITBKOCTI JOKa3iB, BBAXKA€ETHCS MPABUIIBHOIO i
CTIPaBXHbOIO 03 Oy/b-SIKOro aHaji3y»30.

3po3yMmino, 1o «iAeonorisi MOMITUYHOT MaPTil 3HAXOIUTh SIKHAWMOBHIIIE BUPAKEHHS B il
nporpami»3’. Hopmu, 10 3000B’A3yIOTh MONITHYHI MApTii Maru Mporpamu, MICTAThCS B
OiMBIIOCTI creniaIbHUX 3aKoHiB. 30kpema, 3akoH mpo mnomithyHi naptii ®PH nepenbadae,
I0: «TMapTisi TOBUHHA MaTH BUKJIAJICHI B TMCbMOBIi (hopMi cTaTyT i mporpamy»38. BinmosinHo
il yKpaiHCBKMM 3aKOHOJABCTBOM MapTiifHa mporpama € 000B’SI3KOBUM JOKYMEHTOM IMOJITHY-
HOi maptii?®. 3 momisay KOHTPOJIO, JIOTiYHO, IO iEO0NOridHi OOMEeXeHHsI 3000B’s3yI0Th
NOJIITUYHI MapTii moAaBaTH Mporpamu 1o oprasis peectpadii. Tomy, 3akoHoMm «IIpo monituuHi
naptii B YkpaiHi» BU3HA4Y€HO, 10 pa3oM i3 3asBOI0 MOAAIOTHCS: 1) «cTaryT i mporpama
MOJIITHYHOT MapTiin40.

IcTopuunmii nOCBiN Aae YMMaio MpUKIaAiB TpaHcdopmalii napriiiaux imeomnoriii. Tomy
Ha 3aKOHOJABYOMY piBHI Mae OyTH mepemdaveHa iX 3MiHA: «IONITHYHA MapTis... iHQopmye
MinicTepcTBo 1ocTullii YKpaiHu... Mpo 3MiHU... IPOTPaMu... y THXKHEBUH CTPOK Micist Mpuil-
HATTA pillieHb 3 WX MUTaHbM4!.

3ayBakuMo, IO OJHHM i3 MpOOJIeMATHYHHUX IHTAHb PETrYIIOBaHHSA Mporpam, sK ineo-
JIOTIYHOTO JOKYMEHTA MapTil, € BiICYTHICTP KOHKPETHUX BUMOT JIO ii CKJIaJOBUX . 3a TaKkoro
MiJIXOAy Mporpama MoxXe sSIBJISITH co0oto abo Habip THX YW iHIIWX racen, abo Habip BUCTYTIB
nigepal. OTxe, «mpobnemMa MapTiiHUX MPOrpaM € OJHI€I0 3 KIIOYOBHMX Y NMUTAHHI MiBUIIEH-
Hsl poJii mapTiil y monmiTH4Hil cucteMin#2. Uepes 1ie OJHUM i3 MEepIIOYeproBUX KPOKiB MpaBo-
BOTO PETYNIOBAHHS Ma€ CTaTW BCTAHOBIIEHHS KOHKPETHMX BUMOT, 110 CaMe Ma€ MIiCTUTHUCS B
nporpami. B ymMoBax, Koiu Ha3BM MapTiil He BiJlirpaloTh KJIFOYOBOI oI B iX ineHTu(ikalii Bu-
OOpLSAMH, TiABUIIEHHS BUMOT JIO TIPOTPaMH TOTIOMOKE TMiBUIIUATH BiAMOBIAAIBHICT MapTiit
nepen BUOOPISIMU. A 3HAYHUTH, YTBOPUTH MEPEIyMOBHU ISl IPUCKOPEHHS MONITHYHOI iHCTH-
TylioHaJTi3alii caMuX MOJITHYHUX MapTil.

[Hma crpaBa — BiAMOBiAHICTH HA3B Ta JiSUVIBHOCTI MOMITUYHMX MApTid 3asBIEHUM HErO
uinaM. «@opmanbHUil aHali3 MONITUYHUX MPOrpaM OKPEeMHUX MapTiii MOXKke MPU3BECTH JI0 J10-
BOJIi HECTIO/[IBAHWX BUCHOBKIB (HAmpuWKJIIad, 10 ONHIET i Ti€l )k rpynu igeonoriit Oynemo 3my-
IIeHi 3apaxyBaTH MapTii, B Ha3BaX SKUX MIiCTATLCS MOCWIIAHHSA Ha MPAMO MPOTHIISKHI ineo-
Joriin43. AHanoriyHi BUCHOBKM MO)XHA 3pOOHWTH, SKIIO TOPIBHATHA MPOTpaMU MOJITHYHUX
napTiii Ta IXHIO NPaKTUYHY JisUIbHICTh. THM He MeHIIe, 11e BUCTYTa€ TIOKa3HUKOM HHM3BKOTO
piBHSI MOJITUYHOI KyJABTYPH HE TiNbKM MapTiHHUX Jifepis, a it BUOOPLIB, sKi MiATPUMYIOThH
Taki maptii. B npoMy po3ymiHHI, BUXOJOM MO0 O CTaTW 3aKOHOJABYa BMMOTa JI0 MapTiid
iHopMyBaTH CBOIX BUOOPIIiB HE JIHIIE 3 MEepPeABUOOPHUMHE MporpaMamMu, ajie i i3 mporpama-
MU SIK TAKHMH.

[TpoGnemoro perytoBaHHS i€0NOTiYHUX 3acajl TIONITUYHOT MapTil € KOHTPOJIb 3a iX J0-
TPUMaHHAM CaMHUMM TapTidIsiMu. | e He € mpobieMoro JHIIe TMepeXiITHUX CYCITiNbCTB.
HeBinnoBigHicTh peaybHOT MONITHKY 3asBIIEHUM MOJTITHYHUM LiJIAM Ma€ Miclie i kpaiHax 3 zie-
MOKpaTUYHUMHU TpaauuisiMu. «B pilicHOCTI 1ng uieHiB mapTil B iHCTUTYTax BIaAU HE € He-
3BHYHUM irHOpYBaHHs odiliiHol maardGopMu IXHiX MapTii Mpu po3poOIli MOTITHUHUX Hikin44.
Ta HaBpsO 94X OOLINBEHO BHUPINIYBaTH LIO MPOOIEMY IPABOBUM IILUIIXOM, OCKiIbKU BOHA TIPSI-
MO 3JICXKUTh BiJl piBHSA MOTITHYHOT KyIBTY PH.

Brpyuauns npasa y C(bepy naprifiHoi imeonorii B YkpaiHi 3arajom Ja€ TO3UTHBHHIA
JIOCBiJ: 1€ i BpaXyBaHHS MiKHApOJHMX HOPM, i IOCTaTHbO TPaaULiMHUN MiAXia A0 CTaHOB-
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JIEHHA MOJIITUYHOTO Mropaiizmy. Kpim Toro, nepenik ixHiX 0OMeXeHb € JOCUTh BUBAXXCHUM,
OCKIJIbKM 332 HM3BKOTO PiBHS MPABOBOT KYJbTYPH 3arajibHi 0OMEXEHHSI MOXYTh PU3BECTH JI0
MOJIBIMHUX CTaHIAPTiB.

[ToeqHanHs 00OB’A3KOBOCTI MapTiliHOI MpOrpaMu, ONEepaTHUBHOCTI iHGOPMYBaHHS PO
BHECEHHS 3MiH JI0 Hel Ta BUMOT JIO i/1e0JIoril (sIka € CKJIaJIoBOIO MPOrpaMu) NOKIUKaHi CTBO-
PUTH MeXaHi3M, KUW JJacTh 3MOTY 3a0€3MeYNTH KOHTPOJIb i ONEPaTUBHO pearyBard Ha Mopy-
IIEHHS i€0JIOTIYHUX BUMOT, OCKIJIbKM iZICOJIOTisi — Ta OCHOBA, Bill AKOI MOJITHYHI MapTil
BiJIIITOBXYIOTHCS B CBOTH JAisIBHOCTI.
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Ompumaro 1.06.2006
Pe3rome

B crarbe paccmarpuBaroTcs MpoOieMbl KOHCTHTYLHOHHO-TIPABOBOTO PETYIHPOBAHUS MACOJIOTHYECKON
JeSITebHOCTH TOJIMTUYECKUX NapTuil. JlaH cpaBHUTENbHBIN aHaIN3 YKPAUMHCKOIO MpaBa U MEXIyHapOJHOTo
OIbITA PABOBBIX OCHOB UEOJOIMYECKON NEeATebHOCTH.

I'M. MI/IOBA

Temana Muxkonaiena Minosa, acnipanmka
Inemumymy oeporcasu i npasa im. B.M. Kopeywvko-
20 HAH Ykpainu

MOHSTTS TA 3MICT KOHCTUTYIIIMHOI'O MTPABA JIKOAUHU
1 TPOMAJISTHUHA HA CBOBOJY HAYKOBOI TBOPUOCTI

OnHuM 3 BU3HaYabHUX (PAKTOPIB MPOrpecy CyCHilbCTBa, MOMIMIIEeHHS 100po0yTy iHoro
YJIeHiB, 1X JYXOBHOTO Ta iHTENEKTYalbHOTO 3pOCTaHHS € PO3BUTOK HayKHu. CBiil Cy0 €eKTUBHUIA
BUSB 1I€ TIOJIOXKEHHSI 3HAXOAUTH Y KOHCTHTYLIiTHOMY IpaBi JIIOIWHH it rpoMaiTHIHA Ha CBOOO-
JIy HayKOBOT TBOPUYOCTi, sike 3akpinuia 4. 1 cT. 54 Koncrutynii Ykpainu. CBo€ro 4eproro, ax-
THUBHA peajti3alis B YKpaiHi IIboro mpasa B yCix cdepax JIOICHKOT TisSIbHOCTI BUSBHIIA HU3KY
npoOJieM i cynepeyHocTell y mpaBoBOMY BUMIipi AaHoT poOsieMu. B Toii e vac npueaHaHHS
VYkpainu 10 bonoHcbkoro npoiecy Moxe CyTTEBO 3MiHUTH MPIOPUTETH HAyKW B YKpaiHi, sKa
Ma€ CTaTH CKJIaJJOBOKO OCBITH.

B 11bomy acriekTi BaXJIMBUM i HEOOXiTHUM € JTOCIIPKEHHS i Mmojaliblia po3poOKa npasa
Ha CBOOOJy HAyKOBOT TBOPUYOCTI 3 METOO 3aMo0iraHHs MOYKJIMBOMY 3BY)KEHHIO 3MiCTy Ta 00-
CATY JAHOTO MpaBa B MaliOy THHOMY.

© T.M. Minosa, 2006
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3a3HaueHe mpaBo 3a0e3neuyeThes LI0I0 HU3KOM 3aKOHOJaBYMX akTiB. [lo 1X yncna Haje-
xarb 3akoHM YkpaiHu «IIpo HaykoBy Ta HayKOBO-TEXHIUHY HisbHICTBY», «IIpo mpiopureTHi
HaNpsiMU PO3BUTKY HAyKH i TexHiKW», Ykaszu [Ipesunenta «[Ipo 3abe3nedeHHs isIbHOCTI Ta
po3BUTKY AkaaeMii Hayk Ykpaiumy», «[Ipo nepxkaBHy MiATPUMKY HayKOBOT HisJIbHOCTI Aka-
JeMil HayK YKpaiHu» Ta iHIIi HOPMaTUBHO-TIPABOBI aKTH YKpaiHU.

[IpaBo mropuHM it rpoMaTHAHA HA CBOOOY HAyKOBOIT TBOPUYOCTi BUCTYIA€ TAKOXK IpeaMe-
TOM Mi>KHapOAHO-IIPABOBOTO 3aXUCTY, OCKIIBKU 3aKpPiILTIOEThes B 3araibHill Aekapaii mpas
aronuHu 1948 p. (m. 2 ct. 27) Ta B MiXkHapOoAHOMY MaKTi MPO €KOHOMIYHi, cOlliasibHi 1 KyJb-
TypHi nipaBa 1966 p. (n. 3 ct.15). ¥V 3B’s13Ky 3 1iuM YKpaiHa HapiBHI 3 iHIIUMU AepKaBaMU-
yuacHULIME [1akTy 3000B’s13y€ThCS OBAXKaTH CBOOOLY, 0€3yMOBHO HEOOXiqHY [Tl HAYKOBUX
JOCITi/PKEHb 1 TBOPYOI JisIBHOCTI L.

AHaJi3 KOHCTUTYLiHHOTO MpaBa JIOAWHHU i TPOMaJsIHHHA HA CBOOOY HAyKOBOI TBOPYOCTI
NpUBEPTAE yBary HayKOBLIB illle Bif paJsHCHKUX YaciB. YKazaHe MpaBO PO3MVISAJA€ThCS YacT-
KOBO B KOHTEKCTi BCiX KOHCTUTYLiiiHUX mpaB i cBoOoxa rpoMazsH (B. Ioropinko, B. ['onoBuen-
ko, M. Cipuii, I1. PaGinoBuu, A. Komnoniii, A. Omnitinuk, [x. Iapamkaes, O. Jlykaiesa,
K. Jlozinbcki Ta iHMmi) abo AeTanbHile B paMKax Jidiie KylnbTypHuX (yxoBHuX) rpas (I ly-
608, M. Opz3ix, b. [lepexnsk, C. Jlucenkos, O. ['punienko, . lllymak, B. Akynenxo, 0. Coxo-
JIeHKO Ta iHmmi)2. HU3Ky HayKOBHX JOCIIKEHb NMPHUCBIYEHO OKPEMHM MpobieMaM HayKOBOi
JisUTBHOCTI 3 MPaBOBOT MO3MILii, 1[0 HEPO3PHUBHO MOB’sI3aHE 3 peaizalli€lo paBa rpOMajsH Ha
cB0O0OO/Iy HayKoBOi TBOpYOCTi, a came mociimkeHns A. CeniaHoBa, B. Mauynina, P. Botika,
JI. knsapa, FO. Konenesuu, O. Oxxurosoi Ta iHmux aBTopiss. besnepeuno, mpaBo Ha cBOOO-
Jly HayKOBOI TBOPYOCTi TiCHO MOB’si3aHe 3 MPaBOM iHTEJIEKTyaJIbHOI BJIACHOCTI i BiAMOBiIHO
posmsaaeTses B boMy acriekTi (O. Cearoubkwid, O. [Tinonpuropa, H. boyaposa, B. AHTOHOB
Ta iHmi)4,

11106 BM3HAYNTH MOHATTSA KOHCTUTYLIHHOrO mMpaBa Ha CBOOOAY HAyKOBOI TBOPYOCTi, He-
00XiJJHO mepeayciMm 3’sicyBaTH, 110 K Take TBOPUICTh B3araii ii HayKoBa 30KpeMa.

B 3aranbHOMYy po3yMiHHI — i€ JisSTbHICTB, SIKa MMOPOKYE MIOCH SIKICHO HOBE, YOTO paHiiie
He Oyino. TpaauiiiftHO B eHIIMKIIOMEAWYHiil JiTeparypi NpUHATO pO3IIsATH TBOPYICTh Y IBOX
acmeKTax: MCHXoNoriYHoMy Ta (inocoperkomy. Ilenxomoris nocmimkye cam mporec
3MIMCHEHHS aKTa TBOPYOCTI AK CYTO iHAMBifyanbHe spuie. Pinocodis posrisgae nuTaHHS
I[OZI0 CYTHOCTi TBOPUOCTi B pi3Hi icTopuuHi nepiogu. Ha cboroani icHye monan 120 ¢ino-
codcrkux nedininiit uboro moHATTsS. Takuii ABOACTIEKTHHIA TiAXi[] 31a€THCS SO 3BY)KCHUM,
OCKIiJIbKH ChOTOMIHI JisJIbHICTh MOXKE BUCTYIIATH SIK TBOPYICTh y Pi3HOMaHITHUX (opmax Oe3-
MOCePeIHbOI COLiaNbHOI MifiCHOCTI. A Iie, CBOEIO YeProlo, BiTHOCUTH TBOPUICTh J0 IpeaMeTa
JIOCITi/PKEHHST 0araThoX HayK: TICHXOJIOTii TBOPUOCTi, ETHKH TBOPYOCTI, MEeAAroriku TBOPYOCTI,
eBPUCTHKH, TeOpil HAyKOBO-TEXHIYHOI TBOPUOCTI TOIIOS, KOXKHA 3 SKMX PO3KpHBAE ii cre-
MGpivHI prcH.

VY ropucnpyAeHLii NOHATTIO «TBOPUOCTI» HE MPUAINIEHO HAJIEKHOT YBaru, OCKiJIbKH Po3-
DISLIAIOTRCS JIMIIE 1 pe3yJabTaTd B paMKax IepeBaKHO LUBLTBHOTO (IIpaBa iHTENEKTYyalbHOT
BJIACHOCTI, aBTOPCHKE MpaBo) Ta iH(popMariifHoro mpaea. HemocTaTHbO PO3KPUTO MOHSTTS
«TBOPYOCTI» B3araji i «HayKoBOT» 30KpeMa B Haylli KOHCTUTYIIIHOTO MpaBa.

OTxe, TOHSTTS «TBOPUICTH» Ta «HAYKOBA TBOPUICTH» MOTpedye MOCITiHKEHHS i mepeoc-
MUCIIEHHS, B TOMY YHCIi i y IOpHCIIPYICHILlii, 1110, CBOEI Yeprorwo, nepeadayae iHTerpauito i
CUHTEe3 Hal0aHb Pi3HOMaHITHUX HAYKOBUX JUCLMILTIH LIOAO0 UUX [TOHATb.

Tak, caM TepMiH «TBOPYiCTBY MTOXOMUTH BiJl i€CTIOBA K TBOPUTIY TIPACIIOB’ THCHKOTO TOXO-
IUKEHHSI, 10 O3HAYa€ «CTBOPIOBATH B MpOLECi TBOPUOCTi SKi-HEOyNb IiHHOCTI», «POOHTH,
3ailicHIOBaTHY. IMEHHUK «TBOPB» BHKOPHUCTOBYETHCS B JABHBOCIOB’STHCHKIH MOBi SIK «TBO-
piHHS, icToTay’.

Jlo TpakTyBaHHS L[LOTO T€pMiHa 3BepTasnCs (inocodu 1ie 3 4aciB aHTUUHOCTI, KOMHU che-
POIO TBOPUOCTi OyJM MEPEeBaXKHO rany3b iCTOPUYHOTO W MOpabHO-PENiridHOrO NisiHHS, TOAI
SIK XyIOXKHSI Ta HAyKOBa TBOPYICTh pO3MIIsAAiIacs sIK IIOCHh IPYTOpsIHE.

AuJte 3BepHIMO yBary 10 dinocopcrkux norisiais XX cT. B ineanictnysiii ginocodii KiHIs
XIX-XX CT.CT. TBOPUICTh PO3MIAAAETHCS MEPEBAYKHO B 11 POTHUIIEIKHOCTI MEXaHIKO-TEXHIYHi
nisuteHOCTI. Ilpy oMy, siKIno ¢inocogist KUTTS MPOTHUCTABIISIE TEXHIYHOMY PallioHaTi3MOBI
TBOpYE MPUPOAHE HAYAJIO, TO EK3UCTEHI[iaNli3M MMiJKPECIIOE TyXOBHO-OCOOUCTICHY TPUPOLY
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TBOpYOCTi. B ek3ucTeHiani3Mi HOCiEM TBOPUYOTO Hayana € OCOOUCTICTh, K E€K3UCTEHIIis,
TOOTO SIK MEBHE ippallioHaJIbHE HAYaj0 CBOOOM, BUXiJl 32 MEXi MPUPOAHOTO i COIiaIbHOTOS.
OzHuM i3 NPEACTABHUKIB TAKOT JyMKH 6yB M. Bepases, skuii 3BOAUB MPOOIEMY MOIIYKY
OCHOB TBOPYOCTi J0 aHan13y eK3UCTEHIIIHHIX nepexxusanb. 3a ocHoBy M. bepusies obupae
013060;[y, 0COOMCTICTD i TBopqlcTL v TaKoMy KOHTEKCTIi (bmocoq) PO3IIsIAE JOAMHY K
iCTOTY, He3alle)kKHy He TiIbKM BiJ| CcBiTY, a il Binm bora. Tomy TBOpYiCTh BiH TNIyMauuTh HE SK
npaBo, a AK 00O0B’SI30K, OCKIJIbKY JIMIIE BiJIbHA JIFOAMHA 3[aTHA TBOPUTH®. B KOHTEKCTI 1ux
norsaiB M. BepasieB po3risgae i «HayKOBiCThY, B OCHOBI SIKOT — «Bipa B Te, L0 HAyKa € Bep-
XOBHHM KPHUTEPi€EM YCBOTO JXUTTSI AyXY, WO ii 3a00pOHH ¥ MO3BOJNIM MArOTh BHpiIIANbHE
3HaYEHHAN 10,

Ha BimMminy Big ¢inocodil ®KUTTSA Ta eK3UCTEHIiaNi3My, B TakhX (PitocopCchKUx HAMpsAM-
kax XX CT., IK mparMarusM, iHCTPyMEHTaJIi3M i ONU3BKi 10 HUX BapiaHTH HEOMO3UTHBI3MY,
TBOPYiCTh PO3MVISAAAETHCS 3 MparMaTUyHO1 MO3ULIT eI 3a BCe SIK BUHAXiJHULITBO, META SIKO-
ro — BUPILIYBaTH 3aBlaHHs, MMOCTaBJEHE MEBHOK CHUTyali€ro. [HCTpyMeHTani3M po3risaae
TBOPYIiCTb SIK BAATY KOMOIHAIIiO ifel, 10 CIPUAIOTh BUPIIIEHHIO 3aBIAaHHsA. [HIIMIA BapiaHT
PO3yMiHHS TBOPYOCTi 6aYMMO YaCTKOBO B Heopeasti3Mi, 4acTKoBO y ¢peHomeHouorii (C. Anek-
cannep, A. Yaiitxen, E. I'yccepnp Ta iHIm Muciuteni). Y CBOEMY pO3yMiHHI TBOPYOCTI
OiNBIIICTD YYEHUX JAHOTO TUITY OPIEHTYIOThCS HE CTiIbKM HA MPHUPOIO3HABCTBO, CKiIBKU Ha
MareMaTuKy, [0 BUCTYTAae K TaK 3BaHa 4ucTa Hayka. OCHOBOIO TBOPYOCTI BHUCTYMAaE He
JUSTBHICTD, SIK B IHCTPYMEHTAJTi3Mi, & CKOpIllle iHTENEeKTyalbHe CIOMISIaHHS, 1[0 HAOIMKYE
el HampsiM y TpakTyBaHHI TBOPYOCTi JI0 TUIATOHI3MY 1.

MapKcuCcTChbKe pO3yMiHHS BUXOJHUTD i3 TOTO, IO TBOPYICTh — Iie JAiSUTbHICTH JIFOAWHH, 1110
nepeOyI0By€ MPUPOJHUMN i COLiaIbHUI CBIT Yy BiMOBITHOCTI 3 LJIAMH i IOTpeOaMu JTFOMUHU
Ta JIIOICTBAa HA OCHOBI 00’€KTMBHMX 3aKOHIB AiHCHOCTI. TBOpUiCTH XapakTepu3yeThCsT HEMO-
BTOPHICTIO (32 XapaKTepoM 3/if{CHEHHS Ta Pe3yJabTaToM), OPUTiHAIBHICTIO H CyCIiNbHO-icTO-
PUYHOIO (a He JIMILIe iHAMBIlyalbHOK) YHiKaIbHiCcTI0. TBOpUa AisIBHICTD — Lie MPOSIB MPOLYK-
THBHOI aKTUBHOCTI JIFOACHKOI CBiTOMOCTI, sika, 3a cinoBamu B.I. Jlenina, «... He TOJIBKO OTpa-
KaeT 00bEKTUBHEIN MUP, HO B TBOPUT ero»!2. OmHier0 3 HeoOXiqHUX TepeIyMOB PO3BUTKY Ha-
YKOBOT Ta XyJIO’KHbOI TBOPUYOCTi BUCTYTae€ CBOOOMA KPUTHKH, TUCKYCil, 0OMiHYy AyMKamMu Ta
60poThOHM NorIsIIiB. BucyBaHHS HOBUX ifieii epeadauae BUXij 32 MeXi BXKe HASBHUX TEOPii i
OB’ sI3aHUX 13 HUMU METO/IB, KPUTHYHE CTABJICHHS 10 TpaauLii.

V 3B’A3KY 3 MOKA3aHUMH BHUILE ineamu BapTO MOTOUTHCA 3 AYMKOIO, 1110 TBOpIIICTL —ue
HE TPOCTA JisIbHICT JIIOJMHH, BHACHIIOK SKOI 3’SBIIAIOTBCS HOBI MarepiaibHi i XyXoBHi
LiHHOCTI CyCIiTBHOTO 3HaYeHHs!3. B mpoMy acmekri ciaymHo ctBepmkye B.M. AHTOHOB, 110
TBOPYiCTh BUCTYIIAE SIK YiNeCHPIMOBAHULL NPoyec NOULYKO80T QisibHOCIT TIOOUHU, pe3)ilbnd-
mom AKoI € wocb AKICHO HO8e, 3 NPUMAMAHHON UOMY HENOBMOPHICIIO, VHIKANbHICHIO,
opuzinanvHicmiol®.

OcCKiJbKM TBOPYICTb JIFOAMHU — L& OararorpaHHe sBUILIE, 11 4acTO MOMIISIOTH 32 PI3HUMHU
kpurepisimu. Tak, y Konctutynii YkpaiHu 3aKpiTuitoeTbes Mojiij TBOPUOCTi HA 4 BUIU: JliTepa-
TYpHY, XYIOXHIO, HAyKOBY i TexHiuHy!S. B.M. AHTOHOB HaBOIUTH Kiacudikaiito TBOPYOCTi
3a il pe3ynbTaraMy TaKUM YHHOM:

— IyXOBHa (XyIOXHS, JIiTepaTypHa);

— HAyKOBO-TEXHi4Ha (BUpOOHMYA, TEXHi4UHA, HAYKOBA, KOMII IOT€pHA, iH(OopMaIiiiHO-TeX-
HOJIOT14Ha, METOJMYHA TOLLO);

— BUKOHaBChKa (MalCTEPHICTh ApTUCTIB, JIEKTOPIB);

— KoMOiHOBaHa TOLIO!6.

Sk 6aunMo, TBOPYICTh MOXKE BUCTYMATH y Oarathox pisHoBHIax. ToMy 3aKkpimieHui y 4. 1
cT. 54 Koncturyuii Ykpainu BuuepnHuii nepenik ii BUAiB MOXe eI 3By3UTH MpaBa rpoma-
IsH y chepi peanizaiii cBoro TBopyoro noreHuiany. Lleit MomeHT nependavenuit y Koncru-
TyLifx okpemux aepxas. Tak, Hanpuknag, Konctutyuis Pociiicbkoi ®enepanii 3a3Hauae, 1o
JeprkaBa rapaHTye MpaBo Ha CBOOOMY JIiTepaTypHOI, XyI0XKHBOT, HAYKOBOT, TEXHIYHOT Ta IHuuUX
6udie meopyocmil’. 3 pO3BUTKOM CyYaCHOTO CYCILJILCTBA BAXKKO Iepea0adnTH BCi MOXKIIUBI
BHJIM TBOPYOCTi, TOMY OyJi0 O IiJIKOM BUITpaBJaHUM BHECEHHS BiIMOBiIHUX 3MiH 10 KoHcTH-
Tyuiil Ykpainu. Tak, 4.1 c1.54 nouineHo Oyno 6 BUKJIACTH B Takild pefakuii: «[pomaasHam Yk-
palHU rapaHTyeTbCsl CBOOOA JNiTepaTypHOI, XyAOKHBOI, HAYKOBOT, TEXHIUHOI ma iHuux 6udia
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meopuocmi, 3aXUCT {HTENEKTyalbHOI BJIACHOCTI, IXHIX aBTOPCHKHUX MpaB, MOPaJbHUX i Ma-
TepiabHUX iHTEpeciB, 110 BUHUKAIOTh Y 3B’S3KY 3 PI3HUMH BUAAMHU IHTEJIEKTyaJlbHOI Aislib-
HOCTi».

Ilepeiinemo 10 po3Isy MOHATTS «HayKOBa TBopqlcTL» K plSHOBI/II[ TBOp‘IOCTl B3arali.
[Mutanns wiel Teopii mocmipKyBanu Taki 3apyOixkHi Ta BiTUM3HAHI HaykoBii sk M. bepnses,
I. [Tpuroxxun, 0. Menkos, A. IOpesu4, B. Bepnaacekuii, B. fxoBnes, C. Aroazincekuii ta
iHIi!8,

C.M. AroaziHchKuii, aHaNi3yOuM HAYKOBY TBOPYICTb SIK JisUIbHICTh, OOTPYHTOBYE, 1O Ha-
yKa — 11 BUCOKO CIielliali3oBaHa JisuIbHICTh 3 MPOIYKYBaHHS HOBOTO 3HAHHS, B SIKili 0cOOH-
Ba yBara npuailfa€eTbcs MpoOieMi iCTUHHOCTI, CTyNeHs 00IPyHTOBAHOCTI, 00’ €KTUBHOCTI Ha-
YKOBHX pe3ynbraTiB. HaykoBa TBOpYicT, SIK CTBEpIKY€E aBTOP, Ha MPOTUBATY XYIOXKHIiH, MUC-
TEIbKil, Mae cnenngpiuHy pucy: pe3yasTaTH AOPOOKY BYCHOTO € iCTOPHYHO 3yMOBJIEHUMH i
OTI0CEePEeIKOBAHUMHU MONIEPEAHIM 3HAHHAM!O.

TpuBanuii yac npencTaBHUKaAMH MCUXOJOTI] Ta COLIONOriT HaAyKOBa TBOPUICTh TAyMayua-
sl sIK SIBUIIE HepallioHaJIbHE, Take, 110 0a3yeTbes TUIBKYM Ha IHTYIIIT i BU3HAUEHE TICUXIYHH-
MU Ta (i3i0NOriYHUMH BIaCTUBOCTAMH iHaAMBiga. CyuyacHui nicuxomnor i corionor A.B. FOpe-
BUY MEPEKOHAHWH, 110 Jit0Th HE JIMIIE MCUXOJIOTivHI (aKTOpH HAyKOBOI TBOPYOCTI (crocTe-
PEXIUBICTD, Oarara ysBa, 3aXOIJICHICTh POOOTOIO TOIO), a i Taki 0COONUBOCTI K «COLiab-
Ha CMaJKOBiCTh, IO BHUSBJISIETHCS B HACHiJyBaHHi He T€HIB, a LIHHOCTeW i crmocoliB mMmo-
BeZliHku»20, OTxKe, 3 1i€l Teopil BUIJIUBAE, 1110 TBOPYICTh K MisUTbHICTh, K TIPOIEC MOXKIIUBA
JIVIIE 33 HASBHOCTI MIEBHUX YMOB, BiJlIOBiHOI 0OCTAHOBKH, sIKa CIIOHYKA€ IO HAYKOBOL HisTh-
HOCTI.

Jlo 3100y TKiB BiITYUM3HAHUX YYEHHX CTOCOBHO PO3YMiHHS HAyKOBOi TBOPYOCTI BiJJHOCATH
(opMyBaHHS CHCTEMHOTO MiJXOIy, B OCHOBY SIKOTO MOKJIaJEHO MiaJleKTUYHI MPUHIMIHN i 3a-
KOHM. € HM3Ka iHIIKX Teopil Ta MOMIAAIB LI00 MPUPOIU i CYTHOCTI HAYKOBOT TBOPUOCTI.

Takum ynHOM, (hyHIAMEHTabHI MiAXOAW 10 PO3yMiHHS TBOPUOCTI B3arali, a HayKOBOT —
30KpeMa, 3 TONAY (iToCOPCHKOT0, ICHXOJIOTiYHOTO, COLIOJIOTIYHOTO 3HAHHS TAIOTh peallb-
HY MOXJIMBICTh yCeOiYHO AOCTIUTH I1i TIOHATTS 3 TMPABHUYOT TO3HILiT.

YuHHe 3aKOHOJABCTBO YKpaiHW He MICTHTh BU3HAYEHHS TBOPUOCTI B3araji Ta HayKOBOi —
30KpeMa. 3aKOHOJABelb YiTKO TyMA4yHTh JIMIIE TEPMiH «HAYKOBA IiSUTBHICTEY (Ta «HAYKOBO-
TEXHIUHa AiAIBHICTBY), AKa nepeadadae iHTeIeKTyalbHy TBOPYY AisJIbHICTh, CIPIMOBaHY Ha
oJlepXKaHHs i BUKOPUCTAaHHS HOBUX 3HaHB2!. TepMiH ke «HayKoBa TBOPUICTb)» BXKUBAETHCS JIU-
IIe y 3B 513Ky 3 MOHATTSAM «CBOOOIA», TOOTO KOJU MOBA e MpO rapaHTyBaHHS CBOOOIM Ha-
yKoBOT TBOpYocTi. Ha Hamy nyMKy, TYT BUHHKAIOTh MEBHI TEPMiHOJNOTIYHI HEY3TOIKEHOCTI,
ockinbku KoHcTHTY1isE YKpaiHu 9iTKO BKa3ye caMe Ha HAYKO8)y MEopuicho, a He OilbHiCmb,
OCKiJIbKH JiSTIbHICT HE 3aBXKJIM € TBOPUYOK. A TOMAI TEPMiH «TBOpYA AiSJBHICTBE» MOTpeOye
CBOTO YIiTKOTO IOPUAMYHOTO TAyMayeHHs, SKOTO HEMa€e B YNHHOMY 3aKOHOJABCTBiI YKpaiHu.

3ynuHUMOCS Ha aHaji3i came cBoOoau HaykoBoi TBopyocTi. Ha nymky C. Jlucenkosa, cBo-
0ona HayKOBOT TBOPUYOCTI, HAPIBHI 3 JiTepaTypHOIO, XyAOKHBOIO i TEXHIYHOIO, MA€E 3a METY 3a-
Oe3reueHHs] yMOB rpoMaasHaM YKpaiH! JJIsi HAHTIOBHILIOTO BHSBY TBOPYHX 3Mi0HOCTEH:

— MOXJIMBICTh TIPOBOJMTH BiJIbHO, TOOTO HEKOHTPOJIBOBAHI IEPKABOIO Ta IHITUMH CTPYK-
TypamH, HAyKOBO-TEXHIYHi TOCIi/PKEHHS;

— MOXJIMBICTh KOPHUCTYBATUCS MiATPUMKOIO JIepKaBU y 3[ilCHEHHI TBOPYOI AiSIIBHOCTI;

— HEIOTOPKaHHICTh aBTOPCHKUX MpaB?2.

CBoe OaueHHs TIOHATTSI cBOOOAM HaykoBoi TBopuocTi HaBoauTh FO. CoxoneHko — 1ie ra-
paHTOBaHEe TPABO i MOXKIIMBICTh YUEHOT0, HAYKOBOTO i HAYKOBO-TIENATOTIYHOTO IMpalliBHAKA
BiJIbHO 0OMpATH BiJMOBIHO JI0 CBOIX iHTEpeciB, 3Mi0HOCTEH i 3aralbHOIONCHKUX I[IHHOCTEH
(hopmu, HaNpsAMU ¥ 3ac00M iHTENEKTYaIbHOT isSIbHOCTI, CIPSIMOBAHOT Ha OJIepyKaHHS 1 J0Be-
JIeHHS 10 cTafii MpakTMYHOTO BHUKOPHCTAHHS HOBMX HAayKOBMX 3HAHb NP0 3aKOHOMipHOCTI
PO3BUTKY MPUPOAHU, CYCIIiIbCTBA, JIFOAUHU Ta IXHBOTO B3a€EMO3B’ 3Ky, MOTMBOBAHO BiIMOBIIS-
THCs OpaTH y4acTh y HayKoBili poOOTi, pe3ybTaT SIKOi MOXYTh MaTH HETaTUBHI HACIIIKH JIs
JIFOUHM, CYCIIJILCTBA a00 MOBKIMIA23.

SIK110 5K BUXOJWTH 3 TIONIOXKEHb 3arajibHol JeKIapallii mpas JIFOAWHU, TO CBOOOa HAYKOBOT
TBOPYOCTI Mepeadavae MOXKIIMBICTE 3aXUCTy MOPAJIBHHX 1 MaTepiajbHUX iHTEpeciB, 10 BUHH-
KaroTh y 3B’S3Ky 3 HAYKOBUMH TpalsiMU. AJie TaKke BU3HAYSHHs TIOHATTS He BigoOpakae Mmorisi
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Ha HAyKOBY TBOPYICTH 3 MO3MIUIi MOHATTA «cBOOOMM». OCKiNbKM «CBOOOAA» — XOYa € MOXK-
JIUBICTIO MEBHOI MOBEAIHKHU JIFOAMHY, aje He Ma€ YiTKOro MexaHi3Mmy peainizauii. [if Bnactuse
CKopilie 3000B’s13aHHSI yTpUMAaTHUCS BiJ Jil, sIKi OPYLIYIOTh AaHy cBoOomy24. Toxi mpaBo Ha
cBOOOIY HAyKOBOI TBOPUOCTI — Iie TapaHTOBaHE JIeP)KaBOIO 3000B’sI3aHHS yTPUMATHUCA BiJ He-
MPaBOMIpHHX (THX, IIO MOPYIIYIOTh PaBO) BTPYYaHb y TBOPUY HAYKOBY HisUTBHICTH TPOMAISH
Ta IXHIX 00’ €HaHb, Y TOMY YHCIi IOPUANYHIX 0Ci0. BUHIKa€e MUTaHHS: KON X Take BTPyYaH-
Hs1 € npaBoMipHuM? [Ipamo c1. 54 Koneruryuii YkpaiHu Ha 1ie He BKasye, ane 3 ii 3MicTy BUIl-
JIBAE, 10 MOXKJIMBE 00OMEXEHHs y 3AiHCHEeHHI CBOIX MpaB rpoMajissHaMU YKpaiHH, B TOMY YHCIi
i mpaBa Ha cBOOOY HAYKOBOI TBOPYOCTI, a camMe y BUIMAJKaX: B IHTEpecax HalioOHAJIbHOT 0e3-
MEKH, TEPUTOPIANIbHOI IiTICHOCTI a00 rPOMaICHKOro MOPSAKY 3 METO 3arnobiraHHs 3aBopy-
HIEHHSM Y{ 3JI0YMHAM, JJISI OXOPOHH 3[0POB’Sl HACENEHHs, [T 3aXUCTy pemyTamii abo mpas
iHIIKX Jirozed, A7t 3ano0iraHHs po3roJolieHHIo iHdopMallii, onepxaHol KoHpiaeHiitHo, abo
JUISL MATPUMaHHS aBTOPUTETY i HeynepemxkeHocti npaBocynas (4.3 cr.34 Koncrutynii Yk-
painu) Ta MOpaJ'[BHOCTl HaceneHHs (4.2 c¢T.35 Koncturyuii Ykpainu). [IpaBoBa gomycTUMicTh
HAYKOBOI TBOPYOCTi Ma€ BiANOBINATH CHCTEMI 3arajlbHOIIOACEKHMX LIHHOCTE>S.

Bapro 3ayBaxkutH, 1mo nmomiOHi 0OMe)keHHS B MpaBi Ha cBOOOIY HAYKOBOI TBOPUOCTI € Xa-
paKTepHUMU TaKOX JUIs iHIIKUX KpaiH nmocTpaasHcbkoro npoctopy (Pocilickkoi ®enepariii, Pe-
crybniku binopycs Tomno), siki mogonany igeosoriuHi nepenony, mo Oynu nputamanai Kon-
crutyuii CPCP 1977 p. #, BianosigHo, Koncturyuism corosnux pecry6iik (YPCP, PPOCP
1978 pp.). B pagsHcbkuii nepiof 1e mpaBo 3aKpillIroBalIoCs 3 3ayBaKEHHM, 1110 MOBa ijie mpo
cBOOOJy TBOPYOCTI «BiAMOBiIHO IO IiJieli KOMYHICTUYHOrO OYJiBHUIITBO, 110 3HAYHO OOMe-
JKyBaJIo TBOPYY CBOOOIY HayKOBIIiB2S.

CyuacHuii 3aKOHOJIaBUO 3aKPiIJICHU piBeHb CBOOOAM HAYKOBOT TBOPYOCTI B IIJIOMY € JIO-
CTaTHIM JIs pealtizallii iHTeJIeKTyalIbHOTO TIOTeHIialy rpoMajsiH y cdepi HayKOBOI Ta HayKo-
BO-TEXHIYHOI AisTIBHOCTI, OCKiNbKU I'PYHTY€ThCS Ha IPUHIIMITI i1e0JI0Ti4HOT OaraToMaHiTHOCTI
(4.1 ct.15 Koncrutyuii Ykpainu), BiiNoBijae HOpMaM Mi>KHApOJHOTO MpaBa, a TAKOXK rapaH-
TyeThes 3a00poHOI0 meH3ypu (4.3 cT. 15 Konctutyuii Ykpainu), ane ps mpodieM BHHUKAE ca-
Me TIpH peati3allii 3a3HaueHoro mnpasa Ha MoCTPaITHCEKOMY MPOCTOPI.

OTxe, TIOHATTS TIpaBa JIIOIUHA W TPOMaJSHUHA HAa CBOOOIY HAyKOBOI TBOPYOCTI MIiCTHTH
y cobi 6araro mpoOIieMHUX 1 JUCKYCIHHUX MHUTaHb, SKi MOTPeOyIOTh HAYKOBOTO OOTPyHTYBaH-
HS Ta BTUICHHS B 3aKOHOAABYil MPaKTHLII.
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Ompumano 21.03.2006
Pe3rome
B crarbe paccmMarpuBaloTCs MOHSATHE U COACPIKAHUE MpaBa YeJIoBeKa U rpakJlaHMHa Ha CBOOOIY HAay4YHO-
ro TBOp4Y€ECTBA. Ha ocHose Pa3IMYHBIX MOAXOA0B MPEACTABJIEH aHAJIU3 TOHSTUI «TBOPYECTBO», «HAYYHOEC

TBOPYECTBOY», «CBOOO/IA HAYYHOTO TBOPYECTBA», a TAKKE MX 3aKpeIieHHe B AEHCTBYIOLIEM 3aKOHOAATENIbCT-
B€ YKpauHBbI.
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TEOPETHYHI TA IPAKTHYHI IPOBJIEMU
KOHCTHUTYIIITHOTO OBOB’SI3KY JIIOAWHM I TPOMAISTHUHA
HEYXWJIBHO JOAEPKYBATUCS KOHCTUTYIII YKPATHHA
TA 3AKOHIB YKPATHH

Huni panukansHO 3MiHIOIOTECS BiTHOCHHH 0COOHCTOCTI i mepxasu. He mommaa cTBOpe-
Ha JIJIs IeprKaBy, a AeprkaBa 1Jisl JIIOJAWHU — TaKWi HAWTOJIOBHIIIWI MPUHIIMT IXHIX CTOCYHKIB.
[IpiopureT MrOOMHU Mepen IepKaBOIO AONOMAarae yCBiIOMUTH MiCIle JIIOAWHH B CYCITiINBCTBI.
Ile Mmicie He BH3HA4Ya€ThCS AEP’KABOKO, BOHO HANEXKUTh JIFOAWHI M peaiisyeTbcst B Mipy il
iHiniaTuByM i MoxJIMBOCTEN. [ pOMaIiHChKE CYCMiJIbCTBO THM i BiIPi3HAETHCS BiJl CYCMUILCTBA
TOTAIIITAPHOTO THITY, [II0 BOHO PO3BHBAETHCS HA OCHOBI CAMOPETYIIIOBAHHS, TOOTO HEMAE T10-
TpeOH B TOTaNbHIN NepXaBHil permamenTanii. Jlep:kaBa Iuiie MEeBHOIO MipoI0 PETYIIOE TI0-
BEJiHKY JIFOIUHH, 1100 HEe TOPKHYTHCS ii CBOOOIH it 3a0e3MeUnTH CyCIiibHI IHTEpeCH.

Ha cy4acHoMy erami po3BUTKY KOHCTHTYLiMHOTO OyAiBHHMIITBA O0OB’S3KM BUCTYIAIOTh
00’€KTUBHOI HEOOXiJHICTIO, BUMOTOI, L0 BHCYBA€ETHCS CYCMUJILCTBOM JO JIFOAUHU 3 THUM,
1100 He MopyLIyBaIKCs MpaBa iHIIOT 0COOUCTOCTI i CYCMiNBbCTBO MO0 (PyHKIIOHYBAaTH HOP-
MaJIbHO i CTabUTBbHO, ajKe ISl CYCIiILCTBA HABAXIIMBIIIIE Te, 00 OT0 YISHH HE TUTbKH T0-
BHO i MPaBWJIPHO BHUKOPUCTOBYBAJM CBOi IpaBa, a CBiIOMO U CYMIIIHHO BHKOHYBAaJH CBOL
000B’3KH. A BOJIHOYAC HEBUKOHAHHS MEBHOK YaCTHHOKO YJICHIB CYyCHIJILCTBA 3aKPIMJICHUX Y
3aKOHOAABCTBi 00OB’S3KiB HEMPAaBOMIpHO 3MiHIOE X KOHCTHTYLiHHO-IIpaBOBHH cTaryc Ha
IIKOAY CTaTycy iHIIMX Horo 4ieHiB, mpaBa Ta CBOOOAM SKUX, BiIMOBIAHO, (haKTUIHO 0OMEXKY-
FOThCSL.

Y HayKOBOMY acIeKTi BaKJIMBO HOCIIIUTH OKPEMO KO)KEH OCHOBHHUIT 00OB’SI30K JIIOMUHH
i TpOMaITHAUHA 3 MOTVISITY HOTO KOHCTUTYIIITHOTO 3aKpilIeHHs, KOHKPETH3aIlil B TOTOYHOMY
3aKOHOMIABCTBI, peajbHOTO 3aCTOCYBaHHS Ha MPaKTHII.

BaxxnuBuM 000B’3KOM TpOMaISHUHA YW OyJb-AKOT iHIIOT JIFOAWHY, 1O MPOXKKUBAE B YK-
paiHi, € 0008’30k JozxepxyBaTucs KoHCTUTYLT Ta 3akoHIB YKpaiHu, IKuil BUpaXXaeThcs B He-
00XiZTHOCTi YiTKMX HAcTaHOB MPABOMIpPHOT MOBEAIHKM JIIOAWHHU B YCix cdepax ii KuTta i
nisibHOCTI. JlaHuii 000B 430K € (yHIaMEeHTAIbHUM, IPUTAMaHHUM JIFOAKHI (TIpo 1o e Mo-
Ba B 4. 1 cT. 68 Konctutynii Ykpainu). Bike choromHi 3 yneBHEHICTIO MOXKHA Ha3BaTH I
000B’30K YHiBEpCaAIbHIM, OCKiJIbKHA 03 HOTo MpOTroJIONIeHHs BTpayae CEHC iCHyBaHHS KOH-
CTUTYLIMHUX MpaB, cBOOOI i pemTrt 000B’s13kiB. O00B’ 30K HEYXUIIBHO J0/epKyBaThcs KoH-
CTUTYILl Ta 3aKkoHIB YKpaiHH TOKJIaAaeThCsl Ha JIOAWHY HE 3 IMPUMXH JEpKaBU YU
CYCILJILCTBA, & TOMY, 1110 0€3 Horo 00’ €KTUBHOT i yCBIOMJICHOT HASIBHOCTI JIFOUHA FOPUINY-
HO I paKTUYHO HE MOXE KOPUCTYBATUCSl CBOIMHU TpaBaMu i cBobomamu. Came ToMy B CT. 23
Konctutynii Ykpainu BkazaHo: «KokHa JFOMMHA Ma€ MpaBO Ha BiJbHHN PO3BUTOK CBOET
0COOMCTOCTI, SIKIIO TPH [IBOMY HE TOPYUIYIOThCS MpaBa i cBOOOMM iHIIWX Jtofel, Ta Ma€e
00O0B’SI3KM TIepe]] CYCITIBCTBOM, Y SKOMY 3a0e3leuyeThesl BibHUM i BCeOiUHMIT pO3BHUTOK il
ocobucrocTi»!.

[Tpu gocnimxeHHi 000B’A3Ky JIOAMHU i rpoMaJsiHUHA HEYXUJIbHO HoAepxyBaTtuca KoH-
CTUTYLII Ta 3aKOHIB YKpaiHU CIIiJ MiJKPECTUTH HOr0 BaXKJIMBE 3HAYEHHs y 3MIlIHEHHI Tpo-
MaJICBKOT TUCLUIUTIHH, PO3BUTKY IEMOKpATii, & TAKOK BKJIUBY POJb Y TPABOBOMY pPeryJIro-
BaHHi MOBEJIiHKN YYaCHUKIB CYCMiIbHUX BiTHOCHH, Y 3pOCTaHHI BilMOBiAaIbHOCTI rpOMajIsTH
i mepxaBHuX opraHiB. Lleit 000B’s130k He citig oOMexxyBarn nuie KoHcTutymiero i BnacHe 3a-
KOHOJJaBYUMHU aKTamu. B 1iboMy 000B’sI3Ky 3akaieHUuil IHUPIINAN 3MiCT, SKHii MOXKHA BHU3HA-
YUTH KBaJi(iKyBaTH K 3aKOHOIOTPUMAHHSA. A 1€ 03HAaYae, 110 POMasTHI 3000B’s13aH1 TaKoK
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KoHcTuTyLiMHe nNpaBo Ta KOHCTUTYLIAHUIA npouec B YKpaiHi

JOJICP KyBaTUCS TIiI3aKOHHUX aKTiB OpPraHiB Jep)KaBHOI BIaJM Ta aKTiB MiCIIEBOrO CaMOBpsi-
nyBaHHs. Tob6To MoBa iije Mpo AOTPUMAHHS YMHHOTO YKPAaiHCHKOTO 3aKOHOJABCTBA, SIKE
MICTUTh aKTH HE JIMIIE BUIMIOT FOPUIUIHOI CHITH.

[Torpu 3aranbHUi 000B’ 130K JoAepKyBarrucsas KoHcTuTywii, € it mpsaMuii mpumuc rpomMas-
HaM JIOJIepXKyBaTHC KOHKPETHUX KOHCTHUTYUiitHMX 3a00poH. Tak, Hampukian, y 4. 1 ct. 37
Koncturynii Ykpainu 3a00poHA€TbCS yTBOPEHHS N MisJBHICTH MONITHYHMX MapTiil i Tpo-
MaJCbKHMX Opratizauiif, mporpamHi unijgi abo aii SkuX CHpsIMOBaHI Ha JIKBiJaI[il0 He3aJIeX-
HOCTi YKpaiHHW, 3MiHy KOHCTHUTYLIHHOTO Jaay HACHJIbHHLBKUM IJISXOM, MOPYLIEHHS CyBe-
peHiTeTy ¥ TepuTOpianbHOI LITICHOCTI NepikKaBH, MigpuB i1 Oe3MeKH, He3aKOHHE 3aXOTUICHHS
Iep KaBHOI BJIaH, MPOTaranay BiffHH, HACWIIECTBA, HA PO3MATIOBAHHS MiXKETHIYHOI, pacoBoi,
peniriitHoT BOpoXkKHEYi, OCATaHHS Ha TpaBa Ta CBOOOIH JIIONWHU, 30pOB’sl HaceleHHs. Bera-
HOBJTIOETBCS, IO HA TepUTOPil YKpaiHu 3a00pOHSETHCS CTBOPEHHS ¥ (QyHKIIOHYBaHHS Oyab-
AKUX 30poiHuX (opMyBaHb, He TependaueHuX 3akoHOM. Ll HOpMa KOHKpeTH3ye KOHCTH-
TYUiiiHU# 000B’A30K rpoMajsiHaM, HArOJOUIYIOUYH M PO YTPUMYBaHHS Bifl yKa3aHUX Jil.

CBo€10 4eproro, KOHCTUTYIiHHUI 000B’ 130K noxepkyBarucs Koncrurynii Ykpainu i 3a-
KOHIB YKpaiHH He 0OMeXyeThcs BUMOTAaMH He TOpPYIIyBaTd IXHIX mpumuciB. JJoTpumanHs
KoncruTynii #i 3akoHiB mepenbauae i MO3UTMBHUN ACTEKT: CBOEKD MisTIBHICTIO, COCOOOM
JKUTTSI JIFOJMHA TIOBMHHA CIIPUSATH MPaKTHYHINA pearizanii npuHuumis KoHcTuTy1Lil, MOJ0KEHb
3aKOHOJIABCTBA.

OTxe, MOXKHA CKa3aTH, 110 3MIiCT KOHCTUTYLilfHOro 000B’s3Ky aonepxyBarics KoHctu-
Tylil YkpaiHu Ta 3aKoHiB YKpaiHU BUpPaxaeThcs B ABOX Pi3HOBUAAX:

— Mo-Tiepine, B He0OXiTHOCTI 3MiHCHIOBATH aKTHBHI MTO3UTUBHI i1 HA KOPUCTH iHIINX y4ac-
HUKIB MMPaBOBiTHOCHH;

— TO-IpyTe, B HEOOXiJHOCTI yTpUMYyBaTHUCS Bill Ail, 0 3a00pOHEHi HOpMaMH Mpasa.

B peanbHOMy %UTTi 000B’s130K JoAepxKyBaTucs KoHcTuTyLil Ta 3akoHiB YKpainu nepedy-
Ba€ B MpoLECi MOCTiiHOT, 6e3nepepBHOT Ta AOBroTpUBaIOl peanizalii, TOOTO L peaizauis €
3BUYAHUM HOPMaJIbHUM CTaHOM, CIIOCOOOM iCHyBaHHsI. BUKOHaHHS 1IbOTO 000B’ 3Ky BiJI0Y-
BAa€THCS B JIOAWHU MPAKTUIHO TOCTIHHO, TYT IMpaBoBa HEOOXiTHICTH, IO BUpa)keHa B 3aKOHi,
Ta peanbHi Jii 3 11 pearizalii Hepo3aiabHi, 30irafoThes i 32 YacoM, i 3a 3MiCTOM.

Koncruryuiitnuit 0608’30k nomepkyBarucsi Koncturyuii Ta 3akoHiB Ykpainu nependa-
Yae MiANopsAKyBaHHS MOBEIIHKM OKPEMUX JIIoAeH BOJi BChOro yKpaiHchkoro Hapoxay. Ha Ha-
11y TIyMKY, CaMme BOJIs HapoJy BUCTYyTa€ HaliCTOTHIIIOK, HABAaroMillIow 03HAKO, OCHOBHUM
€JIEeMEHTOM yKa3aHoro o00B’s3Ky. BoHa oTpuMye CBili POSB y BCil CYKYMHOCTI CyCHibHOT
JUSTBHOCTI, X049 OM SIKHX CTOPIH JKUTTS CYCHiJIbCTBA TOPKAaNach, Yy CKIAAHIA CYyKYIHOCTI
CYCIiJIbHUX MparHeHb, BUMOT, HACTPOIB, 3alMTIiB HAPOJHUX Mac; y CYCHiIbHIA ayMmili Ta 6ara-
ThOX iHIMX (opMax. OCKiNBKH 3araJbHOHAPOAHA BOJS BHCTYIAE€ €JIEMEHTOM CYCIiNBHOI
CBiZIOMOCTI, 1T He BapTO PO3MIAAaTH K apu(pMEeTHUHY CyMy BOJI BCiX WIEHIB CyCHiIbCTBA. 3a-
raJbHOHApOIHA BOJIA SIBJIAE€ COOOMO SIKICHY XapaKTepUCTUKY LiJIecnpsMOBaHOI HisJIbHOCTI
CYCIHINTBCTBA, IO BUILTHBAE 3 iHTEPECIiB YCHOTO HAPOAY 3arajom2. 3po3yMijio, IO B OKPEeMHUX
BUMAJKaX BOHA HEe MOXe 30iraTtucs 3 iHTepecaMu il BOJlel0 OKpeMHX iHAUBIIIB.

HeoOxinnicth BukoHaHHs KoHcTHTy1iT Ta 3akoHIB YKpaiHH, 3 OHOTO OOKY, Ta peajizalis
BOJIi HAPOJY 1 Jep)KaBH, K HACJIJJOK BUKOHAHHS [[bOTO KOHCTUTYLIHMHOTO 000B’ 3Ky, 3 iHIIO-
ro, SIBJIAIOTH COOOI0 €NWHUI MPOIIEC, a caMe MpoLec NepeTBOPEHHS B KUTTA npumnuciB Kon-
CTUTYII i 3aKOHIB YKpaiHu, AepxaBu. 3AiHCHEHHS BOJIi i ONITUKK HApOIy Ta AP KaBH € JI0-
CHUTbH BRXXJIUBHM, aJKe, SKIIO Taka BOJS HE pealli3oBaHa, TO IIe HiY0ro He MPUHOCHTH Hi JIF0-
JMHi, Hi nepxagi. BapTo moroauturcs, mo KoHCTHTYIIS i 3aKOHM HAHOIIbII y3araibHEHO Bijo-
OpakatoTh BECh CTaH CYCIUJILHUX BiTHOCHH, MPUAHATI B JepXkaBi i CycHinbCcTBI HOpMHU, TIpa-
BUJIA MOBENiHKH, SKUX MOBHHEH JIOTPUMYBATUCS KOKeH rpoMaasHuH. CBOE 4eproro, Hai-
MEHIIIe MOPYIIEHHS LIUX HOPM IOB’si3aHE 3 YTHCKOM iHTepeciB AepKaBH, CyCHilbCTBa i, Ha-
camrnepes, TpoMajsH. IcToTHa OinbLIiCTh NIOAEH Ta MONITUYHI iIHCTUTYTH BBa)XKalOTh 3a Mpa-
BOMipHE TOBOPHTH, IO BOHHW MPEACTABISIOTH IHTEPECH HAPOAY, BUPAXKAIOTH BONIO HAPOLY,
3HaIOTh, YOTO HApPOJ TparHe, MitoTh BiJ HOro iMeHi i 3a HOro AopydYeHHSM, X04a HaCHpaBIi
3’SICOBYETBCS, 1110 BCE 1ie lajieKe BiJl iCTUHY, a iXHi il yacTo cyrnepeyars iHTepecaM i Boi Ha-
poxny. Hopmu KonctuTymii Ta 3akoHiB YKpaiHU MOXKYTh 3aJIMIINTHCS TPOCTO HA Tamepi, i e
BUSIBUTBHCS HE HAWKPAILIOK CUTYAIi€r0 i1 B3a€EMOBIIHOCHH Biaau Ta Hapoay. KoHcTutyuis,
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HacamIepe/, € eJIeMEHTOM TeBHOI (inocodil AepikaBy, 110 IPYHTYETHCS HA PO3yMiHHI Hebe3-
neKku HeoOMeXxkeHoT JepkaBHOT BIIaAM AJisl BOJ Ta Onaromonyuds jroauHu. Jlvie nemMmokpa-
TUYHA JIepKaBa CIIPOMOYKHA OOMEXHTH CBOI Ipapa 3a JornomMoror Koncruryuii # 3abe3nequn-
TH MOXITUBOCTI JUI peatizallii iHTepeciB iHIMX cy0’€KTiB CyCMIbHUX BiAHOCHH. ToMy OyIib-
sIKe [MBIJTi30BaHE CYCIiJIbCTBO MOTPeOy€E KOHCTUTYIIT i CTBOPEHHS YMOB ISl i1 JOTpUMAaHHS.

HeonHopasoBo i 1ocuTh cripaBeINBO 3BEPTAIOTH yBary Ha Te, o Koncturyuis Ykpainn
nie He cTtana Juisi 6araTboX rpoMajisiH COLabHOW WiHHiCTIOY. B cycminbHil aymii e He
CIIOBHA YCBIJJOMJIIOETHCSI peasibHa POJib HAWBAXKIIMBIIIOTO MOJITHKO-IIPABOBOTO JAOKYMEHTA,
HOro 3HAYYLIiCTh Ui PO3BHTKY HMPABOBOI CHCTEMH YKpaiHH, CTAHOBJICHHS COLIANIbHO-EKO-
HOMIYHMX i MOJITMYHUX MPOIECiB Ha JEMOKPaTHYHHUX 3acagaX. Y CBIJIOMOCTI mrofel He-
00XiJTHO BUXOBYBaTH noBary 0 KOHCTHUTYIIiT, 10 3aKOHY K ()YHIaMEHTAJIbHUX PETyJIsTOpIB
CYCIiJIBHUX BiTHOCHH. AJiKe Oe3 MmoBaru J10 3aKOHyY, 10 THX I[IHHOCTeH, 1110 nependadeHi Kon-
CTUTYLi€10, 10 3AIHCHEHHS BOJIi HAPOIy HEMOXKJIMBA MOOY0BA MTPABOBOT, AEMOKPATHYHOI Iep-
KaBH, 3a0e3MeueHHs! cTa0iIbHOCTI KOHCTUTYLIHHOTO JIaay Ta YiTKOro MpaBOMOPSAKY i, 3BHU-
YaifHO, HEMOJJINBE Halle:)kHe BHKOHAHHS OCHOBHOTO 3akoHy nepykaBu. «He Oymemo moBaka-
1 KoHcTHuTy1it0, HEe Oyae MoBaru 10 Hac, 10 YKpaiHu, 10 11 Hapoay»S.

Crig morogutucs 3 nymkoto 0. Toxnkw, Mo BHUCIOBIIOBAHHS AESKUX HAPOJHUX IEITy-
TaTiB, MOJIITHKIB, YIEHHUX MPo Te, 110 KOHCTUTY1Iis B HAC oraHa, He MPHHOCSTH KOpUCTi. YnH-
Ha Koncrurtynis Ykpainu 1996 p. BUKoHye BaxJIuBi cructeMoTBOpui (yHKLii. BoHa — ocHOBa
MpaBOBOi CHUCTEMH i BOHA BU3HA4ae 11 po3BUTOK®. [cTHHHA MpaBOBa CBiIOMICTb IPOMaISHCh-
KOTO CYCITIBCTBA Mae 0a3yBaTucs JIHIIE HA OCHOBHOMY IOKyMEHTi nepykaBu — KoHcturymii
Vkpainu, K €IMHOMY MPHUHATOMY BCiM YKpalHCHKMM HapoOM 3aKOHi, 10 Mae HalBUIILY
IOpUINYHY CHUJTy 1 Ge3nocepenHio Aito. IrHopyBaHHS mosioxkeHb KOHCTHUTYIIT, OpyIIeHHs 11
HOPM 3aBJa€ BEJMKY INKOAY JIIOAMHI U TpoMalisHUHY, HE CHpHUSE CTAHOBJICHHIO KOHCTH-
TYLiOHaNi3My, IIKOJUTh YChOMY CYyCIiNbCTBY, HOT0 LiJTicCHOCTI # cTabinbHoCcTi. OMuH i3 mokas-
HUKiB KOHCTUTYI[IOHAJII3My — BUCOKA TMOJIITUKO-IPABOBA KYJIETYpa, B OCHOBY SIKO1 3aKJIaZIeHO
noBary o Koncturtynii sk conianbHoi {iHHOCTi. CTaHOBJIEHHS KOHCTUTYLIOHANI3MY TOYH-
HaeTbes 3 moaru 10 Konctutyii Ykpainu’. CTOCOBHO 0COOMCTOCTI KOXKHOTO MPOMASTHUHA,
MpaBoBa KyJabTypa — Iie He TijdbKW 3HaHHS KoHCTUTYIIT i 3akoHiB YKpaiHH, HE TiJbKH PO-
3yMiHHS TIpaBa, a i CBiZioMe BUKOHAHHS IXHIX MPUMHCIB y MPaKTHUHil HismbHOCTI. He koxxHy
OCOOMCTICTh, 110 3HAE i pO3yMi€ MPaBOBI HACTAHOBW, MOXKHA BBA)KATH JIFOAMHOK MPaBOBOL
KyJabTypH. Takoro € Ta JIIOANHA, B SIKOT 3HAHHS TOBE/CHI /10 PiBHS BHYTPINIHBOI MOTPeOU Oe3y-
MOBHOTO BUKOHaHHS1 OCHOBHOTO 3aKOHY Jep)KaBH Ta iHITUX HOPMAaTHBHO-IIPABOBUX aKTiB, XTO
B CBOTH MPaKTUYHIH JisUTEHOCTI BUKOHYE iX 32 BHYTPIlIHIM MepekoHaHHsaM. Ta, Ha yKaJb, HUHI
JaHWI TOCTYNaT He BUKOHYEThCs OaraTbMa cy0’€KTaMH MPOBOBITHOCHH. | e CTOCY€eThCs He
JIUIIE TePEeCiuHuX rPOMalisiH, a i OKpeMHX JepXKaBHHUX MOCAIOBIIIB BUCOKOTO paHTy. CBOIMHU
HEeTPOJyMaHUMHU, TIOMUJIKOBUMHU JiSMU BOHU MOXYTh CIPUUMHHUTU HeaOUsKy MaTepiasibHy
LIKOJY CYCHiJIbCTBY, JepKaBi, TpOMa/isHaM, MOXUTHYTH BUCOKUN aBTOpUTET 3akoHy. O00B’ 30K
JePIKaBHOTO CITy>KOOBIISI — TOTPUMYBATHUCS W BUKOHYBaté KoHcTHTYLII0 YKpalHu, ciKyBaTH
3a ii BUKOHAHHAM THIIMMH TPOMaJSTHAMHU, TisITH MPO30pPO i 4ECHO 3 METOIO CITYKiHHS HAPOIY
VYkpainu. Kpim Toro, BaKJIMBO HE TiIbKY JOAEPIKYBaTUCs 3aKoHiB, — 3a3Hauae O.®. CkakyH, —
a # CTBOPIOBAaTH CIpaBemINBi, TOOTO MpaBoBi 3akoHH. BoHM MaroTh OyTH HOpPMaTWBHUM
HiArPYHTTSAM 3aKOHHOCTI, a 11 (yHLis — JoAepKaHHS 3aKOHIB B iM’s TOpXKecTBa CBOOOIH, CrIpa-
BeAJIMBOCTI»S. 3a0e3neueHHs] KOHCTUTYLiIHHOT 3aKOHHOCTI — e mpodyieMa He TilbKH pUArY-
Ha, a i MONITHYHA, OCKUTBKH 0e3M0CePEIHBO CTOCYETHCS JOTPHUMAHHS Ta BUKOHAHHS KOHCTH-
TyIiiHOTO 000B’A3KY noaepkyBarucs KoHcTuTyIil Ta 3akoHiB YKpaiHu. BukoHaHHS 1i€l BH-
MOTH HeoOXiZIHe B iHTepecax He JIHIle CYCIibCTBa, a i BiacHe ocoducTocTi, 60 11e 3abe3re-
qy€ MOXKJIMBICTh KO)KHOMY KOPHCTYBaTHCS colialbHUMHM Onaramu. 3 iHImoro 00Ky, AeMokpa-
TUYHA, TIPAaBOBA Jep)kaBa NMOBUHHA JIETITHMHUMH 3ac0o0aMu 3a0e3MeYnTH BUKOHAHHS BKa3aHoO-
ro 000B’sI3KY.

CIti1 HArOJIOCHTH HA TOMY, IO TPOMaAsHAM YKpaiH! MOTPiOHO He JIMIIIe MOBaXKaTH U J0-
nepxyBatrcs BuMor KoHeTuTyii Ykpainu, a Takox 3axuinatd ii. JJopedHo 3ayBakuB Cyaas
Koncrutyuiitnoro Cyny Ykpainn M. CaBenko: «3axuct KoHCTUTYIIT € 3aBIaHHAM i KOHCTH-
TyuiiHUM 00O0B’S3KOM yCiX OpraHiB Aep’kaBHOI BJaJH, OPraHiB MiCIIEBOTO CAMOBPSTyBaHHS,
nocasioBux ocibd, rpoMajsH, iXHiX 00’ €JHAHb 1 FOPUAMYHUX OCIO»°.
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KoHcTuTyLiMHe nNpaBo Ta KOHCTUTYLIAHUIA npouec B YKpaiHi

Takum unHOM, KoHCTUTYLIis YKpaiHU € CyTTEBUM (haKTOpoM 3a0e3NeueHHs 3aKOHHOCTI i
MPaBOMNOPSIIKY B JepKaBi, BATOMUM MPOBIIHUKOM CTaOiJbHOCTI iHCTUTYTIB BIAJAU, a TAKOX
HEeOoOXiJTHOFO YMOBOIO CTaHOBJICHHS TPABOBOI IEPrKaBH, II0 3aCHOBAHA HA BEPXOBEHCTBI Mpa-
BA, 3allepevdeHHi abCOMIOTU3MY Ta CBaBiIIA B, i JOTpuMaHHA BUMOT KoHcTHTymii Ykpaiau
— e He mpocTo GOopMaJbHICTh, 1le, HacaMIiepe, BAKOHAHHS, 3iHCHEHHS, T0O3BOJIUMO cOO0i
HaBiTh CKa3aTH, IO II¢ — NIaHyBaHHA BOJI Hapoidy. ToMy iCTOTHO HeoOXilHa wLijeHanpaBIeHa
pobora: a) hopmyBanHs nmoBaru 10 Konctutyii Ykpainu; 0) migBUILEHHs poJli 3aKoHiB Ykpai-
HU SIK (yHIAMEHTaJbHUX PEryNsATOPiB CYCHiNbHUX BiIHOCHH y MPaBOBiil nepxkasi; B) popmy-
BaHHS B TPOMAJSH BHUCOKOI KOHCTHTYLINHOT KynbTypu. BrokpemiieHHs cepel yciX KOHCTH-
TYHIHHUX 000B’SI3KiB caMe HEYXHIILHOTO JoTpuMaHHs KOHCTUTYIIT Ta 3aKkoHiB YKpaiHu € 1o-
CUTh OOTPYHTOBaHUM, OCKIJIbKH 0e3 IIbOro HEMOXIIMBI Hi 30aaHcOBaHa MpaBOBa cUCTEMa i
e(eKTUBHE MPABOBE PETYJIOBAHHS, Hi PO3BUTOK JIEMOKpaTii i 4iTkuii mpaBonopsaok. Januii
0603’51301< SBIISIE COOOO BCTAHOBJICHY JIePAKABOIO Mipy i crioci6 (06pa3) HeoOXinHOT MOBEAIHKH
TIOJMHHU i TPOMaJITHUHA B VYkpaiHi, BUpaXeHOi B HOpMax KOHCTHTyull Ta 3aKOHaX YKpau{H
Y3TOKEHOT 3 MONITUKOIO ACpKaBH 3T 3a0e3MedeHHs pean13auu GyHKLIH cycminbeTBa i
Iep)kaBH, B MeXKax i MOpsaKy, nepenbadennx Koncrutyieto i 3akonamu Ykpainu. CyTb KOH-
CTUTYIITHOTO 00O0B’s3Ky aonepxyBatics KOHCTHTYIIT Ta 3aKoHiB YKpailHH KOPiHUTHCS B
ColliallbHIi 3yMOBJICHOCTi, 1[0 BHU3HAuU€HAa: a) 00 E€KTUBHOK HEOOXiAHICTIO TpaBa B
CYCHINBCTBI; 0) 00’€KTUBHOIO CYTTIO CYCITIIBHUX BiJHOCHH, Ha BPETYJIIOBAaHHS SKHUX CIIPSIMO-
BaHa MpaBOBa HOPMA, 110 BCTAHOBIIOE Liell 000B’s30K; B) (YHKLUIOHAJBEHUM MpPU3HAUYEHHIM
000B’5I3Ky y MPaBOBiAHOCHHAX.

I Konemumyyis Ykpainu: Ipuiinsata Ha m’stiii cecii Bepxosroi Pagn Vkpainu 28 uepsus 1996 p. — K.,
1996. — 64 c.

2 pesyenoe A.A., Conoamos C.A. Konctutyunonnoe npaso Poccun: B 3-x T. T. 1. — M., 2001. — C. 222.

3 Koncmumyuyia nesanexnoi Ykpainu / 3a pen. B.®. Ioropinka, 10.C. [llemuymenka, B.O. €snokumo-
Ba. — K., 2000. — C. 44.

4 Toowixa FO.H. Koncturyuust Ykpaunsl — OCHOBHOM 3aKOH rocynapctsa U obuiectsa: Y4eGHoe 1noco-
oue. — X., 2001. - C. 177.

5 Jlomosinp Ipesunenta Ykpainu Ha ypoYUCTOMY 3acillanHi, MPUCBAYEHOMY 5-i piUHHMII HE3ATEKHOCTI
Vkpaiuu // Ypsposuit kyp’ep. — 1996. — 29 cepmnus.

6 Toovika FO.H. KOHCTHTYIMOHHO-TIPABOBOM CTaTyc 4eNnoBeKka U rpaxkaanuna B Ykpaure / FO.H. Tombi-
ka, O.10.Togsika. — K, 2004. — C. 105.

7 Tam camo.

8 Craxyn O.®. Teopis nepxasu i npasa: [linpyunuk/ Ilep. 3 poc. — X., 2001. — C. 446.

9 Casenxo M. ®ynkiis npaBosoi oxoponu Koncruryuii Vkpainu // Tlpaso Ykpainu. — 2001. — Ne 9. —
C.7-8.

Ompumano 19.04. 2006

Pe3rome

B nanHoli cTathe paccMaTpHBaAIOTCS TEOPETUUECKHE U MPAKTHYECKUE MPOOIEeMbI KOHCTUTYLIHOHHOH 0051-
3aHHOCTH coOmonarh KOHCTUTYMIO M 3aKOHBI YKpauHbl. ABTOpP NMPUXOIUT K BBIBOZAM, YTO OCHOBHBIM 3JIe-
MEHTOM, CyIIeCTBEHHBIM MPU3HAKOM KOHCTHTYI[HOHHOIT 00si3aHHOCTH cobmonarth KoHCTHUTYLHIO M 3aKOHBI
VkpauHbl BBICTYNaeT BoJIsi Hapoaa. KpoMe Toro, He0O0X0qMMO YCOBEpIICHCTBOBATh PadoTy C Lelblo (HopMH-
poBaHus yBaxeHUs! K KOHCTUTy MM YKpauHbl, MOBBILIEHHUs 3HAYUMOCTH 3aKOHOB YKpauHbI, a TAK¥Ke BOCIH-
TaHUS y TPAXKIAH BEICOKOH KOHCTUTYIMOHHON KYJIBTYDHI.
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Lb. PAKAC

Inona bopuciena ®@axac, acnipanmxa Incmumy-
my npasa im. kHazs Bonooumupa Benuxozo MAYIT

INIACHICTH CYIOBOI'O ITIPOIIECY TA MOI'O IIOBHE ®IKCYBAHHS
TEXHIYHUMM 3ACOBAMM SIK KOHCTUTYIIIMHA 3ACAJIA CYIOUMHCTBA

KoHcTuTyifiHo-npaBoBHiA PUHIIMIT TJIACHOCTI € OJJHUM i3 HaliCTOTHIIINX MPUHIUIIIB OC-
HOB KOHCTHTYLiHHOTO JIa/ly, TIPOSIBOM LIMBiJTi30BaHOCTI I IEMOKPAaTU3My BiTHOCHH MiX TpoMa-
JSTHUHOM i AeprkaBoro. ToMy B OCHOBHOMY 3aKoOHi HAIIO1 IepaKaBU OIHI€I0 3 KOHCTUTYLiITHNX
3acajJ] CyJOYMHCTBA BHM3HAYEHO IVIACHICTh CYAOBOTO Mpolecy Ta Horo moBHE (ikcyBaHHA
TEXHIYHIMH 3aC00aMHU.

Lle muTaHHsS He € HOBMMH B YKpaiHi. 3okpema ix nocmiimkysanu BueHi! JI. BorgaHos,
B. Manspenxo, 1O. ITonos, B. Credantok.

Memoro 0anoi cmammi € aHai3 3aKOHOAABCTBA YKPaiHU 1010 3aKPIMJICHHS [UX KOHCTH-
TYUIHUX MPUHLMUIIB, & TAKOXK MPAKTUYHOTO 1X 3aCTOCYBaHHS, BUABICHHS Ta YCYHEHHS MOXH-
00K y Tx peani3zarii.

[MpuHIMI [TaCHOCTI CyZOBOTO Mpollecy Mependadae BiIKPHUTICTH CYTOBOI MPOLELYPH.
Bigkputuii po3miis cpaB y BCiX Cyax 03Ha4Ya€e TaKuil MOPSIOK iX PO3IILIAY, 3a SIKOTO TOCTYTI
y 3aJ1 CyAOBOTO 3acilaHHs BUTBHWIA JUIS BCIX TPOMaJsfiH, KOTPi AOCATIIM MEBHOTO BiKY, Mpe-
CTaBHUKIB MpPECH, a Xii i pe3yasTaTd Mpouecy MOXYTh BiIbHO BHUCBITJIIOBAaTHCS B Ipeci Ta
iHmMx 3acobax MacoBoi iH¢popmarii. CyTh AaHOTO NPUHLMITY IOJSATa€ B MOXJIMBOCTI BCIM
rpoMajisiHaM, AKi He € yYaCHUKaMU MPOLECY, B Till 4M iHIIiK cynoBiii cripaBi, OyTH NpUCYTHIMU
npu 1 po3mani. Lle cnpusie meMokpatu3my mpaBocynnsi, € CBOEPITHO (OPMOIO HAPOTHOTO
KOHTPOJIIO, AUCIUILTIHY€E CyH, 3MYIIy€e HOTO BiAMOBigaNbHINIE CTABUTUCS A0 BHUPIOICHHS IO-
CTaJINX MUTaHb, I0ATH MPO Te, 00 yce, 110 Bi0yBaeThC B Cyli, OyJI0 MaKCUMaIbHO Tiepe-
KOHJIMBMM, OOIPYHTOBaHUM. [J1aCHICTh CyOBOTO PO3MIISAAY € BRKIUBOIO YMOBOKO HEyINepe-
HKEHOT0, 00’€KTUBHOTO, MOBHOTO, BCEOIYHOTO AOCHiMKEHHsS 00CTaBUH CHpaBU W BUHECEHH:
CIpaBeAJIUBOrO CYIOBOTO pillleHHA. MOXJIMBICTh MPUCYTHOCTI B Cy[di MpeACTaBHUKIB I'po-
MaJICBKOCTI cripusie (POpMyBaHHIO B CyCHIBCTBI NMEPEKOHAHOCTI B MPABUIILHOMY (YHKIIIOHY-
BaHHi CyJIOBHX YCTaHOB i TOBipH 70 HUX.

VYV lluBineHO-TIpoliecyanbHOMy Komekci Ykpainu 2004 p. muTaHHA TPO MIACHICTH i
BIJKPUTICTH CYHOBOTO PO3INISAAY BPETYIHOBAHO MOBHIIIE i BOAHOYAC CKOHLIEHTPOBAHILIE,
nopiBHsiHO 3 LIITK Ykpainu 1963 p.

ImacHicTh CynoBOro po3misay TPaKTYeThCS HHMHI SK NPUHUMI HOTO MIacHOCTI W BiAKpH-
tocti. [Ipu 11bOMy YCHUIA CyTOBHIA PO3IVISLI, TOJIOXKEHHS TPO KM paHillle BU3HAYABCS OKpe-
MO, TeTep OTOTOXKHIOEThCA y cT. 6 L{I1K 3 mmacHicTio.

3a ycTajeHuM MPaBUIIOM PO3IVIS] CIIPaB y BCIX CyAax MPOBOAUTHCS YCHO, W HIXTO HE MO-
e OyTu 1o30aBJieHUi paBa Ha iH(opMalliro po yac i Micue po3misay cBoei cripaBu. Takox
HIXTO He Moxe OyTH OOMeXeHHH y TpaBi Ha OfepiKaHHS B Cyi YCHOI YM MMCHbMOBOT iH(OP-
Mallii, 1[0 CTOCY€eTbCSl Pe3y/bTaTiB PO3MIsLAY HOro Cy10Boi clipaBu.

Posmisan cnpaB y cynax BigOyBa€eTbcs BiAKPUTO, KpiM BUMAJAKIB, NepeadadyeHux mpoLecy-
aIBHIM 3aKOHOM. [1pH BigKpUTOMY CYIOBOMY PO3IIISAL BCi OXOUi BIIPaBi BXOAUTH IO 3Ty CYIy
i OyTH MPUCYTHIMU Ha Tpoleci 06e3 crerniaibHOro J03BOITY. AJle P PO3MIAAI KpUMiHATBHUX
CrpaB JI0 3ajly 3aci/laHb 3 TeJaroriYHuX MOTHBIB HE JIOMYCKArOThCcsd OCOOHM, MOJIoAIIi K 16
pokiB. OOMEeKEeHHS AOCTYIy Bi/BidyBadiB MOXJIMBE TaKOX Yepe3 HEIOCTATHIO IJIOLLY 3aJIH.

YyacHUKM CyHOBOro po3misany i iHIII 0coOW, MPUCYTHI y BIJKPUTOMY CYIOBOMY
3acilaHHi, MalOTh MPaBO POOWTH MUCHEMOBI 3aIMCH, a TAKOXK BUKOPUCTOBYBATH ITOPTATUBHI
aymiotexHiuHi mpucTpoi. [IpoBefeHHs B 3aTi CyIOBOTO 3aciganHsa (oTo- i KiHO3HOMKH, Bifeo-
Ta 3BYKO3aITUCY i3 3aCTOCYBAHHSAM CTalliOHAPHOI anmaparypH, a TaKOX TPAHCITIOBAHHS CYIOBO-
ro 3acilaHHs 10 pajio i TenedayeHHO J0MYCKalOTLCS 3 03BOIY Cyly B MOPSIJIKY, BCTAHOBJIE-
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HOMY HpolLieCyaIbHUM 3akoHOM. Hanpuknaz, y nMBinbHOMY CyOYMHCTBI Ha MiJICTaBi yXBaln
Cylly 3a HasiIBHOCTI 3roiu Ha Lie oci0, siKi OepyTh y4acTh y crpasi. 3MiCT HOPMU Aa€ MifCTaBU
BBaKAaTH, 10 WIETHCS MPO 3rofy BCiX IUX 0Ci0, a He MeBHO1 X yacTuHU. HeoOrpyHToBaHe 00-
MEKEHHS TIaCHOCTI CyTOYMHCTBA MOXKE CTaTH MiICTABOIO IO CKACyBaHHS BHPOKY BHUIIHM CY-
JIOM, OCKiJIBKH II€ € iICTOTHUM MOPYLIEHHSIM ITPOIEeCyaTbHOTO 3aKOHY.

Po3rsin cipaBu B 3aKpUTOMY CyIOBOMY 3aciJaHHi IOITyCKA€ETHCS 32 PIlICHHSM CyRy Y BH-
MajKy, KOJM Iie CyNepeuuTh iHTepecaM OXOpPOHH IEpKaBHOI, KOMepIiifHoi, OaHKiBChKOI Ta
BiliCbKOBOT Ta€MHHMLII, & KPiM TOTO, 32 MOTMBOBAHOI YXBAJIOK CyAy UM MMOCTAHOBOIO CYIAi Y
cIpaBax Mpo 3J0YMHH OCi0, SKi He JOCITIIM MIICTHAAUATAPIYHOTO BiKY; Y CIIpaBax Mpo CTaTeBi
3JI0YMHI; B iHIIAX CIIPaBax 3 METOO 3armo0iraHHs po3roJOMIeHHI0 JaHUX MPO iHTAMHI YH iHII
0COOWCTI CTOPOHHM JKUTTSI 0Ci0, sKi OepyTh y4yacTh y crpaBi, a00 BiJOMOCTeH, 10 MPUHIIKY-
IOTh TXHIO 9eCTh i TiAHICTh; 3a/u1s1 Oe3MeKH MOTepIiioro, CBiKa 4n iHIMX 0ci0, sKi OepyThb
ydacTb y cnpaBi iXHIX pOAMYIB; a TAKOX 3 METOI 30epe’KeHHsI TAEMHUIII YCUHOBJICHHSI.

B 1MBiTbHOMY CYZOYMHCTBI BCTAHOB/IEHO OOMEKEHHS IIOZ0 OTOJIOLICHHS B CYIOBOMY
3aCiZjaHHi 0COOUCTHX TallepiB, JINCTIB, 3aNUCIB TeISPOHHNX po3MOB, Teserpaw, iHIIUX BHMIB
KOPECHOH/IEHILIT Ta JOC/IIKEHHS B Cy/I0BOMY 3aCiJJaHHi 3ByKO- i Bi/le0O3aNMCiB TAKOrO Xapak-
Tepy. Lle MoxkITUBO TibKH 3a 3r0j1010 0Ci0, Bu3HaueHux y LK. Maerscs, 30kpema, mpo npaBu-
na ct. 301 LK, 3rigHo 3 skumu ¢iznyHa ocoba Mae npaBo Ha 30epekeHHs B TAEMHUII HOTO 00-
CTaBMH. BOHM MOXYyTh OyTH PO3roJIolIeHi iHIIUMHU 0C00aMH 32 YMOBH, 110 BOHU MICTSATh 03-
HAaKW MpaBOMOPYLICHHS i Lie MiATBEPIKEHO PILIEHHAM Cy1y (He Ma€ 3HauU€HH:, B IKOMY came
CYJIOYMHCTBI — LIUBUIBHOMY, aJMiHICTPaTUBHOMY YW KPUMiHAJIHLHOMY).

3a 3aKpUTHME IBEpUMa MOXKE PO3TIIAATHCS CIpaBa B LIIOMY 4H il YacTHHA.

PimenHs npo 3akpuTHii Cy0BHI pO3DIISA] MPUMMAETHCS CYJIOM 3 BJIACHOT iHilliaThBH ab0
3a KJIOMIOTaHHAM 0c¢i0, sIKi OepyTh y4acTh y CIIpaBi.

Ale HaBiTh KOJIM CTIpaBa CIyXaeThCs B 3aKPUTOMY CyIOBOMY 3acCifiaHHi, MPUHLMI IJiac-
HOCTi 30BCiM HE BUKJIIOYAETHCS, BBakae M.MHXEEHKO, OCKIJIbKU Ji€ TaK 3BaHa BHYTPIiLIHS
IJIaCHICTh Y BUIVISZI TIPUCYTHOCTI B CYIOBOMY 3aciiaHHi, MPOKYpopa, MOTepIijoro, miaCyIHO-
ro, 3aXMCHUKA # IHIIMX YYacHUKIB CyZOBOTO pPO3TIISAY, a TaKOX CBiIKiB, eKcrepra,
crieriaicTa, nmepekiagaJal.

CTOCOBHO OTOJIOLICHHS PilIeHHs a00 BHPOKY CYIy, MOXKHA MPOCTEKHUTH MEBHY HEY3rOJI-
JKEHICTh IMpolecyalbHUX KOZEKCiB. SIKI0 BUPOKH CYyAiB y BCiX BHUMAJIKaX MPOTOJIOLIYIOThCS
nyoniydo (ct. 20 KIIK), To LluBinbHO-pouecyanbHuM kopekcoM 2004 p., Ha BigMiHY BiA
paHillle YMHHAX TPaBUI, IPUIIOAHE OTONOIISHHS PillIeHHS BUKITIOYEHO MO0 BCiX CIIpaB, Po3-
DITHYTUX Y 3aKpUTOMY cymoBoMy 3acimani (1.9 ct. 6 LII1K). Kogekc agMinicTpatuBHOTO Cy-
JOYMHCTBA Tependavae MpUITIOIHE MPOTOJIOMIEHHS CYIOBHX PillleHb, YXBAJICHUX Yy BiAKPHTO-
My CyIOBOMY 3acimaHHi. SKmio cynoBuii po3misa BinOyBaBcs B 3aKPUTOMY CYIOBOMY
3acifiaHHi, MPUITIOAHO MPOTOJIOIIY€EThCS JIMIIE Pe30TIOTHBHA YacTHHA piteHHs (cT. 12 KAC).

TakuM YMHOM, TIOCTAE HarajbHa HEOOXiAHICTh Y3TOMKEHHS MPOLECYalIbHUX KOAEKCIB MiXk
coboro mono hopmu TPOroJIOLICHHs pillieHb (BHPOKiB) cydy. BoHa mae OyTn oiHakoBoto B
yCiX CyIOBHUX TpOIecax, OCKITBKH HiBEIOETHCS TIPHHLITI PIBHOCTI BCiX YYaCHUKIB CyJOBOTO
Mporecy neper 3aKOHOM i cyoM. IIpormoHyeThes B yciX mpouecyanbHUX KomeKcax YKpaiHu
nepeadaunuTy MPWIIOAHE MPOTOJIOMIEHHSI CY/IOBHUX PillleHb, YXBAJICHUX Y BiIKPUTOMY CYIOBO-
My 3acifiaHHi, L0 X JI0 3aKPUTHX CYHOBHX 3aCilaHb — ONPUIIIOHEHOI0 Mae OyTH JIHIIE pe30-
JIOTHBHA YaCTHHA PilIEHHS.

UnHHAN UUBLTEHO-TIPOLIECYANIbHII 3aK0OH Tiepeadadae MOXKIUBICTh BUAAICHHS i3 3aJTH CY-
JOBOTO 3acCiJaHHs OKPEMHUX YYaCHHKIB MpoIlecy, 0 He PO3MIOAEThCS SIK OOMEXKEHHS TIac-
HOCTI, OCKiJIBKH 3aCTOCOBY€ETKLCS JIO TIOPYIIHUKIB MOPSAJKY B CYJIOBOMY 3acillaHHi 3 METOIO 3a-
Oe3rneyeHHs 00’ EKTUBHOCTI MMOKa3aHb, [0 JalOTHCS CBiIKOM.

[IpoananizyBaBiy cTaH 3AiHCHEHHS CynoYMHCTBA B Ykpaini B 2004 p., I1pe3unis Bepxos-
Horo Cyny Ta mpe3unlis Panu cyanis midiiiM BUCHOBKY MpPO HEOOXiAHICTh yJOCKOHaNEHHS
crmiBmpali cyaiB i3 3acobamu MacoBoi iH(opMallil 3 METOK BHCBITIIEHHS IisIbHOCTI CYAMiB i
P03’ sICHEHh HOPM YMHHOTO 3aKOHOJABCTBA. Y 3B’S3Ky 3 IIMM HA TOJIiB alelAiifHIX 1 MicIeBUX
CYIIiB MOKJIAZICHO 3aBlIaHHs: 3a0e3MeYnTH BUCBITICHHS B 3aco0ax MacoBol iHopMmarii posi Ta
3HAUeHHs Cy/iB, 3aBAaHb, SIKi CTOSATH Meped HUMH, i iHmuX mpobiem. I3 meToro 30epexeHHs
NpO30pOCTi CYJOYMHCTBA JO3BOJICHO HajaBaTH 3aco0aM MacoBoi iH(opMmamii MOXIHMBiCTH
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CBOE€YACHO iH(OPMyBaTH I'POMAACHKICTh MPO AiSIBHICTb CYAIB i, BiAMOBIAHO 10 HOPM YMHHO-
ro 3aKOHOJIaBCTBA, BUCBITIIOBATH CY[IOBi MPOLECH 1 TPaHCIIOBATH CyIOBi 3acinaHHs?. Buko-
HaHHS LMX 3aBJaHb CIPHATHME CBOJIOLIT KOHCTHTYLIMHNX 3acaj CYIOYMHCTBA, 30Kpema
TIPHHLAITY [TaCHOCTI CY/I0BOTO Mporiecy, OCKIJIbKH HAJacTh MOXKIIMBICTh KOXKHOMY T'pOMajisi-
HUHOBi MaTH BUUEPIHY i JOCTOBipHY iHpOpMaio mpo CTaH i TeHAEHIii PO3BUTKY MPaBOCY-
ISl B YKpaiHi.

Sk ckafoBy ITACHOCTI Ta BiAKPUTOCTI CYIOBOTO O3Sy NepeadadeHo ghikcysants xo-
0y €Y008020 3aciOaniss 3a 00NOM020t0 mexniunux 3acodie. TIoBHMIA i TOUHUIN 3aMUC CYJOBUX
MPOILIEeCiB TEXHIYHUMU 3ac00aMU HEOOXiTHUH HE TIbKU CYIAAsM JJIsl IPAaBUIIHHOTO 1 CripaBe/-
JIUBOTO 3IiMCHEHHS MPAaBOCYIs, a i KOKHOMY I'POMaITHHHOBI, KOJIM HOTO CIIpaBa CITyXaeThCsI
B Cyai. SIKIo HUHI B OyJb-KOTO 3 YYaCHHUKIB CYIOBOTO MPOLECY MOXYTh BUHHKATH CYMHiBH
11010 MOTO MOBHOTH i MPaBHJIBHOCTI BEICHHS MPOTOKOIY CEKpeTapeM CYJOBOTO 3aciJlaHHS,
SIKAH MHiIe Horo BpydHy, YacTO HE BCTUTalouu 3a(ikCyBaTu 0OCTaBHUHH, 1110 MAIOTh BaXKJIMBE
3HAYEHHS AJIS1 BUPILLEHHS CMpaBH, TO BUKOPUCTAHHA s PiKCyBaHHS CyIOBOTO MPOLECY 3BY-
KO3aIICHOTO TIPUCTPOIO TaKi CyMHIBH YHEMOXIIUBUTS, i TOBipa 10 cymy 6e3yMOBHO 3pocTes.

3akonoM Ykpainu «IIpo cymoyctpiii» mepenbadeHo, o Mpu po3TIsAAL cIpaB mepedir cy-
JIOBOTO TIpoliecy QiKCYeThCs TEXHIYHUMHU 3ac00aMU B MOPSAAKY, BCTAHOBJICHOMY TPOIIeCyalib-
HUM 3akoHOM. [[uBinbHO-TIpoIecyanbHuil Kogeke Ykpainu 1963 p. mependavas nuiie, 1o Cy-
JIOM 3JIiCHIOEThCSI OBHE (PiKCYBaHHS CyAOBOI0 MPOLECY TEXHIYHUMHU 3aCO0aMH.

KpuminansHo-npoliecyaibHUi KOAEKC BU3HAYAB, 110 MOBHE (PiKCyBaHHS CYI0OBOIO MpolLie-
CY 3IIMCHIOETHCS HE B KOXXKHOMY BUIIAJIKY, a JIUIIE HA BUMOTY X04a O OIHOTO YYacHHKa CyIo-
BOTO po3mIsay abo 3 iHilliaTHBH Cydy. 3a 3MIiCTOM Ili€] HOPMU KJIOTIOTaHHS MPO MOBHE (iKCy-
BaHHS CYZIOBOTO ITPOIIECY MOIJIO CTOCYBATHUC SIK YCHOTO MTPOIIECY, TaK i OKPEMHUX IPOIeCyalTb-
HUX Jill i OyTH 3asBleHe yyacHUKOM (200 yYacHHKaMu) Cy[IOBOTO PO3TIIsAY Ha Oydb-siKii io-
ro CTajil, ak O BUXOMY CyAy A0 Hapaauoi KiMHATH AJisi TOCTAHOBIEHHS BUPOKY.

ITpo Takwuii cnoci0d dikcyBaHHA CyIOBOrO MPOLECY 3a3HAYanocs B MPOTOKOJII CYIOBOTO
3acilaHHs pa3oM i3 TEXHIYHOK XapaKTepUCTHKOK 3aCTOCOBYBAaHMX TEXHIYHHUX 3aco0iB.
O00B’s13k0BHM OyJ10 30epiraHHs y CIpaBi aydioKaceTH YM iHIIOro HOCis iH(popMarlii, Ha sSKo-
My 3a¢ikcoBaHO CyJOoBHH Mpoliec. Bigmosa y ¢ikcyBaHHI cy0BOTO Tpoliecy TEXHIYHUMHU 3a-
co0amK BU3HaBaJacs iCTOTHUM MOPYILIEHHSIM BUMOT KPUMiHAJbHO-TIPOLIECYaTTbHOTO 3aKOHY, a
BUPOK CyIy B yCsIkoMy pasi Hanexxano ckacysatu (m. 10 4. 2 ct. 370 KIIK). Tak, Hanpuxiaz,
PO3MISHYBILY KacaliiiHy ckapry JI., koneris cy)miB CynoBoi nanat y KpUMiHaJIbHUX CclipaBax
Bepxosroro Cyny Ykpainu BI/ISHaJ'Ia 1O KacalliiiHa cKkapra Miirae 4acTKOBOMY 3a0BOJICH-
Hio. OfHi€I0 3 MiCcTaB 3a0BOJEHHS BU3HAHO BiIMOBY CYLY Y (1)1KcyBaHH1 CYIOBOTO TIPOLIECY
TeXHIYHUMH 3acobami. I3 MarepiaiiB cipaBy BUITIMBAE, 110 AIBOKATH i Yac posrIsiLy crpa-
BH 3BEPHYINCS [0 CYIy i3 3asBamMu mpo q)mcyBaHHﬂ CYZOBOTO MPOLECy TEXHIYHUMHU 3aco0a-
mu. Cyn 10oy4uB iXHi 3aBU 10 MarepialliB CpaBH, aje MOKJIaB BUPILICHHS bOTO MUTaHHS
Ha caMUX 3asiBHHUKiB, YUM TpyOo mopywus Bumoru ct. 87 Ne KIIK. ¥ mpotokoni cynoBoro
3acifjaHHA Hemae Oylb-sIKMX AaHuX Npo (iKCyBaHHS CyJOBOTO MpoLeCy TeXHiYHUMHM 3aco0a-
MH, iX HaiiMEHYBaHHS Ta XapaKTepUCTHKH. Jlo IPOTOKOITY CyA0BOTO 3acigaHHs He JI0J1y 4EHO
3BiT CceKperapsi Cyl0BOro 3acigaHHs i3 3a3HaYeHHSIM Yacy BHKOHAHHS MpOLECYaNbHUX Iill, a
JI0 MatepialliB CripaBu — ay/lioKaceTy 4 iHIIWK Hocil iHdopmallii, Ha sikoMy 3ahikCOBaHO Cy-
JoBuii mpouec. HaBegeHe cBiqunTh, 110 BUMOTH aJBOKATIB MPO (iKCyBaHHS CydOBOTO MpOLe-
Cy TeXHIYHMMH 3acob0amu (akTU4HO Oynu 3anuiieHi 0e3 3am0BojeHHsA. BpaxyBaBumiu wi Ta
iHIi 00CTaBMHM MO CIpaBi, kacauliiiHy ckapry JI. Oyi0 3a70BosIeHO, BUPOK ANeNsLiiiHOro cy-
oy M. KueBa ckacoBaHO, i HampaBIieHO CIIpaBy B TOW e Cy[ Ha HOBHH CYHOBHI PO3IJISAI B
iHIIOMY CKJIali CyamiB.

I1le onuH mpuKIIa]] cCKacyBaHHS BUPOKY 1 HaIpaBJICHHS CITPaBH HA HOBUM CyJJOBUN PO3TIIs]
MOXKHA HABECTH, aHANi3yOun YXBaiy Kouserii cynaiB CynoBoi najiaTv y KpUMiHaJbHUX CTpa-
Bax Bepxosnoro Cyny Vkpainu Big 29 6epe3ns 2005 p. (Butar). I3 marepianiB cnpaBu BOa-
yaeThbes, o 23 uepBHs 2003 p. 3acymxeHuit T. 3BepHyBcsl 1O cydy i3 3asBOIO MPO MOBHE
(ikcyBaHHS CyTOBOTO MPOIIECY 32 JOMOMOTO0 araparypH 3ByKO3aIuCy. 3TiIHO 3 TPOTOKOJIOM
CYZOBOTO 3acifiaHHs, CyZ 3a[JOBOJILHUB KIIOMOTAHHS 1., aje OroJOCHB MEpPEpPBY B CYTOBOMY
3acilaHHi ¥ micnd 11 3aKiH4eHHs, He (DIKCYHOUM CYIOBOTO MPOILECY 3a JOTIOMOTOI TEXHIYHUX
3ac00iB, 3aKiHUYMB PO3MISA CIIPABH i MOCTAHOBUB 110710 T. BUpOK*.
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OTxe, HaBeleHI MPHUKJIAAUA CBifYaTh, IO HEAOTPHUMAHHS KOHCTHUTYLIHHOTO MPHHIKUITY
MOBHOTO (hiKCYyBaHHS Cy[AOBOrO Mpoliecy TEXHIYHUMHU 3ac00aMU MOXKE TPU3BECTH 10 HesKic-
HOTO PO3MIISAY Ta XUOHOTO BUPIIIEHHS CIIPABH i K HACTIJOK CKaCYyBaHHS PillleHHS YU BUPO-
Ky cyny.

OnHak y IOpUIUYHIH JiTepaTypi HeOMHOPA30BO 3a3HAYAIOCs, IO peasi3allis JaHoT BUMO-
I'M IPUHIMITY TIACHOCTI CyZOBOTO MPOLECY BUMArae ictor (iHaHCOBHX BUTpaT. | y 3B’3Ky 3
UM nependavanocs, o noBHa (ikcaiis TEXHIYHUMHU 3ac00aMU X0y CYAOBOTO IMPOLECY B
VYkpaini 3ailicHroBarumetbes 3 2005 p. Lleid cTpok moB’s3yBaBcsi 3 HAOpaHHSIM YMHHOCTI HO-
BuM LluBinbHO-MIpoLiecyanbHUM KoaekcoM, npuitHatum 18.03.2004 p., y [pukinueBux Tta Ile-
PEXiTHUX MOJIOKEHHSX SIKOTO 3a3Ha4aliocs, 10 BiH Ha0upae YiMHHOCTI 1 ciuns 2005 p., aye He
paHime HaOpaHHS YMHHOCTI AJIMIHICTPaTUBHUM MpolecyalbHUM KomekcoM. OcraHHill Ha-
OpaB unHHOCTI 3 1 BepecHs 2005 p. sik Kogeke agmiHicTpaTiBHOTO CYIOYMHCTBA.

[Mopsinok (hikcyBaHHS CyOBOTO 3aciJjaHHA TEXHIYHHMH 3aC00aMM PErIaMeHTOBAaHO YMH-
HUM L{uBinbHO-NIpOLIECYaTIbHUM KOJIEKCOM i OJHOYACHO 3aCTEPEHKEHO, 1110 OQiLiiiHUM 3anucom
CYIIOBOT'O 3aciJJaHHs € JIMLIe TeXHIYHUH 3anuc, 3po0nenuii cynom. 3okpema, y ct. 197 LITIK me-
pendadeHo 000B’ 30K Cymy Mia 4ac po3NIAAy CIpaBH 3IiHCHIOBATH MOBHE (iKCyBaHHS CyIO-
BOTO 3aCi/IaHHs 3a JIOTIOMOTO0 3BYKO3aKMCyBaJIbHOTO TEXHIYHOTO 3ac00y. BUKOHAHHS Takoro
000B’A3Ky 3a pPO3MOPSAIKEHHSIM TOJIOBH 3aCiJaHHA TOKIAJAa€ThCs HA CeKpeTaps IaHOro
3acigaHHs abo iHIIOro mpaniBHUKa anapaty cyxy. Hocilt indopmarii, Ha skuit 3ailicHIOBaBCS
TEXHIUHUH 3amKc Cy0BOr0 3aciflaHHs (KaceTa, AUCKeTa TOLLO), HOAAETCS A0 XKypHATY CYyI0-
BOT'O 3aCifiaHHs U Mmiciisl 3aKiHUEHHS CY/IOBOTO 3acCiJlaHHs MPUENHYETHCS 10 MaTepiajiB crpa-
BU. SIKIO % 0co0a, fka Oepe y4acThb y CripaBi, 0axkae BIITBOPUTH TEXHIYHUIN 3aITUC CYOBOTO
3aciJlaHHs MiJTIKOM ab0 YaCTKOBO, BOHA MMOBUHHA MMOCTABUTH BUMOTY Tipo 1ie. [loBHe abo vacT-
KOBE BiITBOPEHHSI TEXHIYHOTO 3alMCy CYJOBOTO 3aCiJaHHs MOXJINBE TAKOX 3 iHILliaTUBH CYLy.

3a KJIOTIOTaHHAM 0CO0H, sika Oepe y4acTh y CIpaBi, TEXHIUHUH 3aM1c CyI0BOTO 3acilaHHS
Moxe OyTH po3ApyKOBaHUH LiNKOM ab0 4aCTKOBO 32 PO3MOPAKEHHSM TOJ0BYHOUOro0. 3a po3-
IpPYKyBaHHS TEXHIYHOTO 3aIUCy CIPABISETHCS IUIATa, PO3MIp SKOi BCTAHOBIIOEThCs KabiHe-
ToM MiHicTpiB Ykpainu. Takox, ocoba, sika Oepe y4acTh y CIpaBi, Ma€e MpaBo OTPUMATH KOTTit0
iHpopmalii 3 HOCisl, Ha SIKWiT 3MiHCHIOBABCS TEXHIYHWH 3amKc [UBITLHOTO TPOIIECy.

HeoOxinHo maru Ha yBasi, mo nicis Habpanns ynHHocTi LITK (01.09.2005 p.) po3n. XI
«IIpukiHuesi Ta mepexinHi mojoxeHHs» uboro Komekcy 3axonom Bing 8 Bepecus 2005 p.
No2875-1V Oyno nomoBHEHO M. 2, y SIKOMY BH3HaueHO, 110 Jo 1 ciuna 2008 p. noBHe ¢ik-
CYBaHHS CYIOBOTO 3acillaHHs 3a JOIIOMOTOI0 3BYKO3aIHCYBAJIBHOTO TEXHIYHOTO 3aco0y
3MIHCHIOETHCS TiIBKU 32 BUMOTOI0 0COOH, sika Oepe ydacTh y CrpaBi, abo 3 iHiliaTuBU cyy.
B ycix iHmMX BUMaakax XiJ CyIOBOTO 3aciliaHHs (iKCYeThCs B MPOTOKOJI CYIOBOTIO 3aci-
JIAHHS.

[{um 3aKOHOM yHECEHO TakoX 3MiHM A0 KpumiHanbHO-npolecyaibHOro Ta I'ocnonapes-
Ko-nponecyanbHoro koaekciB. Tak, y ct. 87 KIIK Ykpainu ocHOBHUM 3acoboM dikcarii me-
pebiry cymoBoro po3misgy CIpaBH BH3HAUYEHO MPOTOKON CYHOBOTO 3acimaHHsA. 30Kpema,
KpuminansHO-TpoliecyansHui KoIeKe JOMOBHEHO CT. 88-1, ska mependadae, 1o BiATBOpEHHS
TEXHIYHOTO 3aluCy CYIOBOTO TpOIecy 3MiHCHIOEThCS B CYIOBOMY 3acilaHHi MpHW PO3MIsAidi
CIIpaBM Cy[OM y MepIuilf iHCTaHILil, B aneNsAiifHOMy Ta KacauifHOMy MOPSKY, a TaKoX IMpu
PO3MIAAL 3ayBaskKeHb 100 MPOTOKOIY CYIOBOTO 3aCilaHHs Ha BUMOTY CTOPiH YHM 3 iHilliaTUBH
cyny. [lutanHs npo BuAady KoImii TEXHIYHOTO 3aMucy CTOPOHi, PO HOro BiATBOPEHHS 1M03a Cy-
JOBUM 3aCiIaHHSM BHPILIYIOThCS TOJOBOIO 3aCiaHHS B KOXXHOMY BUIIAJKY, 3aJI€XKHO Bif 00-
CTaBHH.

BinnosinHi 3MiHu BHeceHo i 0 [ocmogapchko- TPOLECYaNbHOTO KONEKCY VYkpainu.

Taka mo3ullis 3aKoHO/AAaBLs, 0€3yMOBHO, OOIPYHTOBaHA 1 CBO€YACHA, OCKIJIBKH MepIl HixX
MOKJIA/IaTH Ha CyJ 00O0B’sI30K MOBHOTO (hiKCyBaHHs CYIOBOTO MpOLECY, HEOOXiTHO peabHO
OI[IHUTH (piHAHCOBE 3a0e3ME4YeHHsI CYJiB, 30KpeMa I[OJ0 MPAaKTUYHOI peajizaiii Iboro
000B’A3KY.

BincTpouenHs moBHOro ikcyBaHHs CymoBoro 3acimanus 1o 1 ciuns 2008 p. macth 3Mory
BUTpATH Yac, aje HaBpsJ YM 3a J(Ba POKH OyIyTh CMOBHA BHpIllIEHi MPOOJEMH HaJICKHOTO
(inaHcoBoro 3abe3neveHHs cyaiB. | BUIAeTbCs MaIOWMOBIpHOIO MarepiaabHa CIIPOMOXKHICTh
cyny QikcyBaTu KOXHE CyldOBe 3aciJaHHs TEXHIYHUMHU 3aco0amu.
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Tomy pouineHUM Oys10 6 YacTKOBE BiIHECEHHS BUTpPAT HA BUKOHAHHS MTOBHOTO (hiKCyBaH-
Hsl CYJJOBOTO MpOLeCy TeXHIYHUMHU 3aco0aMy Ha Ty CTOPOHY B LIMBIJIBHOMY MpOLEC], sIKa Mo-
cTaBWjIa BUMOTY 010 (hikcarllil CyIoBOTo 3acigaHHs.

1 Cmegpantox B., bozoanos JI., [lonos 0. OpranizaniiiHO-NpaBoBi Ta TEXHIUHI 3acany ayaio GpikcyBaHHS
cynoBoro mnpouecy // [TpaBo Ykpainu. — 2002. — Ned. — C. 12—16.

2 Muxeenxo M. KoucTutyuiliHi npuHUMNM KpUMiHaILHOTO mnpoiecy // BicHuk Akanemii npaBoBux
Hayk. — C. 111.

3 Mocmanoea «Ilpo crau 3nilicHenns cymoumnctBa y 2004 p. i 3aBmanns ma 2005 pr. Ne2 Bin
18.02.2005 p.

4 Cmegpantox B.C., Jlykawkoea H.II. TacHiCTh Cy0BOTO MPOLIECY Ta HOTo MOBHE (GiKCyBaHHS TEXHIYHM-
MU 3acobamu // Bicuuk BepxoBnoro Cyny Vipaiuu. — 2001. — Ne2(240). — C. 36-38.

5 Vxeana xonerii cynnis CynoBoi najgartu y KpuMminanbHux cripasax Bepxosnoro Cyny Vkpainu Bix 29 Ge-
pe3us 2005 p. // Bicauk BepxosHoro Cyny Yipainu. — Ne 7°2005. — C. 13-14.

Ompumaro 4.04.2006

Pesiome
Crarbst pacKpbIBaeT CyTh MOHATHH «IIACHOCTB CyIeOHOTO Mpolecca U ero MojHoe (PUKCHPOBaHHE TeX-
HUYECKUMH CpeacTBaMu». Ha 0CHOBe MPOBEAEHOro MCCIIeOBaHMUs aHATM3UPYIOTCS 0COOEHHOCTH peann3a-

U KOHCTUTYLUHWOHHOI'O NMpUHLMIIA INIACHOCTHU cyz1e61—10r0 rnpouecca B 3aBUCUMOCTHU OT KaT€ropuu paccMmar-
PpUBAEMBIX JEII.
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NMPOBJIEMUX OEPXABHOI'O YNPABNIHHA
TA AAMIHICTPATUBHE NMPABO

H.B. BOPOTIHA

Hamana Bixkmopiesna Bopomina, xanouoam
IOPUOUHHUX HAYVK, OOYEeHM, CMApUiuii HAYKOGUIL
cniepobimuux IHcmumymy Oepowcaseu i npasa
im. B.M. Kopeyvrkoco HAH Ykpainu

TMPABOBI 3ACAJIU ®YHKIIOHYBAHHSA BIO)KETHOI CUCTEMU YKPATHA
TA HEPCHEKTUBH Ii BTIOCKOHAJIEHHS

BromxerHa cuctema mMae Haq3BUYAHO BENTMKE 3HAUSHHs ISl TIOBHOIIHHOT JKUTTEMisIb-
HOCTI OyIb-gKOT eprkaBu cBiTy. [ToOymnoBa GromkeTHOT crcTeMH, GOopMyBaHHS Ta (YHKIIOHY-
BaHHs 11 CKJIAZIOBUX, B3a€MOJisl MK pPi3HUMHM ii JaHKaMH MarOTh BiIMiHHOCTI y pi3HUX
KpaiHax. ToMy my’ke BaXXJTMBO Ha OCHOBI ()yHAaMEHTaIbHUX HAYKOBUX AOCHIPKEHb i CBiTOBOT
MPaKTUKU B Liil cdepi po3OyaoByBaTu B YkpaiHi HafiliHy i e()eKTUBHY OIOIKETHY CHCTEMY.

JocnimkeHHI0 MUTaHb OIOIKETHOT CUCTEMU B YKpaiHi Oi/IbLIOK0 MipOI0 MPUILIAIN yBary
C.O. bymrakosa, O./]l. Bacunuk, O.I1. Kupunenko, B.I. Kpasuenko, I.B. JlyHiHa,
10.B. INaciunuk Ta iHIi BueHi-ekoHOMicTH. 110 K 10 HAyKOBHUX PO3POOOK yUEHUX-FOPUCTIB,
TO pi3Hi acmekTu OropkeTHOI cuctemu gociimkysann J[.A. bekepceka, JI.K. BopoHoga,
O.B. Topyn, O.b. 3aBepyxa, O.A. Kyspmenxo, JL.II. Macniii, A.A. Heuait, I1.C. Ilamop-
kiBcekuil, JILA. CaBuenko, H.B. CugopoBa, M.B. Xapenko, B.Jl. UepHaguyk. A mpore HUHI
BKpail HeOOXiIHUM TMOCTa€e caMe KOMIUIEKCHE TOCIHiHKEHHS TEOPETUKO-IIPaBOBUX 3acal Orof-
JKETHOI CUCTEMU YKpa'l'HI/I

MeToro naHoi CTaTTi € aHaJli3 MPABOBUX 3acajl (bopMyBaHH;[ Ta QYHKILIOHYBaHHS OOKET-
HOI CUCTeMH YKpaiHH, BU3HAUYSHHS 11 l'IpI/IHLlI/IHIB JOCITiDKEHHS OCHOB TPABOBOTO PETYIIIOBAH-
Hs JlepxaBHOro OromkeTy YKpaiHW Ta MicleBUX OIOKETiB, a TaKOXK OIOKETHOTO MPOLECY;
BUSBJICHHS MOXMOOK i MPOTaJlH Y YMHHOMY 3aKOHOJABCTBI CTOCOBHO OFOMKETHOT Cepu; OK-
pecieHHs NePCNeKTUB i BUPOOIEHHS KOHKPETHUX MPOIMO3ULIiH 111040 BIOCKOHAIEHHS MPaBUX
HOPM, SIKi peryJIIOI0Th BiTHOCHHU Y c(epi PyHKIIOHYBaHHS OFOIKETHOI CUCTEMH YKpaiHu.

[IpaBoBe perynroBaHHs OFOPKETHOI CHCTEMH Ta i1 JJAaHOK 3MiHCHIOETHCS 3a JTOTIOMOTOKO
[i0f HU3KM HOPMATHUBHO-TIPaBOBUX akTiB. CKiax OIOMKETHOTO 3aKOHONABCTBA BHU3HAYEHO
cT. 4 BromxkerHoro koxekcy Ykpainu! — e Koncrutyuis; bromxkeTHuit konekc; 3akoH npo Jep-
JKaBHUH OIOIKET, IKMM 3aTBEPKY€EThCS FOJIOBHUIT (DiHAHCOBUI IIaH JepKaBU HA KOXKEH PiK;
HOpMaTUBHO-NpaBoBi akTu KabiHeTy MiHICTpiB, LEHTpalbHUX OpraHiB BHUKOHABYOI BiaIu,
pitrenns opranis AP Kpuwm, MiciieBux Iep)kaBHUX aaMiHicTpalliif, opraHiB MiclieBoro camo-
BPSIyBaHHS 3 OIO[DKETHUX MUTAHb.

OTXe, TOJIOBHUM MPABOBUM aKTOM, III0 PEryItoe OFO/DKETHI BiTHOCHHM B YKpaiHi, € KoH-
crutyisi2. Crarrero 95 BcTaHOBIIECHO, IO OFOHKETHA cucTeMa YKpaiHu OylyeThcsl Ha 3acanax
CIPaBEAJIMBOrO i HEeynepeaKeHOro po3noAily CyCHiIbHOro OararcTBa MixK rpomMaasHamMH i
TepuTopiabHUMHU rpoMagaMu. Kpim Toro, cT. 92 Bu3HaueHo, o JlepxaBHuil OwomKeT Y-
paiHu Ta OOIKETHA CHCTeMa BCTAHOBIIOIOTHCS TUTBKH 3aKOHAMH YKpaiHu.

KoHcTuTy1is perysiroe e 1inii CrieKTp MUTaHb, MOB’s3aHuX i3 JlepkaBHUM OFOKETOM
VYkpainu. Crarteto 96 BcTaHOBIEHO, 110 Jlep)kaBHUI OIOIKET 3aTBEPIUKYEThCs IopiuHo Bep-
x0BHOMW Panoro Ykpainu Ha nepion Bin 1 ciunst 1o 31 rpyaHs, a 3a 0ocoOMMBUX 00CTaBUH — Ha
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inmmi nepion. Ctarts 95 BCTAHOBIIOE, 110 TUTBKK 3aKOHOM Tpo Jlep:kaBHuil OIOIKET BU3HA-
YyaroTbcs Oylb-sIKi BUJATKH JEP’KaBU Ha 3arajbHOCYCHiNbHI MoTpedu, ixHii po3mip i HinbkoBe
crpsiMyBaHHs. KOHCTHTYLi€}0 BU3HAYEHO TaKOXK KOMIIETEHIIIFO OpraHiB 3aKOHONABYOI, BHKO-
HaBYOT BIIAJIM Ta iHIIUX JepKaBHUX OpraHiB y OrompkeTHOMY mporeci. Tak Kabinet MiHicTpi
VYkpainu, BiamoBiaHo 110 1. 6 cT. 116 KoHcTuTy1ii, po3po0iisie mpoekT 3akoHy npo JlepkaBHuii
Oromxer. 3rimHo 3i cT. 96, BiH He mi3Hime 15 BepecHs KOXXHOTO poKy nozae 1o Bepxosnoi Pa-
JIM TIPOEKT 3aKOHYy Mpo JlepskaBHUN OFO/PKET Ha HACTYIHUI PiK pa3oM i3 AOMOBIAIIO MPO Xix
BUKOHaHHS JlepkaBHOTO OIOIKETY MOTOYHOTO PoKy (BimmoBimHO no 3akoHy Ykpainu «IIpo
OFODKETHY CHCTeMY YKpaiHWy», sKHii OyB YHHHUM 10 MPUHHATTS BromkeTHOro komekcy, Take
npaBo HagaBanocs [Ipe3sunenToBi Ykpainu). Kadbiner MiHicTpiB, BiagnoBigHo 1o m. 6 ct. 116
KoncruTy1iii, 3a0e3nevye Takox BUKOHAHHS 3aTBeppkeHoro JepxkaBHoro Oromkety. CtarTeto
97 ta m. 6 ct. 116 Koncrutywii npaBo moxmanHs 3BiTy BepxoBHiit Pami Takox HamexuTh
Kabinety MiHicTpiB, a 3rigHo i3 c¢T. 95 Ta 97 KoHncTuTywil perynspHi 3BiTu mpo goxoau it Bu-
natku JlepxaBHOTO OIOIKETY, a TAKOXK 3BIT MPO HOro BUKOHAHHS, MatOTh OYyTH OMPHITIOAHEH.
o moBHOBaxkeHb BepxoBHoT Panu, BiqnosiaHo a0 1. 4 c1. 85 KoHcTUTy11i1, HANEXWTh 3aTBEp-
IokeHHs J{epxaBHOTO OIOMKeTy YKpaiHu Ta BHECEHHS 3MiH 10 HbOTO; KOHTPOJIb 3a HOT0 BUKO-
HaHHSAM; TIPUHHATTS PillIeHHS 3 IIOTO MTPHUBOY.

Crartero 98 KonctuTy1ii BcTaHOBIIEHO, 1110 KOHTPOJIB BiJ iMeHi BepxoBHoi Pagu Yipainu
3a HAAXO/KEHHSM KOIITIiB 10 [lepxaBHOro OromkeTy YKpaiHu Ta iX BUKOPUCTAHHSM 3[IiHCHIOE
PaxynkoBa manara. [lo moBHoBaxkeHb BepxoBHoi Panu, Bignosigno a0 n. 16 ct. 85 KoHcru-
TyLil, BXOOUTH MPU3HAYCHHS HA ITOCAU Ta 3BUIbHEHHS 3 mocay [01oBu Ta iHmwuX wieHiB Pa-
XyHKOBOI manatd. HemonaBHo, B pe3ynbsrari BHeCeHHs 3MiH 10 KoHCTHTYMIT, MOBHOBaKEHHS
LOTo opraHy Oynu posmupeHi. Ile 3po6uiio PaxyHkoBy majary iie BIUTHBOBIIIUM OPTraHOM Y
CHCTEMi IEp)KaBHHX OpraHiB, AKi 3IMCHIOIOTH KOHTPOJBbHI TOBHOBKCHHS B OIOKETHIN
cdepi. Panime PaxyHkoBa manara masna nmpaBo 371iCHIOBATH KOHTPOJIb JIUIIE 32 BUKOPUCTaH-
HSM KoIUTiB JleprkaBHOTrO Or0mKeTy YKpaiHu, a Tenep — i 3a iX HaaxomxeHHsaM. Cllif 3ayBaKu-
TH, 1[0 MUTAHHS IPABOBOTO CTATYCy Ta 00CATY MOBHOBAYKCHb PaxyHKOBOT manaTu He OAWH pa3
posmsaaanucs Konctutyuiitnum CymoM YkpaiHu, B pe3ynbTari yoro Oyna MpUHATAa HHU3Ka
BaXXJINBUX PillIeHb, SIKi MepeyBai BHECEHHIO BiAMOBiMHNX 3MiH 10 KoHcTHTyIi3.

HeoOxinHo 3ayBaykuTH, 1110 BarOMUid BILUTUB HA OFOKETHI MPABOBiAHOCUHM YHUHSATH i TO-
JIaTKOB1 MPaBOBiTHOCHUHH, sIKi CKJIaJar0Thcs B iepxKaBi. AJlKe HAAXOIKEHHS 10 OFOJDKETIB Bif
MOJIaTKiB, 300piB Ta iHIIMX 000B’I3KOBUX IUIATEXKIB, 1110 BXOJATH JI0 CHCTEMHU OMOAATKyBaHHS,
B CYKYITHOCTI CTAHOBJIATH MIEPEBAXHY YacTUHY ixHiX goxoxiB. Crarreto 92 Koncruryuii Buz-
HA4YeHO, IO CHCTeMa OIOJATKyBaHHsI, MOAATKH i 300pu (SIKi € OCHOBHUM JDKEPETIOM OIOHKET-
HUX HaJXO/DKEHb), BCTAHOBIIIOIOTHCS TiJIbKY 3aKoHAMK YKpaiHu. Y monaTtkoBiii cdepi Ha na-
HUI Yac OCHOBHUM € 3akoH Ykpainm «llpo cucreMmy omomarkyBaHHs», SIKUil 6e3mocepeHbo
BCTAHOBJIIOE 3arajbHONIEPXKABHI Ta MiclieBi mojgarku Ta 300pu (0OOB’SA3KOBi miarexi), sKi
CHpaBJIsIIOThCA B YKpaiHi. [IuTaHHS KOHTPOIIO MOJATKOBUX OPraHiB 3a CIUIaTO MOJATKiB pe-
rymoe 3akoH Ykpainu «[Ipo nepikaBHy monatkoBy cirykOy B YKpaiHi», a MUTaHHS 3arajbHO-
ro MeXaHi3My CIDIaTH MOAATKIB IIATHUKAMH, TOPSII0K OCKAp)KEHHS PillIeHb KOHTPOJIBHUX Op-
TaHiB i 3aCTOCYBaHHsI Bi/IMOBiAaTLHOCTI 3a MOPYIIEHHS MOAATKOBOTO 3aKOHOIABCTBA BPETYJIb-
oBaHi 3akoHoM Ykpainu «IIpo mopsmox morameHHs: 3000B’s13aHb IJTATHUKIB MOAATKIB mepen
OromKeTaMy Ta JIepKaBHUMHU LiTboBUMH (poHmammu». Kpim Toro, B YkpaiHi Ait0Th OKpeMi 3a-
KOHH, 110 PETYJIOI0Th CIUIaTy KOXKHOTO KOHKPETHOTO BCTaHOBIeHoro noaarky («IIpo onopar-
KyBaHHs TpUOYTKY MiAnpueMcTBy, «[Ipo mogaTok Ha mogaHy BapTicTh», «[Ipo momarok 3 mo-
XOmiB (1)i31/IqHI/IX ocio» Ta iH.). HeoOXigHO 3ayBayKUTH, O KOOUQiKallis MOJaTKOBOTO 3aKOHO-
JIABCTBA JOCI I1e He 3aBEPIUICHA, aJIe 100NPALIOBAHHS MPOCKTY INomaTtkoBoOTO KOneKCy YKpaiHu
3MIIACHIOETHLCS JIy’Ke aKTHBHO i Ha piBHI BUCOKOKBaJTi(hikoBaHUX pobounx rpym. HaiGnmxunm
yacoM BOHa Mae OyTH ycHillHO 3aBepiieHa. Lle, Ha Haly gyMKy, TO3UTUBHO BIUTMHE Ha edek-
TUBHE (POPMYBAHHSI 1OXOIHOI YACTHHHU OFOKETIB.

CrenianpHUM KoaH(iKOBAaHHM aKTOM, SIKHI eTalli3y€e KOHCTUTYLiHHI MOJTOKEHHS i pery-
JIIO€ BCi OCHOBHI MUTaHHSA (YHKIIOHYBaHHs OFOJPKETHOI CHCTEMH, € BIomKeTHHI KoJieKke YK-
painu. Biamosiano 1o ct. 2 Koaekcy, OromkeTHa cucteMa YKpaiHu — 1ie cyKynHiCTL JiepiKaB-
HOTO 6I0)1>K6Ty Ta MiClIEeBUX OIOIKETIB, no6y11013aHa 3 ypaxyBaHHAM €KOHOMIYHUX BiIHOCVHH,
JIepKaBHOTO ¥ aJAMiHICTPaTUBHO TEPUTOPIabHUX YCTPOIB i BpEryJibOBaHa HOpMamH Mpasa.

Yaconuc Kuiscbkoro yHiBepcuTeTy npasa * 2006/3 69



Mpo6nemu gepxaBHOro ynpaeniHHA Ta agMiHicTpaTMBHe nNpaBo

3rigno 3i cT. 5 Kopekcy BoHa cKIIafaeThes 3 AePIKaBHOTO OIOKETY 1 MiclieBUX OIOIKETiB: Oro-
JokeTy ABTOHOMHOI pecnyOniku Kpum, obnacHux, palloHHUX OrOIKETiB, OIOKETIiB palioHiB y
MicTax Ta OIOKETIB MICIIEBOTO CAMOBPSAyBaHHS (TOOTO TEpUTOpiabHUX IPOMAJ CiJl, CEJIHIIL,
MICT Ta TXHiX 00’€IHaHB).

BromkeTHa cuctema YKpaiHU TPYHTY€EThCS Ha MPUHIMINAX, Ki BU3Ha4eHi cT. 7 Konekcy:
€THOCTi OIOKETHOT CUCTeMH; 30a1aHCOBAHOCTI; CAMOCTIHHOCTI; MOBHOTH; OOIPYHTOBAHOCTI,;
e(DeKTUBHOCTI; CyOCHAIapHOCTI; 1IJIbOBOTO BUKOPUCTAHHS ONOPKETHUX KOILTIB; CIPaBEH-
BOCTI Ta HEYMEePEeIKEHOCTI; MyOJIIYHOCTI Ta MPO30POCTi; BiAMOBIATHHOCTI YYaCHUKIB OrOJI-
JKETHOTO MPOLECY.

BromkeTHUM KoiekcoM BpeI‘YJIBOBaHl TaKOXX yCi OCHOBHi MUTAHHSI, [0 CTOCYIOTHCS (bop—
MyBaHHS Ta (D)YHKIIOHYBaHHS JIAHOK L€l cuctemMu — JlepikaBHOTO OrOIKETY YKpamu it Micue-
Bux OromkeTiB. [1aBa 4 Konekcy Bu3Havae crajil OrOIKETHOrO Mpolecy Ta WOro y4acHHKIB.
Poznin II BcraHoBmOE cKiam M0XoMiB i BUAATKIB Jlep>kaBHOTO OFOMIKETY, a TaKOX JIETaTbHO
peraMeHTye Bci cTaii OI0MKETHOTO Mpoliecy — MOPAIOK CKIaJaHHS Ta PO3MISAY HOTo Mmpo-
€KTY, MPUIHATTS OrOKeTy, HOro BUKOHAHHS, BHECEHHS 3MiH JI0 3aKoHY po JleprxaBHUit Oron-
JKET, MOPSIJIOK 3BITHOCTI PO BUKOHAHHS OIO/DKETY (MicS4HOT, KBApTaJIbHOT), @ TAKOXK MiATOTOB-
KU, pO3DIIALY i 3aTBEPIXKEHHS PiYHOIO 3BiTYy PO BUKOHAHHS JlepikaBHOTO Ol0mKeTy YKpaiHu.
Posninom 111 Komekcy Bce BHIlleHa3BaHe BU3HAUEHO U i MiciieBux OromkeTiB. Kpim Toro,
BromkeTHIM KOIeKCOM JIeTallbHO BPETyJIbOBaHI Mi>KOFO/DKETHI BiTHOCHHH, a TaKOXK IMOBHOBA-
JKEHHS Jep>KaBHUX OPTaHiB 11010 KOHTPOJIIO 32 JOTPUMAaHHSM OIOIKETHOTO 3aKOHOIAaBCTBA Ta
BiJINOBiJaNbHICTh 32 OFO/KETHI MPaBOMOPYIIEHHS.

HacTynHuM HOpMaTUBHO-IIPABOBUM aKTOM, KU PEryiroe OIOIKeTHI BiTHOCUHH, € 3aKOH
npo JlepxaBHuii OromkeT YKpalHH, 110 MPUAMA€EThCS KOKHOTO POKY — 1€ 3aKOH, KU 3aTBep-
JUKY€ TOBHOBa)KEHHS OpraHaM Jep)KaBHOI BIaIH 3 ICHIOBATH BUKOHAHHSA Jlep:kaBHOTO Orof-
XKeTy YKpalHu mpoTarom OromxkeTHoro nepiogy (ct. 2 Kogekcy). Ilepiox mmst Bcix OromxkeTis,
IO CKJIaJalTh OFKETHY CHUCTEMY, CTAHOBUTb OAMH KaJleHIApHUHU PiK, AKUH MOYMHAETHCS
1 ciuHs KOXKHOTO pOKy i 3aKkiHuyeTbca 31 rpynHst TOro K poky. 3a Bu3zHaueHHx Kogekcom
ocobnmuBuX 00cTaBuH JlepkaBHHi OrOIKeT MOXke OyTH MPUHHATO HA IHIIWHA Mepiof, y bOMY
pasi Ha Toil camuii Tiepiol MOXKYTh OyTH NMPUIHHATI i MicuieBi OromkeTn (cT. 3 Komekcy).

J1o HOpMaTUBHO-TIPABOBUX aKTiB, L0 PETYNIOIOTH OFO/DKETHI BiJIHOCUHHU, HAJIEKAThH TAKOK
iHIIi 3aKOHU i HOPMaTHBHO- npaBOBi aktu Kabinety MiHicTpiB, LIEeHTpaJIbHUX OpPraHiB BHUKO-
HaBuoi Bnaau. Lle i 1HCprKLIll i nonoxxeHHs1, i nopsanaok. Kabiner MiHicTpiB 3aTBepIKy€E 1X
CBOIMH IMOCTAHOBaMHM, a iHIIi OpraHW BHKOHABYOI BJaIy — CBOIMH Haka3zamu. Hampuknan,
Kab6inerom Minictpis 3atBepmkeHo [1opsiok BUKOpUCTaHHS KOIITIB pe3epBHOTO (HhoHIy Orom-
xety; MinicrepctBom diHaHciB — BromkeTHa knacugikauis, [Herpykuia «Ilpo cknanaHHs i
BUKOHAHHS po3nucy Jlep:kaBHoro Oromkety Ykpainuy»; [epxaBHuUM KazHaueiictBom — [lono-
sxeHHs «[Ipo enuHunit ka3Hauelchbkuii paxyHok», [lomoxkenns «IIpo opranizaitito Oyxrajirepch-
KOTro OOJIiKy i 3BITHOCTI BUKOHaHHSI JepKaBHOTO Ta MiCIIeBHX OIOMXKeTiB B opraHax Jlepxas-
HOTO Ka3HaueiicTBa Ykpainuy, [1opsnox BUKOHaHHS JEepKaBHOTO OFO/DKETY 3a BUJAATKaMU 3a
yMOBH (YHKILIOHYBaHHs BHYTPILIHBOI AT XKHOT cCCTEeMU Ta iH. € i crifnbHI Haka3u (Hampu-
knaa JepxxaBHoro ka3HaueicTBa Ykpainu Ta Jlep:kaBHOT MoAaTKoBO1 aaMiHicTpauii Ykpainu,
SKUM 3aTBepmkeHo [Topsaok B3aeMoii Mixk opraHamu Jlep>kaBHOTO Ka3HavyelcTBa YKpaiHu Ta
JiepXKaBHOI IMOIATKOBOI CTy>KOU YKpaiHU B TIpolieci BUKOHAHHS IEP’KaBHOTO Ta MiCIIeBHUX OFOMI-
5KETIB 3a JOXOIaMHU.

MicueBi OromkeTH 3aTBepIKYHOThCA BiAMOBiAHUMHU pilieHHsMU. Bromxer AP Kpum,
oOnacHi Ta paﬁOHHi OromkeTH, Micbki (MicT KueBa ta CeBacTomnosis, MicT pecimy0iKaHChKOTO
AP Kpum Ta mict obnacHoro 3Ha4eHHsI) OIOMKETH 3aTBEPIKYIOThCS plmeHHﬂM BepxoBHoi
Pamn AP Kpum, BiamoBigHoi o6iacHoi, paI/IOHHOI YU MiChKOT paju; MiCBKi (MICT paI/IOHHOFO
3HAYeHHs ), PalOHHI Y MiCTaX, CEJIMIIHI Ta CiTbChKi OIOKETH — PIllICHHIMHU MiChKO1, paifoHHOT
B MICTi, CeNUIIHOT a00 CiTbCHKOT paau.

TakyuM 4MHOM, HAMH MpOaHasi30BaHi HOPMATHBHO-TIPABOBI aKTH, L0 PEryIOIOTH OO~
JKEeTHi BiTHOCHHH, 00yMOBIIEHi y cT. 4 BromkeTHOTO KOoZekcy. Alle, Ha Hally OyMKY, € P He-
Y3rOIKEHOCTEH MiX yka3aHow HopMmoro Konekcy i peajdbHMM CTaHOM pedeid, Ha siki TpeOa

3BEPHYTH yBary.
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Sk yxe 3ayBaxKyBasocs, BrolkeTHUM KoAekcoM YKpaiHM BU3HAY€HO, 110 HOPMAaTUBHO-
MPABOBUMHM aKTaMH, SIKi PETyIIIOIOThH OroKeTHI BiqHOoCcHHM, € KoHcTuTylis, bromkeTHuii ko-
JIeKC, MOpivuHi 3akoHM Mpo JlepxaBHHUI OrOMXKET, HOpPMAaTHBHO-NpaBoBi akTh KabiHety
MiHicTpiB, IIEHTpaJIbHUX OpPraHiB BUKOHABYOI BJIaIH, pillieHHs opraHiB AP Kpum, MicueBux
JiepXKaBHUX aJMiHiCcTpalliid, OpraHiB MiCIIEeBOro CaMOBPSIyBaHHS 3 MUTaHb OFOIDKETY. AJie 10
BOTO TIEpeNiKy aX Hisk He BxoauTh IlocTanosa BepxoBHoi Pamu «Ilpo OcHoOBHI HampsMu
OFO/KETHOT MONTITUKKWY Ha TTAaHOBaHMH pik. 3rimHo 3i cT. 33 bromkeTHoro koaekcy, mpoekT Oc-
HOBHUX HanpsiMmiB 10 BepxoBHoi Paau nonae Kabiner MiHicTpiB, miciisi 4Oro Bi0yBarOThCS
napjJaMeHTChKI ClyXaHHs 3 LIbOTO MUTaHHS, B pe3yibTari skux BepxosHa Pana npuiimae no-
CTaHOBY TIPO CXBaJIeHHs a00 B3ATTA A0 BimoMa OCHOBHUX HANpsMiB OIOMKETHOT MOMITHKHA HA
HACTYIHUWI OFO/KETHUI mepiof, ska MOXe MICTUTH MPOMO3WIii Ta BiAMOBITHI JOpYYEHHS
Kab6inety MinicTpiB. A 3rigHo 3i cT. 39 Kogekcy, mig 4ac npeacTaBieHHs POESKTY 3aKOHY TPO
HepxaBHuil Oromxer VYkpaiHM Ha muieHapHOMy 3acimaHHi BepxoBHoi Pamum MinicTpom
¢inancis, I'onoBa KomiTeTy 3 muTaHb OFOIKETY JOMOBIAE PO BiMOBIAHICTh MPOEKTY IIBOTO
3aKOHY BUMoram bromxeTrHoro konekcy, OCHOBHMM HampsMaM OIOIKETHOI MOJITUKK Ha Ha-
CTYTTHHI OIOKETHHH mepioa Ta mpono3uiisM BepxosHoi Paan 1o OCHOBHUX HampsAMiB (sKi
came i BMillleHi B yka3aHiii moctanoBi BepxoBHoi Pamn). Llieto crarrero Konekcy Bu3HaveHo
TaKOX, 10 32 pe3y/ibTaTaMyi 00rOBOPEHHS, Y pa3i HEBIJNOBITHOCTI MPOEKTY 3akoHy 1po [lep-
XaBHUI OIO/DKET He TijbkK bromxeTHOMY Konekcy, OCHOBHUM HampsiMaM OIOIXKETHOT MOMiTH-
KM Ha 4eproBuil OromkeTHUH mepion, a i nmpomno3uuisiM BepxoBHoi Paan 1o OcHOBHHX Ha-
npsmiB, BepxoBHa Pana Moxxe nmpuiiHATH BMOTHBOBaHE pillIeHHS MPO WOTO BiaxuieHHs. Bece
BHIIICHABEJICHE CBIMYMThH MPO HaA3BU4YaliHYy BakiuBicTh [locTanoBu BepxoBHoi Paau «Ilpo
OCHOBHI HanpsMHu OFOIKETHOT MONITUKW» Ha TUIAHOBaHUH pik. ['agaeMo, HEOOTPyHTOBAHHM i
MOMUWJIKOBUM € Te, II0 BKa3aHy ClellialibHy MOCTaHOBY HE BifiHeceHo CT. 4 BrompkeTHOro Ko-
JIEKCY 710 HOPMaTHUBHO-TIPABOBUX aKTiB, SIKi PEryNIOIOTh OO KeTHi BiqHOCHHU. Lle Moxe BUK-
JIMKATU JOAATKOBI MPOOJIEMHU Ta HEY3TrOKEHOCTI B OFOJKETHOMY TPOIIECi, TOMY BBAXKAEMO 3a
HeoOXi/IHe BHECEHHS BiIMTOBITHUX 3MiH 70 BKa3aHoi ctarti Komekcy.

Lle >x came cTocyetbes U Permamenty BepxoBHoi Pagu Ykpainu, Kuil HEIIOAABHO 3HOBY
6yno npuiiksto Ilocranosoto Bepxosroi Paxut, a ne y (bole 3aKOHY, SIK nepen6aqanoc3
panimre. [71aBa 26 Bkazanoro PernamenTy, sika po3BuBae Bianosiani Hopmu KonceruTyii i bro-
JOKETHOTO KOJIEKCY, Ma€ Ha3By «3aTBepmkeHHs [epxaBHoro Oromxety YKpaiHu it KOHTPOJIb 3a
fioro BUKOHaHHAM». BoHa ieTanbHO peryitoe Bei MUTaHHA y OromKeTHIl cdepi, SKi BigHECeHi
no xomrmeteHIlii BepxoBHoi Pamu: mopsijgox cxBasieHHs OCHOBHHMX HampsiMiB OOMKETHOT
MOJITUKHY Ha TUIAHOBAHUI OIOKETHUI Mepiof; MiATOTOBKH 10 PO3MISAY, IPEACTABICHHS IPO-
€KTy 3aKkoHy mpo JlepkaBHUI OIOpKET YKpaiHH; po3IIAAy MPOEKTY B MIEPIIOMY, IPyTOMY Tpe-
TbOMY YUTaHHI Ta HOTO 3aTBEp/HKECHHS; MOPAJOK YHECEHHS 3MiH J0 3aKoHy mpo JleprkaBHui
OIO/IXKET; KOHTPOJIIO 32 BUKOHAHHAM Jlep)kaBHOTO OIOIKeTy; 3aTBEPPKEHHS PiYHOTO 3BiTY PO
BHUKOHAHHS 3aKoHY po JlepkaBHuii Oromxket. TakuM YMHOM, Ha Hawl norisig, Pernament Bep-
xoBHOT Panu, 6e3cyMHIBHO, € HOPMaTHUBHO-NPABOBUM aKTOM, IO PEryjroe AyXke LIUPOKUN
CTIEKTp OFOKETHUX BiTHOCHH.

Te x came MoxxHa ckazaTu i npo bromxkeTHi BUCHOBKM BepxoBHoi Paau. Sk Bigomo, micis
NPUAHATTS 10 PO3MIISILYy NPEACTaBICHOTO MPOEKTY 3akoHy mpo Jlep)kaBHul OrOIKET BiH po3-
DIAIAETHCS HAPOJAHUMHU ey TaTaMy B KOMiTeTax, AeMyTaTChbKUX (pakiisx Ta rpynax Bepxos-
Hoi Pagu. KomiteTn hopMyroTh cBOT mpomno3ulii 10 NpoekTy i nepeaatots ix y Komirer 3 nu-
TaHb OIOIKETY, KU CHINBHO 3 YIIOBHOBa)XEHUMHU IpeacTaBHukaMu Kabinety MiHicTpiB po3-
IsIIa€ i MoJaHHs i roTye BHCHOBKH Ta MPOMO3HIlii, a TaKOXk TaONUIi POMO3ulliii cy0’eKTiB
MpaBa 3aKOHOJABYOI iHII[IaTHBH, SKi MPONIOHYETLCS MiATPUMATH YW BiAXWIUTH, i MpuiiMae 3
[bOTO NMPUBOJY BinoBinHe pimeHHs. [1i BucHoBKH, mpomno3uil i TabauIli po3moBCHOKYOTh-
csl cepel IenmyTaTiB, Micis 4YOro MOXKHA MOYMHATH W Mepile YUTaHHs 3aKoHy mpo JlepxaBHUiA
oromkeT. BoHO po3nounHaeThes 3 1onoBiai [0710Bu KOMiTeTy 3 mUTaHb OrOMKETY 1moa0 Buc-
HOBKIB 1 MPOMO3ULiH 10 MPOEKTY 3aKOHY, MicJsl YOro 34iHCHIOETHCS TX 0OroBopeHHs i rosno-
CyBaHHS — a00 B HijoMy, abo mocrareitHo. [lyxe BaKIIHBO, IO MPHUHHSITTS PIlIEHHS IOHO
BHCHOBKIB Ta MpOMO3UIIiii BBOXKAETHCSA MPUUHATTAM MPOEKTY 3aKoHY npo JlepkaBHuit Oron-
XKEeT y MepIIoMy YUTaHHi, a cxBaneHi BepxosHoro Panoro BucHoBku Ta nponosutii Komitety
3 MUTaHb OIOKETy HaOyBalOTh CTaTycy brojkeTHHX BHUCHOBKIB BepxoBHoi Pamgm Ykpainu
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(ct.cT. 40, 41 BromxetHoro koaekcy Ykpainu). Takum 4MHOM, yka3zaHi bromkeTHi BUCHOBKH Ta-
Kok cxBatoroTees [ToctranoBoro BepxoBHoi Paau, a ToMy BOHM TE€X HE OXOIUTKOIOThCS CT. 4
BromxeTHoro Konmekcy. Bunaerbes 6e3cymHiBHMM, 10 BkazaHa [loctanoBa BepxoBHoi Paam
TaKOX € HOPMAaTHBHO-TTPABOBUM aKTOM, SKHI perystoe OIOKeTHI BiTHOCHHHU.

HanpukiHii xoTinocs 6 3ayBaxuTH, 110 CT. 4 BromkeTHOTO Kojiekcy Mae Ha3By «Ckian 6ro-
JOKETHOTO 3aKOHOJIABCTBA», TO/I sIK 4. 1 BKa3aHOT CTaTTi MiCTUTh Mepellik «kHOpMAaTHBHO-TIpa-
BOBHMX aKTiB, II0 PETYIOKOTh OFOKETHI BiqHOCHHM». Ha Ham mornsa, TepMiHU «OHOIKETHE
3aKOHOJIAaBCTBO» Ta «HOPMATHUBHO-TIPABOBI aKTH, 1[0 PETYJIIOIOTh OFO/XKETHI BiTHOCUHMY» HE €
TOTOXXHUMHU, 0O OCTaHHii TepMiH € 3Ha4yHO mupmuM. Tomy i [locranoBy BepxoBHoi Paau
«IIpo OcHOBHi HampsMu OIOMKETHOT MOJITHKM» HA YeproBUi OIOMKETHUH mepion, sKa
MicTUTh Tpono3ullii BepxoBHoi Pagu 3 Bu3HaueHnx Kojgekcom nutaHb, i BromkeTHI BUCHOBKH
Bepxosnoi Panu, siki 3arBepkytoThest [IoCTaHOBOIO €IMHOTO 3aKOHOJABYOTO OpraHy B YK-
paiHi, OYeBUAHO CIiJ BIIHOCUTHU K JO OFOMHKETHOrO 3aKOHOJABCTBA, TaK i JO HOPMAaTHBHO-
MPaBOBUX aKTiB, 110 PETyIOIOThH OromKkeTHI BinHocuHu. 11lo x 1o Pernamenty BepxoBHoi Pa-
v YKpalHH, TO Xxo4a HOro i He MOXKHA BBA)KATH aKTOM OFOKETHOT'O 3aKOHO/IaBCTBA (TOMY IO
11e KOHCTUTYIIITHO-IPaBOBUI aKT), ajie 10 HOPMATUBHO-TIPABOBUX AKTiB, SKi PEryo0Th 00~
JOKETHi BiTHOCHHU, HOT0 3apaxyBaTy HeoOXiqHO. BUXons4n 3 BUIIEBUKIIAJIEHOTO, HA3BY CT. 4
BromkeTHOro KojeKkcy IOLiJibHO 3MiHUTH Ha («HOpMaTHBHO-TIpaBOBiI akTH, HIO PETyJIOITh
OFHODKETHI BiJHOCHHMY) i, BiAMOBiAHO, HOMOBHUTH X nepenik (PermameHt BepxoBHoi Pagu
VYkpainu; [TocranoBa BepxosHoi Paau «IIpo OcHOBHi HanpsiMu OrOMKeTHOT MOJITUKW» HA Ha-
CTYTHHI OIOMKETHU Mepiof], sika MICTUTh MPOMO3UIIiT 3 epeadadeHnX brokeTHUM KOJeK-
coM YKpailHu NMUTaHb; bromkeTHi BUCHOBKM BepxoBHoi Pagu Ykpainn).

B pesynwrati gociimKkeHHs MpaBUX OCHOB (DYHKIIOHYBaHHS OFOPKETHOI CUCTEMH MOXKHA
3poOHUTH BUCHOBOK TIPO Te, IO AesSKi HOPMH YHHHOTO OFOPKETHOTO 3aKOHOAABCTBA MOTPedy-
I0Th YAOCKOHAJICHHS. 3anporoHOBaHi 3MiHU 70 BrOMKeTHOro KOJEKCYy MarOTh 3HSATH HEy3rofl-
JKEHOCTI Y MPaBOBOMY PETYJIIOBaHHI MPOaHAIi30BAHUX Y CTATTi MUTAHb i TTO3UTUBHO BILTUHY-
TU Ha MPoILieC MPAaKTUYHOI peatizaiii 3aKOHOIaBCTBA.

I Bromketnuit komekc Vkpainm Big 21.06.2001 p. (3 HaCTymHMMHM 3MiHAMU Ta JOMOBH.) //
www.rada.gov.ua

2 Koncruryuis (OcHosuuii 3akon) Ykpainu Bix 28.06.1996 p. (3 HacTynHMMH 3MiHAMU Ta JOTMOBH.) //
www.rada.gov.ua

3 us. neransuiwe: Bopomina H.B. PaxynkoBa nanara Ta ii IoBHOBaXkeHHs y pinaHcoBiii cdepi.// Opra-
HU AepxxaBHOI Bnagu Ykpainu / 3a pen. B.®. [oropinka: Monorpadis. — K., 2002. — C. 386 — 396.

4 Pernmament BepxosHoi Pamu VYkpainu, npuiinatuii [Toctanosoro Bepxosroi Pamgm Vkpainu
16.03.2006 p. // www.rada.gov.ua

Ompumarno 15.08.2006

Pe3iome
B crarbe koMIIIEKCHO MpOaHaIM3UpOBaHa CUCTEMA HOPMATUBHO-IIPABOBBIX AKTOB, KOTOPbIE PETYIUPYIOT
OO/KETHBIE MPABOOTHOIICHHMS, BOHHUKAIOIKE B paMKaX (yHKIMOHUPOBaHMUs OIOMKETHON CHCTeMBl YKpau-

HBI. BBIsBIIEHBI HEJOCTATKH U TPOGEIBI OTAENBHBIX cTareil bromkeTHOro kofekca YKparHbl, KOTOPbIE KacaroT-
Csl HCCTIeyEeMbIX BOIPOCOB. BHECEHB! KOHKpETHBIE MPEIOKEHNUS TI0 UX YCOBEPIICHCTBOBAHHUIO.
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A.A. IYXTEI[bKA

Anna Anvbepmisena Ilyxmeuvka, acnipanmxa
Tnemumymy deporcasu i npasa im. B.M. Kopeyvro-
20 HAH Yxpainu

BEPXOBEHCTBO ITPABA SIK 3ACA/THUYHMM ITPUHIIUIT
€BPOIIEMCHKOI'O AJIMIHICTPATUBHOI'O ITIPOCTOPY
(3a maTepia/iamMu 3apy0iKHHUX JOCTiTHUKIB)

IIpunyun eepxoeerncmea npasa BUCTyNae Cy4acHUM iMIIEPATHBOM MOOY/I0BU IIPaBOBOI JEP-
*aBu. Moro 3ampoBamKeHHs i yTBEPIKCHHS BUCTYIIAE MPIOPUTETHAM 3aBIAHHSIM PO3BHTKY
Oy/1b-AKOi IEMOKPaTHYHOI IepyKaBH CBiTy. Ha cboroHiniHiii 1eHs IPUHIMI BEPXOBEHCTBA Mpa-
Ba B)Ke He 0OMEXKYEThCS paMKaMHU HalliOHAJIbHOT MpaBoBoi crcteMu. KMoro 3micT (opsin i3 kia-
CHYHAM PO3YMIiHHSM 3MICTy ¥ posli KOHCTHUTYLiHHOTO TNPUHIOWIY BEPXOBEHCTBA IIpaBa B
HalliOHATbHUH npaBOBii/'l cucteMi) HaOyBae HOBUX BiAATIHKIB (aCl'leKTiB) 3Ha4YeHb y 3B’SI3KY, 30K-
pema, 3 €Bp01HTeraHII/IHI/IMI/I npolecamu, 1o BlL[6yBaIOTLC$[ 3 Aipyroi nonosuHy XX CTOMTTA.

Y 3B’513Ky 3 LIIM OCHOBHOKO METOKO JIAHOT CTATTi € BUBYCHHS 3MiCTY IPHHLIITY BEPXOBCH-
CTBa MpaBa B 3apyOiKHil FOpUINUHiil Hayli (aHTHYHOTO, KIIACHYHOTO Ta CYy4acHOTO BH3Ha-
YeHb), a TAKOXK 3’sICyBaHHS HOro poii y popMyBaHHi 3aranbHux 3acan €AIl Tomy, 3aBnaHHs-
MU 1i€l ctarTi BuAineHo: 1) po3misy eBOMOLiT PO3yMiHHS 3MiCTy MPUHIMITY BEPXOBEHCTBA
npasa B 3apyOiXKHIH IOpUANYHIHN Hay1li; 2) pO3INA] aHTUYHOTO, KJIACHYHOTO Ta CyYacHOTO BU3-
HaueHb MPUHIIMITY BEPXOBEHCTBA Mpasa Ta iioro poii y dpopmysanni €AIl; 3) po3rsg Hopma-
THUBHO-TIPABOBOTO 3aKPIIJICHHS Cy4YacHOTO 3HAYCHHs MPUHIUITY BEPXOBEHCTBA MpaBa B HOpMa-
TUBHHUX HOKYMEHTaX INPOBITHUX €BPONEUCHKUX PETiOHANBHHUX opraHizamii — Pagm €Bpomnm
(PE), €C, Opranizarii 3 6e3neku Ta crniBpodiTHHITBA B €Bponi (OBCE); a Takox podounx
marepianiB CeitoBoro banky (30kpema, 2005 p.).

dopmyBanHs €gponeiicbkoeo npasosoco npocmopy (€T1I1) kpainamu, M0 MOAINAIOTE OC-
HOBHOTIOJIOXKHI €BPOMENChKI LIHHOCTI (BEPXOBEHCTBO MpaBa, JeMOKparisi, oBara rnpas JHOIu-
HU 1 OCHOBHHX CBOOOT), CTBOPIJIO 00’ €KTHBHI MIepeAyMOBH JJIsi BAHUKHEHHSI €8p0ONeticbK020
aominicmpamusnoco npocmopy (€AIl). Haranaemo, mo koHueniist cteoperts €AIl BUHUK-
na Hanpukinmi 80-X pokiB XX CTONITTS SIK pe3yJabTaT CHeliabHUX TOCIiKEHb MPUPOIU
€III1 ta Mmicus B HbOMY HOBHX, YIOCKOHAJICHHX (GopM (METOHiB) criBpoOIiTHHLTBA y cdepi
JisTBHOCTI MyOJTiuHUX aaMiHicTpauniit eBponelchkux aepxxas. TepMmin €All y cyuacHomy 3Ha-
YyeHHi OyJ10 Beplie BXKUTO y podounx nokymeHtax [Iporpamu SIGMA — [Iporpamu nigTpum-
KH BIIOCKOHAJICHHSI CUCTEM JIepyKaBHOTO YIIPaBIiHHA i MEHEDKMEHTY B KpaiHax LleHTpansHoi
Ta CximHol €BpomnH, 10 € CMJILHOIO iHiliaTnBOI LleHTpy cmiBpoOiTHHUIITBA 3 KpaiHAMU ITe-
pexinHoi ekoHoMmiku OpraHizalii ekoHOMiuHOTO criBpoOiTHHIITBA i po3BUTKY (OECP) Ta mpo-
rpamu PHARE, 3anouarkoBanoi 3 yuactio €Bponeiicbkoro Cotozy (€C).

Ines popmyBanns €AIl, 3-momix iHIIOrO, IPyHTyBajlacs Ha BH3HAHHI HAI[lOHAJBHUMU
nepxxkaBamu-ayieHamMu €C cninorux npunyunie nyoniunoi adminicmpayii, ij SKUMHA, Ma€TbCS
Ha yBa3si Ha6ip (rpyna) KpI/ITepi'l'B sKi MatoTb OyTH BUKOHAHI KpaiHaMU-KaHAWZATaMH y TXHii
IisUTBHOCTI, CIPSIMOBAHIN HA MOCATHEHHS BCTAHOBJICHOTO PiBHS administrative capacity, ne-
00XimHOTO ISt Ha6YTT5{ ynercTBa B €C. BapTo yToYHNTH, 10 Y €Bp0HeI/ICBKlI/I aZ[MlHICTpaTI/IB—
HO-TIPaBOBill JOKTPUHI TepMiH «administrative capacity» (YKp. — aiMiHICTpaTUBHA 3[aTHICTb
abo eeKTHBHICTh) BUKOPUCTOBYEThCS B MpaBi €C IUIsi BUpaKEHHsI JBOX B3aEMOIIOB’ I3aHUX
ACTEKTiB JisUIbHOCTI MyONiYHUX afgMiHicTpaliii: 1) 31aTHOCTi MPOBOAMTH MiArOTOBKY, KOOPIH-
HaIlil0 Ta BUKOHAHHS CaMoi Mpoueaypy BXomkeHHs 10 €C; ta 2) 31aTHOCTI iIMIUIEMEHTYBaTH
«acquis communautaire» (y 3aralbHOMY 3Ha4eHHi — paBoBe HanbaHus €C) Ta 3a0e3nedyBa-
TH e(heKTUBHE CMiBpOOITHUIITBO 3 iIHIIMMHU KpaiHaMu-4iaeHaMu €C Ha MOCTiiHI OCHOBI!.

Crin 3ayBakuTH, 10 cepell €BPONENChKUX MPUHIUIIB aMiHICTpaTUBHOTO NpaBa, sKi cTa-
HOBJISITH cOO0I0 KBiHTECEHIit0 BUlle3ragaHoro €AIll, 3acanHudy poJib BiIBEIEHO caMe npuH-
yunogi eepxosercmea npasa. lllonpasna, B A€110 OHOBJIEHOMY pPO3yMiHHi, TOPiBHIHO 3 aHTHY-

© A.A. Ilyxrenska, 2006

Yaconuc Kuiscbkoro yHiBepcuTeTy npasa * 2006/3 73



Mpo6nemu gepxaBHOro ynpaeniHHA Ta agMiHicTpaTMBHe nNpaBo

HUM 1 KJacCMYHMM BHW3HAQYEHHSMH, Ha SIKi 3a3BUYall MOCHIIAIOTBCS Y CBOIX JOCIHiDKEHHIX
BITYM3HSIHI Ta 3apyOiXKHi BUEHi.

33py6i>}<Hi JIOCJIIHUKY 37€01IbIIOr0 BHUIIISIOTE TPU iCTopI/Iqu eranu eBOJIIOLIT Po-
3yMiHHS TPUHLKITY BEPXOBEHCTBA MpaBa: aHTHYHHH, KIACHIHUI Ta CyJaCHHI. BignoginHo,
MOKHA BHIUINTH «CTPIKHEBI» BH3HAYCHHS 3MiCTy MPWHIMIYY BEPXOBEHCTBa mpama: 1) 3a
Apicrorenem, [Tnaronom (anTruHe); 2) 3a Anbbeprom Bennom [laiici (kiacuune); 3) 3a Bu3-
HA4Ye€HHAMH, 110 MICTAThCSA B poOOYMX JOKYMEHTaX i HOPMAaTUBHHX aKTaX Cy4acHUX MiXHa-
pOIHUX OpraHizaniii (B T.4. €Bponelchbkux perioHansHux), a came: PE, €C, OBCE; poboumnx
Marepianax i piuHux 3BiTax CBITOBOTO OaHKY.

st po3yMiHHS Cy4acHOTO 3MiCTY i HAIpsIMKiB 3aripoBaKeHHsI IPUHIUITY BEpPXOBEHCTBA
MpaBa B aIMiHICTpaTUBHOMY 3aKOHOIABCTBI YKpaiHH, BXJINBO 3ayBaXKUTH, 1[0 CTPIMKHI €KO-
HOMIYHHMI PO3BUTOK CBiTOBOIO TrOCIONAPCTBA MPH3BIB 10 HEOOXiJAHOCTI 3ampoBaKeHHS
YHi(iKOBaHUX i CTaHIAPTU30BAHUX MPABUJI BEACHHs Oi3HECY, pyXy TOBapiB, KalliTamiB i T.II.
Tomy 1iJIKOM IPUPOJTHO, IO caMe idest 8epxoseHcmea npasa Oyna odpaHa 5K KI0408d, moo-
™Mo AK maxa, uo 30amHa 32ypmyeamu cy6 €Kmie « CnilbHO20 PUHKY » EOUHUM OOKIMPUHATLHUM
nioIpyHmMsM ma, 8i0N08IiOHO, 0HCePENoM CRIILHUX 30Ca0 NPAasomeopyuoCcmi i npagopeanizayir.

VY 3apyOixHili rOpuaAMYHIA Hayli MpoOieMaTHIli BEPXOBEHCTBA MpaBa TPaAULIHHO
NpUAITSIETRCS BeNrKa yBara. ToMy, Ha Hally AyMKY, epenyciM HeOoOXiIHO PO3MISHYTH €BO-
JIFOLLiI0 PO3YMiHHS MPUHIMITY BEPXOBEHCTBA IpaBa Ta BiMITUTH Pi3Hi aCMEKTH PO3yMiHHS OC-
TaHHBOTO Y BUILE3TalaHUX AHMUYHOMY, KIACUYHOMY Ta CYYACHOM) BU3HAYCHHSX.

1. AHTHYHE BU3HAYCHHS BEPXOBEHCTBA IpaBa BUIUIMBAE 3 NIEPEKOHAHHS B TOMY, IO Haii-
Kpamioro GopMoro nep>kaBHOTO MPABIiHHS € IPaBIiHHS OaroHaIifHOTO TUKTATOPA, OCKIIIBKH,
SK T IKpeCItoBaB, 30kpema, [11aTtoH, npakTuka J0BOJAWTD, 110 JIFOAM 3 HEOOXiTHUMHU JIiaepCh-
KUMH HaXWJIaMH TPaIUISIOThCS AyXke piako. BinnmoinHo, BiH BBa)XKaB YTOIi€O MpaBIiHHS He-
OnaroHafiiiHoro nukraropa. CBO€lw ueproro, ApicToTesnb 00CTOIOBAB MO3UIliT BEPXOBEHCTBA
npaBa Mpu PO3MVIsiAi MUTAHHSA, 110 Kpalle /Ui KOpOJs: BIaJaproBaTh Ha BIACHUN PO3Cynd 4H
3TiJIHO 3 IpaBoM. | 4iTkO OOTPYyHTOBY€E HEOOXiTHICTH TIPABIIiHHS BiJIMTOBIAHO J0 MIPaBa, BUKIIIO-
YHBIIA CaMOPO3CY.

2. KnacuuHe BW3HAueHHs BEpPXOBEHCTBA TpaBa 3amporioHoBaHe AJbOepToM BeHHOM
Haiici (Albert Venn Dicey) — BUJATHUM aHTIIMCHKUM YUYEHHM-KOHCTHUTYIIOHAIICTOM KiHIIS
XIX — moyarky XX cT., sikuii cpopMyBaB JOKTpPUHAIBHI 3acaayl pO3yMiHHS i BUKOPHCTAHHS
UBOro MpUHUUMY oao bpurancekoi KoHCTUTYLIT, @ TakoXX MPOBiB MOPIBHAMBHUIA aHaMi3 3
izessMu ¥ IPUHIUIIOM «3aKOHHOCTI», IO PO3BUHYJIKCS HA €BPOIEHCHKOMY KOHTHHEHTI MiCIs
Benukoi ¢panity3pkoi pepomormii 1789 p. 3okpema, A. Jlaiici y cBoiif BCecBiTHBO BimoMmiit
npaii «BcTyn 10 HayKy KOHCTUTYLIHHOTO TipaBay (aHm. — «4n Introduction to the Science of
the Law of the Constitution») BiIMiTHB, 1110 BEpXOBEHCTBO NpaBa OyJ0 BIacTuBe AHIIIT e 3
YyaciB HOPMaHJChKOi HaBalli, i XapaKTepu3yBaJloCs JIBOMa OCHOBHHUMH pucamu: 1) cemo-
eymuicmio (aHrn. — omnipotence) ta Hezanepeunum (anri. — undisputed) sepxosencmeom Ha
TepuTopil BCi€l KpaiHu LEHTPATBbHOTO Ypsaody; 2) nanyeanHam (aHri. — rule) abo eepxoserncm-
6om (aHTI. — supremacy) npaea?. [IppdoMy BEpXOBEHCTBO IpaBa PO3MISIAETHCS SIK TAPAHTIs
npaB iHauBiAiIB y bpuTtancekiit Konctutymii.

JlokTprHa BepxoBeHCTBa mpasa A. Jlaiici, 1k BiAMiYarOTh 3axifHi JOCHiAHUKH3, CKJa-
JIAETHCS 3 TPHOX OCHOBHHUX i/1eH.

1. ITpaBo (abo 3aKxoH) (aHMI. — law) € BEpXOBHUM (aHIII. — supreme) i € MPOTUIIEKHUM Jie-
cnoTuyHil Biani. Tinbku B pasi, KO AisMH 0coOM OyJI0 MOPYIIEHO 3aKOH, il Oyae mpu3Ha-
YEeHO MOKapaHHs CYIOM Y BCTAaHOBJICHOMY 3aKOHOM TOPsAKY. A. Jlalici Takox IigKpecins, Mo
YPSIU He TIOBUHHI MaTH IMUPOKUX ITUCKPEHiHUX TIOBHOBAXKEHB, SIKi 000B’I3KOBO MatOTh OY-
TH X04a O MEBHOI MipOI0 OOMEXEHi.

2. KoxHa monnHa mMae 0yTu piBHOIO nepes 3akoHOM. Lle o3Havae, 110 He3aJIexkHo Bif To-
ro, XTO TH € — Y1 JepKaBHUHN CIIy>KOOBELb, UM CENITHUH — Y BUMAAKY MOPYLIEHHS 3aKOHY pO3-
DA Y CyOi BiOyBaTHMETHCS 3a THMH JK CAMHMH 3aKOHAMHU.

3. OCHOBHHM JIKEPEIOM TIpaBa € He HOPMU KOHCTUTYIIII, a IPUPOIHI MpaBa JIIOMUHA. Bin
CTBEPPKYBaB, 10 KOKHA JIFOJIMHA B CYCIIJILCTBI MOBUHHA MaTH CBOI MpaBa Ta CBOOOAM, SKi
JO3BOJISIIOTH i1 poOUTH Bee, 110 BoHa Oakae. KoxkHwuid, uui mpaBa mopyuieHi, Mae IpaBo Ha Cy-
JIOBUM 3aXUCT.

74



lMyxmeubka A.A. BepxoBeHCTBO NpaBa Sk 3acCagHU4uni NpuHUMN €BPONENRCHKOrO. ..

Ceoero ueproto, A. Jlaiici HaBiB He0OXiIHI XapaKTepUCTUKU BEPXOBEHCTBA IpaBa: 1) Bep-
XOBEHCTBO 3aKOHY, TOOTO BCi 0coOu (iHAMBIAM U ypsAa) MOBUHHI MiJKOPSTUCS 3aKOHY; 2) KOH-
LeMLis CPaBeUTMBOCTI, sKa HaJa€ 0COOIMBOTO 3HAYCHHS CYI0BOMY PO3IIIALY CMpaB, 3aCHO-
BAaHOMY Ha 3aKOHaX i CTaHJapTax, Ta BaXIIUBOCTI mpoLeayp; 3) 0OMEeXeHHs TUCKPELiHHUX T0-
BHOBa)K€Hb; 4) TOKTPUHA CYJJOBOTO MpELENeHTY; 5) METO0JI0Tisl 3arajibHOrO Mpasa; 6) 3aKo-
HOZIAaBCTBO Ma€ OyTH MEPCHEKTUBHUM, 0€3 3BOPOTHOI CUJIM (32 3arajibHUM MPaBUIIOM); 7) He-
3aie)kHa Cy/ioBa Biaja; 8) 34ifiCHEHHs 3aKOHOJABUOl BIAAM NMapJaMEeHTOM Ta 0OMEXEHHS BU-
KOHAHHsI 3aKOHOJ]ABYOI BJIaIi BUKOHABYOI; 9) MOpasib, 10 JIEKUTh B OCHOBI BCHOTO npaBa4

3. CyuacHe po3yMiHHsS MNpPHHLKITY BEPXOBEHCTBA NpaBa B €BPONEHCHKiH FOPHAHIHIN

JlyMLIi, X0 i BUHHKJIO HA JOKTPHUHANBHAX MO3ULIAX, cq)opMOBaan A. Jlaiici, Bce X 3HAYHAM
YHHOM TPaHCHOPMYBANOCs B KOHTEKCTI [100ai3alliifHiX, €BPOMEHCHKHX IHTerpauiifHux, exo-
HOMIYHHX, IPABOBHX Ta IHILHX aCMEKTIB peOpMyBaHHs CBITOBOIO MPaBOMOPSIKY.

B 1bOMy KOHTEKCTi CITiJ] 3ayBa>kKHTH, 110 B KpaiHaX, sIKi pO3BUBAIOTHCS, B TOMY YUCIi i B
VYkpaiHi Ha CyJacHoMy eTari, 0coONuBUil iHTEpec BUABNAETHCS O «BEPXOBEHCTBA MpaBa» Ta
OMU3BKHX KOHLEILIH, KOTpi MaHyIOTh B iHILNX MPABOBHX CHCTeMax — «etat de droit» (dppani.),
«estado de derechoy» (itain.), «Rechtsstaat» (HIM ) A;mce €KOHOMiYHe 3pOCTaHHs, MOJIITHYHA
MOJIepHi3allisl, 3aXUCT MpaB JIOAMHU Ta JesKi iHIIi MomiOHiI 3aBIaHHS BBaXKAIOThCA TICHO
OB’ SI3aHUMH 3 «BEPXOBEHCTBOM INpaBay’. ToMy MONITHKHU B KpaiHaX, 1110 PO3BUBAIOTHCS I Ha-
JiekaTh J0 NEepexifHOro THILY, MAlOTh IIyKaTH HAMpsSMKH (LUIIXK) 3apoBaKeHHs i yTBep/-
JKEHHs BEPXOBEHCTBA MPaBa y CBOIX KpalHax.

Bimomuii nocnigauk Piuapny ®@enon (Richard Fallon) mzu(pecmoe 1o OinpLIicTh Cyvac-
HUX KOHLICILIii BEPXOBEHCTBA MPaBa BU3HAYAIOTH TPH OCHOBHI LIHHOCTI» Ta LiJli, IKHM Mae
CIIyTyBaTH BEPXOBEHCTBO Mpasa: 1) 3aXUCT BiJ aHapxii Ta BilfHM BCiX MPOTHU BCiX; 2) HaJaHHS
MOXJIMBOCTI JIFOMISM TUIAHYBATH CBOIO JisUIBHICTB i3 PO3YMHOIO BIIEBHEHICTIO, 110 BOHH MO-
XKyThb Tiepe0aunTy Hamepea HacHiJKH pi3HuX Jiil (MaroThes Ha yBasi, nmepexyciM Aii oprasis
nmyOniyHOT BNaan); 3) rapaHTii BiJl NpuHaMHI IeSKUX BUJIB cCaMOpo3Ccyay (CBaBiJIs) AepkKaB-
HHX T10CaI0BIIIBS.

Caoero 4eproto, npodecop XKaxk 3imep (Jacques Ziller), BIJIOMI/II/I B YKpaiHi cBOIMH IpyH-
TOBHMMHU aIMiHICTPATHBHO- Ta KOHCTHTYLIiHO-NPAaBOBUMH JIOCII/DKCHHSIMU B Cepi eBpo-
MeHCHKOI iHTerpanii Ta aAMiHICTPAaTHBHOT KOHBEPIeHLIii, CTBEPIUKYE, IO KKOHLEMLIT MpaBoBOT
JIepyKaBH, 3aKOHHOCTI Ta BEPXOBEHCTBA PABa PO3BUBAIINCS B PisHHX KpaiHaX, mpoTe, He Oyay-
44 iIEHTUYHUMHU, TPUHIM 3aKoHHOCTI, (Rechtstaatlichkeit Ta rule of law) pasom nepen6aua-
I0Th MiJKOPEHHS aJMiHiCTPaTUBHOMY IIPaBy, a OTXKe, CyJJ0BOMY KOHTpoJto»’. B 1ibomy, sk me-
PEKOHYE€ 3rajjaHuil aBTOp, MOJISIrae OCHOBA aAMiHICTPATUBHOIO MpaBa B ycix KpaiHax 3axigHoi
€ppomn y XX CT.

3apy0OixHi opucTH Ta QitocoGu HUHI PO3ALIAIOTH TPU OCHOBHUX TUIH CYy4acHOTO TioyMa-
YeHHs 3MiCTy MPUHIMITY BEpXOBEHCTBA MpaBa: 1) hopmanbHe; 2) cydcTaHuiiiHe (MaTepiaibHO-
npaBoBe) Ta 3) GyHKIiIOHATBHES.

1. ®opmanbHi BU3HAUEHHS BEPXOBEHCTBA MpaBa BKAa3ylOTh HA HAasIBHICTh a00 BiCYTHICTh
0co0NMBOr0, TAKOro, 1[0 BUMAarae AOTPUMaHHS MEBHOIO KPUTEPil0 BEPXOBEHCTBA MpaBa abo
npaBoBoi cuctemMu. CHiNbHI KpUTepii BKIOYAIOTh: (POPMATIBHO HE3aJeKHY Ta Oe3CTOPOHHIO
CYIOBY Biajy; MyOJIiYHICTb 3aKOHIB; BiJICYTHICTb 3aKOHIB, sIKi 3aCTOCOBYIOTBHCS TiIbKHU 0
iHaMBiziB 2060 10 MEBHUX KJIAciB; BiJICYyTHICTh 3BOPOTHOI CHJIM 3aKOHIB; MOJIOXKEHHS PO CYI0-
BHii HArMAN 3a AisnbHICTIO ypsgy. Hemae BiueprnHoro mepeiky (popMaiabHUX KpHTEpiiB, Ta
pi3Hi hopmanbHi BUSHAYCHHS MOXYTh BUKOPHCTOBYBATH PisHi craniapty. Lo € crinbHoro y
opmanbHIX BH3HAYCHb, TAK L€ Te, O «BEPXOBEHCTBO MPaBa» BUMIPIOEThCS BiAOBIAHICTIO
MPaBOBOT CHCTEMH LIMM yCTaJCHUM CTAHApTaM.

2.Ha Bl}lMlHy Bifl pOPMATTLHOTO MiXOAY, SKHii BiAKMAA€ UIHHICHI CYKEHHS, MaTepiaib-
HO-TIPABOBUIA MiXi/ KEPYETECS MOPATLHUMH YABICHHSAMH MPO HAJIEKHY MPABOBY CHCTEMY, i
BUMIipIOE BEPXOBEHCTBO IpaBa BiANOBITHO 10 TOT0, HACKIJIBKY BAAJIO 32 OTPUMAHUMU OL[iHKa-
MU TIEBHA CUCTeMa Jlocsrae 1poro ineany. OCHOBHA mepeBara MarepiajbHO-IPaBOBOIO Miaxo-
Iy A0 TIyMaueHHs BEPXOBEHCTBA MpaBa MOJISTa€e B OHO3HAYHOMY MPHPiBHIOBAHHI BEpPXOBEH-
CTBa MpaBa JI0 YOroch HaJEXKHOTO it 6akxaHOro. BepXoBeHCTBO MpaBa BBAXKAETHCS HACKHUM,
OCKIJIBKH B JaHOMY pa3i BOHO MocTae TakuM. Lle BaxinBo, Hacamnepes ToMy, 1o ¢y0’ €KTHUB-
HE CY/DKEHHS € SBHUM (UiTKHM), Y IOPIBHSIHHI 3 TPUXOBAaHUM Y (pOpMabHUX KPUTEPIsX, a, I0-
Jpyre, TOMy, 1110 BUPa3 «BEPXOBEHCTBO MpaBa» AIiCTaB CUIbHY ITO3UTHBHY KOHOTALIO.
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3. Tperi#t mizxxia 10 BU3HAUEHHS BEpXOBEHCTBA MpaBa MOAIOHMI 10 MarepialbHO-IpaBo-
BOTro (CYTHICHOTO) TOIL[iHyBaHHS, ajie HAMaraeTbcs OMUHYTH CIipHi HOPMAaTUBHi acMeKTH, 30-
CepeKyIourcs roOBHUM YMHOM Ha TOMY, HACKIJIbKY 100pe MpaBo it mpaBoBa cHCTEMa B IIiJI0-
My BHUKOHYIOTh MEBHI (yHKILII — 3BHUaiiHO, 1€ 3a00pOHa NPUHHATTA YpsSAOBUX pillleHb Ha
BJIaCHUH po3cyn i 3abesmeveHHs TNepeadavyyBaHOCTI IOPUAMYHHMX PillleHb, a TaKoXK JesKi
koMOiHalii 060x. OAHUM i3 MPHUKIIAIIB TAKOTO MOMISAAY: CYyCHiJIbCTBO, B SIKOMY YPSJIOBII Ma-
I0Th HEBEJHKY abo He MaloTh HifKOI MOXKIMBOCTI NPUITHATH PIlICHHs HA BIACHHIA PO3CYH, €
BUCOKUI p]BeHb BEPXOBEHCTBA NpaBa, B TOH Yac sK cycmnbcmo B SIKOMY Oijibllla YacTHHA
pillleHb MPUAMAETCS HA BIACHHUH PO3CY., Mae MiHIMaTbHUH PiBEHh BEPXOBEHCTBA NPaBA.

Crizg TakoX BIIMITATH, 1O /€Ki BYCHI BUALIAIOTH TibKH 1BA OCHOBI 3HAYCHHS PHHLU-
Iy BEpXOBEHCTBA MpaBa: 1) «MarepiaibHO-paBoBe» (CyOcTaHIiiiHe), BiINOBIAHO 10 MOAAHO-
ro BHIIE 3HA4YCHH:; 2) «(popmalbHe» abo «mpoueypHe» BEPXOBEHCTBO Mpapa, IO BH3HA-
YA€ThCS SIK BEPXOBEHCTBO OY/Ib-5IKMX 3aKOHIB, sKi F€HEPYIOTHCS 3aKOHONABYMM HPOLIECOM’.

Po3rnsiHyTi BUILle aHTHUYHI, KJIAaCH4Hi Ta cyqacm i IXO/IM IOZI0 PO3YMiHHS MPUHLAITY BEp-
XOBEHCTBA TPaBa y 3apyOikHil rOpHANIHIN ;lyMul Bifirpau Baromy poib B €BPOIHTEr-
paLiifHKX MpOLecax i 3HAYHO BIUIMHY/IM HA «EBPOMEHCHKE)» PO3YMiHHS JaHOi MPaBOBOI KaTe-
ropii. [lo pedi, sk ciaymHo 3BepTae ysary I1. PaGiHOBMY 11010 BU3HAUEHHS MOHATTS «IpaBa»
y €BpOIIEHCEKOMY MPAaBOPO3YMiHHI, HAa MPUKIAl aHaNi3y MPaKTHKU €BPOIEHCHKOro cymy 3
npas moaunu (€CII), «mpaBo — 1e 00’€KTUBHO 3yMOBJIEHI 0iONOTiYHUMHU Ta COLiaTbHUMHU
(akTopamMH KOHKpETHI H peaynbHi MOXKIMBOCTI 3aJ0BOJIieHHsI moTped (iHTepeciB) iHIINMX
cy0’exTiB Ta i ycboro cycminbcTaall.

Sk YIKe 3a3Ha4anocs Ha Moyarky J1aHOi poOOTH, MPHHLUIT BEPXOBEHCTBA MPaBa HA CbO-
TOJHIIIHI} JCHb BKE HE OOMEKYETECS CAaMUMHU TiTBKH PAMKaMH HaLiOHaTbHOT npaBOBm cHc-
TeMH. AJke HOro 3MicT, TOpsA i3 TPaAULIHHUM PO3yMiHHSM 3MICTYy it poiti KOHCTUTYLIiTHOTO
NPUHLHUITY BEPXOBEHCTBA, 3a3HaE MEBHUX TpaHchopMallii, 110 0coOIMBO SICKPaBo MPOSIBUIOCH
y BUKOPHCTaHHI 6230BOr0 3MiCTy JIaHOI KaTeropii MpoBiAHUMHU €BPOTIECHCEKUMH periOHaNbHU-
MM OpraHi3alisiMu B KOHTEKCTi €BpoiHTerpauiifHux mnporecis i popmyBanus €Al

Taxk i eBponeiickki perionanbHi opranizauii, sik €C, Paga €sponu (PE), Opranizaris 3 6e3-
neku Ta chiBpobitHunTBa B €Bpori (OBCE), HOpMATUBHO 3aKPiMUIN MPUHLKI BEPXOBEHCTBA
npaBa SK 3aCaJHUYUH, OCHOBOIOJOXHUH CTOCOBHO NMpPaBOBUX CUCTEM SIK BJAacHE IMX oOpra-
Hi3allil Tak i MpaBOBUX CUCTEM JeprkaB-4eHiB HA3BAHUX MIXHApPOAHUX OpraHisaliil 3arajgom.

VY 1pOMy KOHTEKCTi BapTO BiIMiTUTH, MO-TIepILe, Te, 0 B OCHOBY mpaBonopsaaxy €C mno-
KJTa7eHo QyHIaMeHTalIbHI IPUHLIUIN — «CBOOOIH, IEMOKpATii, MoBaru npas JIOAWHY i OCHOB-
HHMX CBOOOJI, @ TaKOX BEPXOBEHCTBA MPaBay, — L0 3HANIIIO (hopMajbHE 3aKPIMJIeHHS Yy CT. 6
(xonuuHiii crarti F) «Jlorosopy mpo €Bporneticbkuiit Coro3»!l. Ta, mo-npyre, HoBallilo paBa
€C, BiAMOBIAHO 70 SIKOT 3aKPIMJIFOETCS HOBUI MPUHIUI — «8epxoseHcmeo npasa €C», — KU
BUCTYTAE KJIIOYOBOIO JOMIHAHTOIO y CIiBBiAHOLIEHHI HOPM TpaBa OKPEMHUX €BPONEHCHKUX
kpain-uneHiB €C ta «acquis communautaire». HaBeneHnii npukiaa HOBOTO aclekTy 6a30Bo-
ro PO3YMiHHS 3HAYEHHS MPUHLIMITY BEPXOBEHCTBA MPaBa CBIAHTE, 30KpeMa, Mpo BUCOKHI aB-
TopuTeT inei BEPXOBEHCTBA MpaBa AK izeay, CIiNBHOTO AT €BPONEHCHKHIX KpaiH.

B oMy 3B’s13Ky Takox CIliJg HlﬂerCHl/lTl/l L0 MPUHLIAIT BEPXOBEHCTBA MpaBa BmirpaB 3a-
caJHH4y poJib iy ¢popmyBaHHi npunyunie €AII, sxi BUCTYNAOTh OJTHUM i3 OCHOBHHUX #Or0
€JIEMEHTIB TOPsi/] 3 TPABOBUMH HOPMaMH Ta CTAaHAAPTAMH, HALlIOHAILHUMH a/IMiHICTPAaTHBHN-
MU TPAJHLISMH, COLIAILHIMU Ta KY/ITETYPHUMH UIHHOCTSAMH €BPONEHCEKIX JepXkaB, a TAKOK
iX HAL[OHATBHUMH MyOTiYHUMH aIMIHICTPALISIME K KIFOYOBHMH Cy0’€KTaMH B3a€MOIII.

ITpuHIMI BepXOBEHCTBA ITpaBa pa3oM i3 JEMOKpATi€ro Ta MOBaroko npas i cBOOO JTHOIUHU
il rpoMajisiHUHA, TTOBTOPUMO, — L€ KIH0Y06I, OCHOBONONOJNCHI YIHHICHI OPIEHMUDU €8PONELCH-
Koi Q0OKmMpUHU npasopo3yminHs. BIINOBIAHO, 1l «TPH KUTH» €BPONEHCHKOT LMBiTi3aLil 3aKa-
mi yHAAMEHTANbHI 3acaju B3a€MOAIl Cy0’€KTiB MIKHAPOJHOTO, €BPOIMEHCHKOro Ta
BHYTpillIHbOJEp)KaBHOTO npaBa. CkaszaHe € CTIPaBE/TMBHM 1 CTOCOBHO (hOpMyBaHHs 3arajib-
HUX 3acaj yxomkeHHsa 10 €AIl i cniBpoOiTHHULITBA B HOoro paMkax MmyOJiYHUX aaMiHicTpalii
€BpoMeiicbkUX KpaiH. 30KpeMa BiANOBiIHI MONOXKEHHs MicTAThCs B Koneneaeencokux 1a Ma-
Opuocvkux Kpumepisx uneHctsa 'y €C, aKi OIHOYaCHO BUCTYMAalOTh 3 000B’A3KOBOIO BUMOTOIO
criBpoOiTHUITBA B pamKkax €AII .

[Tpunarinno Haramaemo, mo a0 Koneneaeencoxux xpumepiie (antn. — The Copenhagen
criteria) HanexaTb: 1) CTaOIBHICTh yCTAHOB, AKi 3a0€3MeuyI0oTh JEeMOKPaTilo, BEPXOBEHCTBO
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npaBa, 3aXHUCT MPaB JIOIUHU i TpOMajsiHUHA, TOBAry 10 TpaB MEHIINH (nonimuuHa ckiado-
6a); 2) icHyBaHHS Ipalle3/aTHOI PUHKOBOI €KOHOMIKH, a TAKOX pe3epBiB, HEOOXiAHUX AT TO-
ro, 100 BUTPUMATH TUCK KOHKYpPEHLii Ta puHKOBUX cui ycepeauHi €C (exonomiuna cxknado-
6a); 3) MOXJIMBICTh MPHUIHHATH Ha cebe 3000B’A3aHHs, sIKi BUIUIMBAOTH 13 YJICHCTBA, BKITHOUA-
I04M BIpHICTH LiJSAM TONITUYHOTO 00’e¢aHaHHs Ta ExoHomiuHoro i BamorHoro Coroszis
(unencoka cknadoea). IIpote yMOBHUI BUAOBUHN MOMIN Ha CKJIQIOBi HE € BimoOpakeHUM Y
TekcTi opurinany Pesomronii €Bponelicekoi Paau, a € mpogyKToM aHaTiTHYHOTO aHalli3y CKJla-
JIOBUX €JIEMEHTIB 3a3HaYEHUX KpUTEepiiB!2.

Ceoero ueproto, [lo Maopudcerkux xpumepiie (antn. — The Madrid criteria) HanexxuThb:
1) mepebynoBa anMiHiCTPaTUBHUX CTPYKTYp KpaiHH-3asBHHKA; 2) CTBOPEHHS] YMOB MOCTYIIO-
BOI rapMoHiiiHoi inTerparii B €CI3.

Taxox ciix 0co0nMKMBO BiAMITUTH TOM (aKT, 110 MPUHIUI BEPXOBEHCTBA MpaBa Ha cydac-
HOMY eTarni Horo po3yMiHHs B 3aXiJHil IOpUANYHINA AyMLi BTpadae prucu abCTpakTHOI Mozei,
o Oy10 0COOMMBO MPUTAMAHHUM aHTHYHIM dinocopcrknm Br3HaueHHsM. HaromicTs mpo-
CTEKYETRCS TEHICHLs 10 AeTani3alii, GopManizauii NpHUHIKITB i MPOLEayp, Yepes sKi ines
BEPXOBEHCTBA MPaBa Ma€ OTPUMATH KOHKPETHI MPAaKTUYHI HAPSAMKH 3allpOBaKEHHS Ta YT-
BEPAKEHHS.

LlikaBUMHU y TaHOMY KOHTEKCTi € poboui marepianu CBiTOBOro BaHKy (rpynens 2005 p.)
iz Ha3Boto «CBiToBHH 6aHK Ta Pehopmu BepxoBeHcTa npaa»!4. V it po0oTi, 30kpema, Ha-
BOAMTHCS JIOTIYHE O6prHTyBaHHH TpaHcopMallii cyyacHOro 3HaYEHHS MPHHLKITY BEPXOBEH-
CTBa IpaBa 3arajoM Ta HOro BUKOpUCTaHHs B rmobanizaliifHuX Ta €BpoiHTerpauiiHux npore-
cax. OcobnuBo Tpeba HAroJOCHUTH Ha 3aMpPONOHOBAHOMY B JAHOMY JIOCIiPKEHHI BUAIICHHI
KOHKPETHUX HUISAXiB 3aMPOBA/XKEHHS Ta YTBEPKECHHS MPUHLIMITY BEPXOBEHCTBA MpaBa, a ca-
Me — BUJIJIEHHS IBOX OCHOBHHUX HaMpsAMKIB (CrIocobiB) peghopmysarntsa Ha ioro ocHOBI: 1) 3a-
KoHOoOagcmea (LLOHaMeHIIIe, 11 TiIr0TOBKA Ta IPUHHATTS 3aKOHIB Y I1’ITH OCHOBOIIOJIOXKHUX
cdepax: BIACHICTb; IOTOBOPHU; KOMIIAHIT; 6aHprTCTBO' KOHKypGHLIiH)' Ta 2) iHcmumyuiﬁ (y
TOMY 4HCIli peopMyBaHHs Cy/iB, OPraHis BUKOHABYOI BIIaJH; OPraHiB peecTpauii npasa Ha
BIIACHICTB; IHCTUTYTY OM6yI[CMeHa IOPHIMYHNX HABYATBHUX 3aKNaliB | LICHTPIB MiArOTOBKH
CYZIOBHX MPAUiBHUKIB, acOLialiil afBOKATIB; BUKOHABYOT CITyKOM).

CBo€ro ueproo, Citij BiAMITHTH BennKy posib CBitoBoro bawky y miarpumii pospoOku
KpaiHaMH, 1110 PO3BUBAIOTECA, B TOMY 4HCITi YKpaiHOIO, peopM HaLliOHALHOTO 3aKOHOAABCT-
Ba. AJUKE 3a CITyIIHAM BU3HAYCHHSM OJHOTO 3 MPOBIJHMX 3aXiJHUX CrienianicTis y chepi pe-
anisawii IPHHUKITY BEPXOBEHCTBA MpaBa i aBTOpa BiANOBIAHOTO (HOPMANLHOrO BH3HAYCHHS
XKoseda Paza (Joseph Raz), «nokrpuna BEPXOBEHCTBA NPABA BUXOMHUTH i3 TOrO, 1110 3aKOH Mae
OyTH 3JaTHUM CIpAMOBYBaTH HOBGI[IHKy fioro cy0’exriB»!5. Buxoasuu 3 1iei 6a3oBoi izei, BiH
BHM3HAYa€ CIMCOK MPHHLMIIB, AKi MarOTh 3aCTOCOBYBATHUCS 10 OyIb-AKOro 3aKOHY MpH re-
peBipii #0ro Ha BiAMOBIAHICTH PUHLIMITY BEDXOBEHCTBA NPaBa: «BCi 3aKOHH MalOTh OyTH mep-
CTIeKTUBHUMH, BIIKPUTHMH i 3pO3YMITMMH; 3aKOHU TIOBUHHI OyTH BiJHOCHO CTabiNbHAMH; Ta
Yy po3po0ui crieniagbHiX 3aKOHIB (PO CrieliaibHi MPpaBoBi PeKMMH) HEOOXiTHO KepyBaTHCs
BIIKPUTHM, YCTAJICHUM, 3pO3YMITHM i 3arajbHUM mopsigkom». Came wi IPHHIKIN BU3HAYA-
10Tbest JK.Pa3oMm sk «MiHIMaJabHI BUMOTH» ILOAO TOTO, 1100 3a0€3MeYnTH HAPOAOBI «MOX-
JUBICTh OOMPATH CTWIIb i BUIIW KUTTENISUIBHOCTI, BU3HAYATU JIOBrOCTPOKOBi 3aBAaHHs (1) i
e(eKTUBHO TUIaHYBAaTH CBOE KUTTS HA IUISIXY JO HUXY.

B mpomy 3B’s3Ky BaXIJIMBO BiAMITUTH, L0 «HOPUIMYHA BU3HAYEHICTB», K CTBEPAXKYE
BiJJOMUI1 HIMELILKUH YUEHW, AOCITiAHUK l'lpl/lHLIl/IHiB €BPONEICHKOrO aMiHICTPATUBHOIO Tpa-
Ba }Opreﬂ [IBapue (Jurgen Schwarze) — OJIMH i3 OCHOBHHUX ((pyHaameHTaanux 3aca;1Hm1/1x)
TMPHHLAIIB €BPOMEHCHKOr0 a}lMIHICTpaTI/IBHOFO npaBa, — BiJIOBiAHO 10 SKOTO BCi Cy0’€KTH
npaBa MOBUHHI KEPyBAaTUCS y CBOIX JisIX MPaBOBUMHM Ipumnucamu (Hopmamu)!6. CreriaibHu-
MU BHIIa/IKaAMHU 3aCTOCYBAHHs L(bOIO MPHHLMITY € 3aXHCT 3aKOHHHUX O4iKyBaHb, 3a00pOHa 3B0-
POTHO il HOPM, 1110 BCTAHOBITIOIOTH ITOKAPAHHSI, BUMOTa 110 AePXKaBH, yCTAHOB Ta OpraHisauii
JUSITH TOOPOCOBICHO i 3 TIOBArOKO 10 HAJ@HNX MpaB i T. iH.

CBo€10 ueproo, 3rajjaHuii MpUHLIMI CIiJ BiAPI3HATH Bif rpynu npuHuunis «tfOpunndna
BH3HAYCHICTB Ta nepe0adyBaHiCTh» — OHIET 3 YOTUPHOX OCHOBHHX rpym npuHumis €Al
(Haraﬂaemo mo npuHounu €AIl p03nozuneﬂo Ha 4OTHpHU OCHOBHi TPyTH: IOPUIUYHA BU3HA-
YeHICTb Ta nepeadadyBaHiCTh; BIAKPUTICTH i MPO30PICTH; BiANOBIAANBHICTS; e(beKTanCTb i
Pe3yJIbTaTUBHICTb), KA TAKOX, PO3KPUBAETHCS Yepe3 TaKi MPUHLIMIIN: MPUHIUI TPaBOBOT Aep-
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JKaBM; MPUHIMII BEPXOBEHCTBA MpaBa; NMPHUHLMIN HAaAIHHOCTI; MPUHLMI MependavyBaHOCT;
NpUHIMT 3B’S13aHOCTI aﬂMiHiCTpauiT 3aKOHOM; MPUHIUI HETUCKPUMiHALLil; MPUHLKAI PO~
MOPLIAHOCTI; MPUHLKIT JOUUTBHOCTI (0OrpyHTOBAHOCTI); MPUHIKIT MPOLELY PHOI CIIpaBE/IH-
BOCTI; MPUHLKII CBOEYACHOCTI; MPHHLUIT MPODECiOHATI3MY, TOLIO.

[TizcymoByt0ouM MpoBeaeHe JOCHTiHKEHHS MOHATTS Ta 3HaUCHHS MPUHIMITY BEpPXOBEHCTBA
npasa y popmyBanni €AIl, cnifg 3poOUTH Kijlbka BUCHOBKIB:

Ilo-nepire, cydacHe po3yMiHHs NPHHLUIY BEPXOBEHCTBA IIpaBa B €BPOMEHCHKIH topu-
JUYHIA AyMIi xo4ua i BUHUKJIO HAa JOKTPUHAIBHHUX MO3ULIAX HOro po3yMiHHA, chopMOBaHUX
BiJOMUM aHIIIIHCHKUM yUYe€HUM-KOHCTUTYLioHamicToM A. Jlaiici, ane icToTHO TpaHc(opMyBa-
Jocsl B KOHTEKCTI rmobanizauiifHuX, eBpoNeichbKuX iHTEerpalifHuX, €eKOHOMIYHUX, TPaBOBUX
Ta IHIIKX aCMeKTiB pedopMyBaHHs CBITOBOrO mpaBomopsaky. [puHimm BEPXOBEHCTBA NpaBa
Ha ChOTOHILIHI IeHb YXKe He 0OMEKYEThCS CAMMMHU TiIbKH PaMKaMU HAllIOHAILHOT NPaBo-
BOI CHUCTEMH, ajke HOro 3MicCT, Mopsx i3 TpaguuifHUM PO3YyMiHHAM 3MICTy ¥ poni KOHCTH-
TYLi#HOTO MPHHLMITY BEPXOBEHCTBA, 3a3HA€ MEBHIX TpaHC(OPMALii, MO 0COOIMBO SCKPaBO
MPOSBHIIOCH Y BUKOPHCTAHHI 3MICTY JaHOT KaTeropn MPOBiAHUMI €BPOMEHCHLKUMHU PerioHalb-
HUMHU opraH13au1;1M1/1 B KOHTEKCTI eBpomTerpaumnMx HPOLECIB i (bopMyBaHHﬂ CAIL

Io-npyre, 3axinHi 1opucTH i (inocopu HUHI HepeBaXHO PO3AIISAIOTE TPH OCHOBHUX THITH
CyJacHOTO TJIyMaieHHs 3MICTy NPHHIMITY BEPXOBEHCTBA Mpasa: 1) dopmanbHe; 2) cydcTaH-
iitHe (MaTepla.HbHO npaBOBe) Ta 3) QyHKIUiOHATIbHE, KOKHE 3 IKUX BUKOHYE CBOKO (DYHKIIitO B
3abe3neueHHi i y TBep/UKCHHI IPUHIIMITY BEPXOBEHCTBA NMPaBa. PopMasibHi BUSHAYCHHS BEPXO-
BEHCTBA NPaBa BKa3ylOTh Ha HAsBHICTh a00 BiACYTHICTH 0COOIMBOro, TAKOTO, 1[0 BUMArae J1o-
TPUMaHHS MEBHOTO KPUTEPilo; MaTepiaano MpaBOBHA MilXiJ KePYeThCA MOPANBLHUMH YsiB-
JNeHHSAMH PO HAJIeXKHY MPaBOBY CUCTEMY i BUMIPIOE BEPXOBEHCTBO MPaBa BiAMOBIXHO 110 TO-
ro, HACKiJIbKM BJAJO 32 OTPUMAaHMMH OIL[IHKaMH NEBHA CHUCTeMa JOCArae IbOro igeany; a
TpeTiil MiAXix TakoXkK 30CepeKYETHCS IEPEBAKHO HAa TOMY, HACKIJIBKH JJ0Ope MpaBo Ta MpaBo-
Ba CHCTEMA B LIIOMY BUKOHYIOTh neBHi yHKUIT — 3BUYAIHO 1e 3a00pOHa NPUIHSATTS ypsizi0-
BHX PIllICHb Ha BIIACHMIT pO3Cy/ i 3abe3neueHH s rnepea0adyBaHoOCTi IOPHANYHNIX PillleHb.

Ha saBepuienns ciiz 3BepHyTH yBary Ha Te, 1o B Hayul a/IMiHICTPAaTHBHOTO MpaBa Yk-
paiHu aKTHBHO (POPMY€ETHCs CBOEPIIHMIT «€BPO IHTErpALIiiHIID HAMPSAMOK CreLiaTbHHX OPH-
JMYHEX JTOCII/DKCHB, OCHOBHOIO METOKO SIKHX € PO3PO0Ka TEOPETHUKO-METOONONYHIX | Ha-
YKOBHX 3acajl ajanTauii sk JOKTPHHANBHUX MONOKEHb, TAK | YAHHUX HOPM BITYH3HSHOTO
aJIMiHICTPaTUBHOTO 3aKOHOAABCTBA JI0 €BPONEHCHKUX MPHUHIUIMIB i CTAaHIAPTIB.

Baromuii BHecok y peopMyBaHHS JOKTPUHAIBHUX MOJIOXEHb 11100 BEPXOBEHCTBA ITPaBa
B YKpaiHi B aIMiHICTPaTHBHO- Ta, YaCTKOBO, B KOHCTUTYLIii{HO-NPAaBOBOMY acCreKTax 3po0uB
npoecop B. Aep’siHoB y poGorax!7, ski 3akmaiu KOHLIGHTyaHLHI 3acajii OHOBJICHOTO Po-
3yMiHHS 3MICTY JaHOro npmluymy B KOHTEKCTi €BPOiHTErpaLifiHnX NpiopuTeTiB TpaHchop-
Mauii CHCTeMH AePKaBHOrO yNpaBiHHsA B YkpaiHi. Cepef BITYH3HIHUX y4eHUX-I0CTIIHUKIB,
SIKI IPUCBATUITH (yHIaMEHTaNlbHI HAYKOBI Mpalli MPOOIEMi 3aNPOBA/KEHHS Ta Y TBEPIIKEHHS
MPUHLMITY BEPXOBEHCTBA NpaBa B YKpaiHi TAKOXK /i BIAMITATH BiIOMHUX yKpaiHChKHX yde-
HUX-KOHCTUTYLioHaicTiB M. Ko3to6py Ta B. lllanoBana, mpeactaBHUKA TEOPETUKO-TIPABOBO-
ro HanpsaMmky — [1. PaGiHoBuua, a Takox Takux mocnigHukiB sk C. [onosaruid, O. 3aiiuyk,
A. Kononiii, B. Ioropinko, FO. Toauka, 0. lllemury4enko ta iH.

B KkoHTeKcTi MpOBEAEHOro MOCHIJKEHHs CIiA MicyMyBaTH, LIO 3allpOBaPKEHHS B
HalLliOHANBbHOMY AAMiHICTPaTUBHOMY 3aKOHOJABCTBI OHOBJIEHHMX NOKTPHUHAIBHHX 3acaj po-
3yMiHHS TNPUHIMITY BEPXOBEHCTBA MpaBa B Cy4acHill 3aXifHill OpUAWYHIN Haylli AOMOMOXeE
MPUCKOPHUTH MpoLec afanTauii 10 €BponeHChbKUX MPUHLIHUIIB i CTaHAAPTIB aAMiHICTPAaTUBHO-
ro 1paBa, CTBOPHTH HeoOXi/IHI epeayMOBH 111010 BUKOHaHHS KomneHrareHcbkux i Maapuacs-
KUX KpUTepiiB BcTymy 1o €C. Hpu [IbOMY 3aBJAHHSIMH PO3BiZIOK Y 3a3HAUCHOMY HATIPAMKY
Mae cTaTh BUBYeHHs mpuHIMIiB €All, ocobnuBocTell ix GopMyBaHHS, a TaKOX CIiBBiJHO-
IIEHHS 3 «BEPXOBEHCTBOM IpaBay SIK 3aCaJHUYUM MPUHIUIOM (opMyBanHs €AIL
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Ompumano 3.05. 2006
Pesrome

B naHHOIi cTaThe aBTOp paccMaTpHBACT HBOJIIOLUIO TTOHATHS BEPXOBEHCTBA MIPaBa Mo MaTepuaiaM 3apy-
6eXHBIX HccIenoBaTeneil. A Taxke poib MPUHLIMNA BEPXOBEHCTBA MpaBa B popmuposanuu EBponeiickoro aa-
MHUHHUCTPATHBHOTO TPOCTPAHCTBA.

B uactHOCTH, aBTOp paccMaTrpuBaeT aHTHYHOE, KJIACCHYECKOEe M COBPEMEHHOE ONpEeAeNeHHs TPUHIIA
BEPXOBEHCTBA MPaBa, a TaKkKe 0COOEHHYIO POJIb MOCIeHEro B GOPMHUPOBAHHH €BPOIECKOro aIMUHUCTpa-
THUBHOTO TIPOCTPAHCTBA. B paboTe 3HaunTeIbHOE BHUMaHUE yAEIeHO COBPEMEHHOMY TOHUMAaHHIO MPUHIHIIA
BEPXOBEHCTBA 1IPaBa, 3aKPEIICHHOMY B HOPMAaTHBHBIX JOKYMEHTaX BeAYyIIHNX €BPOMEHCKUX PErHOHAIBHBIX
opranusauuii (Cosera EBpomnsl, EBponeiickoro Coro3a, Opranuzanuu no 6€30macHOCTH U COTPYAHUUYECTBY B
EBpone), a Taoke marepuanoB Muposoro banka.

B.JI. PO3YM

Bnaonena /mumpiena Po3ym, acnipanmka
Kuiscokoeo Hayionanvnozo mopzoeenvHo-exo-
HOMIYHO20 YHI8epcumemy

JIOXO/IY BIJI BIACHOCTI TA MIANPUEMHUIIBKOT AISIJIBHOCTI
B CUCTEMI HEITIOJATKOBHUX JOXOAIB BIOIKETY

[Nepexin YkpaiHu A0 pPUHKOBUX BiIHOCHH i CTAHOBJIEHHS ii sIK EKOHOMIUHO He3aJeKHOI ep-
JKaBH CTIOHYKaB 710 HEOOXiAHOCTI MEPEOCMHUCIICHHS He JIMIIe CYCHiIbHUX BiTHOCHH Y IioMy, i
(hiHaHCOBO-TIPABOBHX 30KpeMa, a i 10 HaraJbHO1 MOTPeOH KapJMHAIBHOTO pe)OpMyBaHHS BCiel
CHCTEMH 3aKOHOJIABCTBA, sika 0 OasyBasiacs He Ha MPUHIIMIAX TOTAILHOTO i CyBOPOTO KOHTPO-
JI0 JIepKaBu B ycix cepax, a Ha 3acazax cBOOOIH MiANPUEMHULBKOT MisSUILHOCTI Ta PiBHOCTI
rocrnofapuux cy0'ekriB. [IpuiHATTS 1[N0 HU3KK HOPMATUBHUX aKTiB, 30KpeMa 3aKoHiB YKpaiHu
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«IIpo BnacuicTb», «Ilpo nepxkaBHy MiATPUMKY MaJloro MiANpUEMHMITBaAY, «lIpo mep:xaBHY
peecTpallito rpuanYHUX ocib Ta GizuyHuX 0cid — mignpuemiisy, LIuBinbHOTO KOAEKCY YKpaiHu,
Tlocnonapebkoro kopekcy Ykpainu, 3eMelbHOro KofieKCy YKpaiHy Ta iHIINX, sKi Hajanu (hi3ud-
HUM 1 IOPHIMYHEM 0c00aM pealibHy MOXKJIMBICTh HE JIMIIIE MaTH BJIACHICTb, a i 3MOry 3apo0iis-
TH Ha Hill, 3MycHn i iepaBy JI0 y4acTi B pPUHKOBHX BiJJHOCHHAX.

MOXITUBICTh OTPUMaHHS JICPHKABOIO JIOXOJIB Bifl BIACHOCTI Ta MiJMPUEMHHIIBKOL JTisib-
HOCTI 3aBX/1 NpUBepTaja 10 cede yBary HayKOBIiB, ajie, HaBiTh HE3BAYKAIOUM Ha OIISIOBI po-
6oru B 1iii chepi Takux HaykoBuiB sik C.f. Boxenok, JI.JI. Boponosa, O.B. BpyoOneBchbka,
B.A. KapaceBa, M.B. Kapacesa, H. IIpumBa, M.B. PomaHnoBchkuii Ta iHIIi, 11€ MUTAHHS HIiKO-
T He pO3TIISIAI0Cs KOMIUIEKCHO i getanbHo. CaMe TOMy METOIO JaHOI CTATTi € He TIPOCTO 3a-
TaJIbHUI OIVISIT TOXO/IIB Bifl BIACHOCTI ¥ MiANPUEMHUIIBKOT HisUTBHOCTI SIK ONHUX 13 Hemozar-
KOBHMX HaJIXO/DKEHb /10 JlepikaBHOro OrOKETY, a BU3HAYCHHS OCHOBHUX 3aKOHOMipHOCTEMH
npolecy bOr0 HAIXOKEHHS.

B naniii crarti Mu XOTiiM O pO3MISTHYTH JIMIIE Ti JOXOIH, SKi MAlOTh Ha3BYy «COLiaTbHO-
exonomiuHi». Ha nymky O.b. 3aBepyxu, 3a uM KpHTEpieM BHOKPEMITIOKOTE JOXOIH Bijt roc-
MOAAPCHKOI TisTBHOCTI; Bil anBaTmauu pecprHl TUIATeXi; TUIaTexXi TpoMajsH Ta iH.!.

Jloxoau Bij BIaCHOCTI Ta MiAMPUEMHHIIBKOI isJIBHOCTI, BiamoBinHo g0 1. 1 4. 3 cT. 9 brox-
JKETHOTO KOJIeKCy YKpaiHW2, € OJJHUM i3 BUiB HEMOJATKOBUX HAIIXO/PKEHb J0 Oro/pkeTy. Brom-
JKeTHUH Koziekc YkpaiHu Ta bromkerHa kinacugikalis cepesl HemoJaTkoBUX JOXOMAIB OIOIKETY
TnepeIyCiM BUALIAIOTH Ti, IO € PE3yJIbTATOM BUKOPUCTaHHs MakiHa, 110 nepedyBac B JepKaBHii
BJIACHOCTI. [X BiJHOCATH 70 CKJIaAy JOXOMiB OIOMXKETY MicCs CIjiaTH OOOB'SI3KOBUX IUIATEXKIB,
nependadyeHnX 3aKOHOIABCTBOM TIPO TTONATKH, 300pH i 3aralbHOO00B’ I3KOBI TTATEXKIS.

Byayun HOpMaTWBHO-TIPAaBOBUM aKTOM 3arajibHOi peryisaTuBHOL i, bromkeTHHH Komeke
YKpainu 3aKpinuB TOCHUTH y3arajlbHEeHi MOJOKEHHS y c(epi HeMOAaTKOBHX ITaTexis. Bin Bu3-
Ha4yMB MiClle HETOJATKOBHX TUIATEXIB sIK BUAY OXOJIB JIEPHKABHOTO OFO/DKETY, JAaB iX TiayMa-
YEeHHs, PO3AIIMB Ha MEBHi TPyNu, i Ha LBbOMY OOMEXHUB CBiif peryisTMBHUN BIUIMB Ha
CyCHiNbHI BiTHOCHMHW Yy cdepi HemomaTkoBHMx IutarexiB4. Came ToMy, MUJbHA yBara
NPUAUTIETHCS iHIIAM Ti13aKOHHUM Ta BiIOMYAM HOPMATHBHO-IIPABOBHM aKTaM.

Buxonsuu 3i 3micty 1. 1 4. 1 c1. 29 BromxkeTHOro kogekcy YkpaiHu, JOXOAU Bijl BIACHOCTI
W MiNpUEMHULIBKOT JisTIHOCTI IepyKaBu — 1 JIMIIe MPOLCHTH i IWBiJCHIN, HApaXxoBaHi Ha
YJacTKy MaiiHa, IO HaNeXWTh JiepXaBi B MalHi rocrnomapchbkux ToBapucTB. HacmpaBai x,
00’eM Takux NOXONiB Habarato wupmuid. BiH IpyHTYeThCS Ha TOMY, IO Aep)KaBa, Oydydu
PIBHOTIpaBHEM Cy0’€KTOM TOBapHO-TPOIIOBUX BiHOCHH, 3HiMCHIOE CBOI IMOBHOBaXKEHHS 5K
BJACHUK. 3 Wi€l MO3UIIi BOHA PO3TIIAAAETECS K IOpUINIHA 0co0a, HaJileHa TOBHOBAYKCHHSI-
MU BOJIOiHHS, KOPUCTYBAaHHS Ta PO3MOPSIKEHHS CBOEIO BIACHICTIO.

l'IpoaHamsyBaan 3akoH VKpamu «IIpo jlepncaBHI/m oromxker Ykpaiau Ha 2005 pix»,
MO)KHA Ha3BaTH TI€BHI HAlBaroMilli HEMOAATKOBI TIATEXKi, 3aKJIaICH] K JOXOAU OIOIKETY, IO
MOCTYTAOTh i3 TOXO/iB BiJl BIACHOCTI Ta MiANPUEMHHULBKOT IisIbHOCTI:

— m1ara 3a opeHay MaiiHa (KpiMm BiliChKOBOTO Ta HajeXHOro HarjioHanbHil akaieMii Hayk
Vkpainu # raimy3eBuUX akaieMiil HaykK), IO HAJEKHUTh OIOMKETHUM YCTaHOBaM, SIKi yTPHMY-
IOTBCS 32 PaxyHOK AeP’KaBHOTO OIOIKETy;

— 30ip 3a crieniabHe BOJOKOPHCTYBAHHS;

— 30ip 3a crenianbHe BUKOPUCTAHHS JTICOBUX pecypcua JIEpIKaABY;

— TuUIaTa 3a HaJlaHi B OpeH/ly CTaBKH B OacelfHaX piuoK 3arajlbHOAEPKABHOTO 3HAYECHHS;

— TUTaTeXi 32 KOPUCTYBAHHS 3arajbHOJCPIKABHIMHU HaIpaMILs.

Bignosigao 1o 4. 1 ct. 2 3akony Ykpainu «IIpo opeHIy nep)kaBHOTO Ta KOMYHATBHOTO
MaifHa», OPEHIOI0 € 3aCHOBaHE Ha JOTOBOPI CTPOKOBE IUIAaTHE KOPHUCTYBaHHS MaiHOM, He-
00XiTHM OpeHAapeBi AJisl 3AiiCHeHHS MiANPUEMHUIBKOI Ta iHIIOT AiSITBHOCTI.

3 METOI0 CTBOPEHHS €JMHOTO OpraHi3aliifHO-eKOHOMIYHOTO MEXaHi3My CHpaBIISHHA IJa-
TU 3a OpeHAY Jep>KaBHOrO Ta KOMyHajibHOTO MaitHa [ToctaHoBoto KabGinery MinicTpiB Yk-
painu Bix 4 xoBTHA 1995 p. Ne 786 3aTBepmkeHa MeToarka po3paxyHKy i MOpsSAOK BUKOPH-
CTaHHS KOIITiB OpeHIHOI miaT. [IpoBeqeHHs 3TigHO i3 3a3HAUCHOI0 METOIMKOI0 PUHKOBOI
OIIIHKM MaliHa, sike TIepelacThCs B OPEHILY, Ta€ 3MOTY BCTAHOBUTH €KOHOMIYHO OOTpyHTOBaHi
CTaBKM OPEHIHOI TUIATH i TAKMUM YMHOM ITiIBULIMTH 0OCAT HEMOJATKOBHX JIOXO/IiB, 1[0 HA/IXO-
JSITh Y OFOIDKET.
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Binnosinno no ct. 761 LIK Ykpainu, npaBo nepeaaBaHHs MaiiHa B OPEHy HaJeXHUTh HO-
o BJIacHUKOBi. OpeHI0AaBISIMHI MOXYTh Oy TH TaKOXK 0COOU, YTOBHOBKEHI HA 11€ 3aKOHOM YH
BracHUKoM. HanmaHHs nepskaBHOro mMaiiHa B THMYacOBE BOJIOJIHHS Ta KOPHUCTYBaHHS abo
TiJIbKM B THMYACOBE KOPUCTYBAHHS NPOBAIUTHCS YIIOBHOBKCHUMH JEP)KaBHUMHU OpraHaMM —
®oHzoM JepxaBHOro MaifHa YKpaiHM, WOTO perioHanbHUMHU BiIJiNIEHHAMH Ta TMpelCcTaB-
HULITBAMH, AEP’KaBHUMH IiAIPHEMCTBAMH Ta OpraHi3allisiMy, 10 3AiHCHIOITh (QyHKLii ym-
PaBIiHHA Jep>kaBHUM MaifHOM y Till um iHIIi# ramysi HapogHoro rocrnoaapcTBa. Hampukian,
@onp nep:xaBHOTO MaiiHa YKpaiHy, sk OpeHI0AaBelb, a 3aiHTepecoBaHa IOpUANYHA UHl (izny-
Ha oco0a — sIK opeHap, yKJIaJaloTh JOroBip OPEH/IH, 32 SIKUM OpeH/Iap 3000B'sI3y€THCS BUac-
HO BHOCHTH IIIATy 33 KOPUCTYBAHHS JICPIKABHAM MaiHOM (opeﬂzmy I1aTy), 0 HAAXOAUTh Ha
PaxyHKH JepXKaBHOTO OIODKETY i € OIHMM 3 OCHOBHHX JUKEPEI HOro HeMmoJaTKOBHX J0XOMiB.
3aranpHUI MOPSIOK BU3HAUEHHS PO3Mipy OPEH[HOI IUIaTH BCTAHOBIIOETHCS BiAMOBITHO 10
3rafiaHoi BUILE METOIUKHU 1 3aKPiIUIIOETHCS B IOTOBOPI OPEHIH.

Ha ocHoOBI JaHux iHBeHTapu3allil IepxKaBHOTO MaiiHa, SKe MepelacThCsl B OPEHY, i IPyH-
TYIOUHCh Ha pe3yJbTarax PUHKOBOI OLIHKM OPEHAHOI IJIaTH, MPOBEICHOI 32 BCTAHOBJIECHOIO
METOIMKOIO, TNTAaHYIOThCSl HAJIXOMXKEHHS Bi/l JAHOTO BULy HEMOJATKOBUX JOXOAIB y OIOIKET.

CrnpsiMyBaHHS KOIUTiB, OTPUMAaHMX SIK IUIaTy 3a JOTOBOPAMHU TNPO OPEHIY JEpP>KaBHOTO
MaiiHa, 3[i{CHIOETECS 32 MEBHUM YCTaJICHUM MOPSAKOM.

V pasi, konu opeHnoaBeM € GoHA AepikaBHOrO MaiiHa, HOro perioHalibHe BiJAiIeHHS Y1
NMPECTABHULITBO, OPEH/IHA TIaTa CIPAMOBY €ThCS:

— 3a LiTiCHI MaifHOBI KOMILTEKCH ePKaBHHX MiANPHEMCTB — 110 ACPIKABHOIO OIOMDKETY;

— 32 HEPYXOME MaifHO [epXKaBHUX MiANPHEMCTB, opraHisauiil — 70 BiACOTKIB OpeHIHOT
IJIaTU 70 JAep>KaBHOTO 6}0J1>Ke1y, 30 BiACOTKIB — Aep>kaBHOMY MiANIPUEMCTBY, OpraHizarii, Ha
OanaHci sikux nepeOyBae 1ie MaifHo;

— 3a MaifHO, 1[0 He BBIHIIJIO A0 CTaTyTHOro (hOHIY rOCIOJapChKOr0 TOBAPUCTBA, CTBOPE-
HOTO B Tpolieci mpuBaru3auii (kopmoparusaiii), — A0 JepxaBHOro OromkeTy. SKio rocmo-
Japchbke TOBAPUCTBO, CTBOPEHE B Mpolieci MpuBaru3ailii (koproparusatlii), yTpumye 00’ €KTH
KUTIOBOTO (DOHITY, 1110 HE BBIHILIM O HOoro CTaTyTHOTO tdonmy, — 70 BiACOTKIB OpeHIHOI T1a-
TH MIEPEXOIUTE /10 IEPIKABHOTO 6romxkery, a 30 BiICOTKIB — rOCTMOAPCHKOMY TOBapI/ICTBy(’

Ko opeH/01aBLeM MaiiHa € epyKaBHe MiANPHEMCTBO, OPraHi3allis, KpiM THX, fKi mepe-
OyBatoTh y BifanHi HaulionansHoi akagemil HayK, OPEH/IHA Tj1aTa CIPAMOBY €ThCS:

— 3a OKpeMe iHMBilyanbHO BU3HAYeHe MAlHO MiJNPHEMCTBA, Oprauisauii (KpiM Hepyxo-
MOro) — nmnpneMCTBy, opraH13au11

— 38 UiTICHMi MaiiHOBHIT KOMILIEKC CTPYKTYPHOTO MiAPO3ALTY MiANPHEMCTBA, OpraHisanii,
HepyxoMme MaifHo — 70 BiZICOTKiB OpeHAHOT IIaTH MiANPUEMCTBY, opraHisaiii, 30 BiIcOTKiB —
JI0 IEPKABHOTO OIOIKETY.

Koy, oTpumani Big opeHan o0’ €kTiB MaliHOBOTO KomIulekcy HauioHansHOI akanemii
HayK, y MOBHOMY 00cs3i CIIpSIMOBYIOThCS HA BUKOHAHHS CTAaTyTHMX 3aBlJaHb HarioHanbHOT
akaziemii HayK Ta MifyierTux il mignpueMcTB, yCTaHOB Ta OpraHizariiii.

VY pasi opeHau 3aKkpiruieHoro 3a BiliCbKOBUMH YaCTUHAMM, 3aKJIalaMH, yCTAaHOBAMHU Ta Op-
ranizarisimu 36poitnux Cun Ykpainy, iHIINX BilicbKOBUX ()OPMYBaHb PyXOMOTI'O Ta HEPYXOMO-
ro BiificbkoBOro MaitHa, opeHaHa miata (3rigHo 3i cT. 8 3akony Ykpainu «IIpo rocnogapceky
HistmeHicTh Y 30poiiHux Cunax YKpaiHu») CIpIMOBY€EThCS 0 AEP>KaBHOTO OHOIKETY.

IHITY Ba)KIMBY IpyIly HEMOJATKOBUX HAIXOMKEHb JAHOTO BHUJY CTaHOBIATH IUIATEXi 3a
KOPHCTYBAaHHs MPUPOIHUMHU PECYPCaMH, 30KpeMa:

— 30ip 3a crieiianbHe BOAOKOPHCTYBAHHS;

—30ip 3a cnewianbHe BUKOPUCTAHHS MIPUPOJHUX LIHHOCTE! Jep kaBHOTO 3HAUYEHHS — JIico-
BUX pecypcis;

— TuIaTa 3a OPEHJI0BaHI CTaBKU y OacelfHax piuoK 3aaribHOJEPKABHOTO 3HAYCHHS;

— TJIaTa 3a KOPUCTYBaHHs HaApaMy 3aarfIbHOEPKABHOTO 3HAYECHHSI.

Sk BUIHO, MIaTeXi 3a KOPUCTYBAHHSA MPUPOJHUMH pECypcamH, SIKi CIIa4yrOThCS B YK-
paiHi € kinpKkox BuAiB. Crtara iX 3yMOBIIOETECS THM, L0 IPUPOIHI PECYPCH € BIACHICTIO Aep-
aBHM, 1 3a IX BUKOPUCTAHHS BOHA CTATYE IUIATy, OCHOBHE MPU3HAYECHHS SKOi — MOKPUTH BH-
JIaTKU Ha BiTBOPEHHS, e()eKTUBHE BUKOPUCTAHHS LIUX pecypciB Toio. CyTTeBOro OI0KEeTHO-
ro 3HaueHHs L IUIaTeXi He BiAirparoTh, OCKUIBKH MAOTh LiJbOBE MPH3HAUYEHHS, TOOTO iX BU-
KOPUCTAHHS TPSIMO TIOB’s3aHe 3 00’ €KTOM, 32 KOPUCTYBAHHS SKUM BOHH OyJIH CIUIaueHi’.
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Y 3apyOiKHAX KpaiHaX JOXOIM BiJl eKCILTyaTallii IPUPOXHUX PECYPCiB, SIK MPABUIIO, Hal-
XOISITh Yepe3 CHCTeMY MOJATKIB, OPIEHTOBAHUX HA BUITYUYCHHs PEHTH y KopucTyBada. B nep-
JKaBax, baraTHX NPUPOJHUMH PECYPCaMH, MIPAKTUKYIOTHCS TaKi MOJATKH, SIK POSUITI, MOAATOK
CyBepeHa, CrielliaibHi MOJaTKi Ha NPHOYTOK BHA00YBHUX KOMNaHIH, n(epenLiioBaHi peHTHI
MIaTexKi, 3eMebHMM MoaToK i T.1. KpiM TOro, i 10X01 MOXYTh MEPepoO3MOIIATHCS Ha OC-
HOBi JIOTOBOPIB NP0 PO3LT MPOAYKLIT Ta IHIINX CIOCOOIBS.

OO00B's13K0BI IIaTeKi 3a KOPUCTYBAHHS HaApaMu HaifdacTiuie OyBaroTh y (GopMi MpsAMUX
Y1 HEMpsIMHUX MoAaTKiB abo ocobnuBuX UinboBuX miarexiB. [Ipodecop b.Jl. Kitokin, kna-
cuikyroun cucTeMy IJIATeXiB y 3apyOiKHMX KpaiHax 3a OCHOBHUMH KpUTEpisIMH, BUALNSIE
TPH X OCHOBHi BUAM®:

a) MOAATOK Ha BJIACHICTH (BJIACHUKA), 3BUYAMHO y BUIVIS/Ii POAOBHILA KOPUCHOT KOTIAINHU
il ripcbke MafiHO y BapTiCHOMY BUpPaXXeHHi, OOyYMOBJIIEHOMY B LiHaX, yCTaHOBJIEHUX
BiJINIOBiTHO /IO 32KOHO/AaBCTBA Y PUHKOBUX piBHIB (ad valorem tax);

0) mogaTok Ha OAMHUIKO A00YTOT KopHucHOi KonanuHu (production tax);

B) npyl6yT1<0131/11/1 noaatok (income tax), 0 CIUIAYY€ETHCS B TUX BUMAIKaX, KOJM HaIPOKO-
puctyBad Jictae NpuOYTOK i BILTMBAE HA BAPTICTh J00YTHX KOPHCHHUX KOTANUH.

3aranbpHi BUXiJHI 3acaan CIPaBIIsIHHS 300py 3a creliajibHe BOAOKOPUCTYBaHHS 3aKiaieHi
y Boagnomy koxexci Ykpainu. CrielliaibHe BOZOKOPHCTYBAaHHS B po3yMiHHI BogHoro komexcy
Vkpainu — ue:

— 3a0ip BoAM 3 00’€KTiB, SIKUH 3MIHCHIOETHCS IOPUINYHUME Ta (i3UYHUMHU 0cobaMu Ha-
cammepes Uil 3a/I0BOJICHHS TUTHUX NMOTPed HaceNeHHs, a TAKOX ISl FOCIoAapChKo-1100yTo-
BUX, JIIKyBaJIbHUX, O3[OPOBUMX, CIJIbCHKOTOCHOAAPCHKUX, MPOMHUCIOBUX, TPAHCIOPTHHUX,
€HEepPreTUYHNX, puOOrocnoAapchbKUX Ta iHIIMX JepKaBHUX i TPOMAJChKUX MOTped i3 3acTocy-
BaHHAM CIopyn a0o TeXHiYHUX MPUCTPOIB;

— BUKOPHUCTAHHS BOJY Ta CKUJIAHHS PEYOBHH-3a0pyIHIOBAUiB Y BOJHI 00’ €KTH, BKIIIOUALO-
4K 3a0ip BOAM Ta CKUJaHHS 3a0pyIHIOBaUiB 3i 3BOPOTHUMHU BOAAMH B KaHanax (CT. 48).

BusHaueHHs po3mipy 300py 3a BUKOPUCTaHHS BOJY MPOBOIUTHLCS HA OCHOBI HOPMATHBIB i
BCTAHOBJICHUX JIiMiTiB. CTOCOBHO HOTped, HEe MOB’S3aHUX i3 BHUIYYEHHSIM BOAU 3 00 €KTiB,
po3Mip 300py 3a BUKOPHCTAHHS BOJY 3 BOAHUX 00’ €KTIB BU3HAYAETHCS TAKUM YHHOM:

— J1s ToTpeOd TiApoeHepreTHKY — Ha OCHOBI HOPMATHUBIB 300y, (PakTUUHHUX 0OCATIB BOAH,
npormyuieHoi yepe3 TypOiHH, Ta JiMiTiB BUKOPHUCTAHHSA BOAM (KPiM rigpoakyMynsLiiiHuX eje-
KTPOCTaHIIiH, sIKi (PyHKI[IOHYIOTb Y KOMIUIEKCi 3 Fi)J,pOCHCKTpOCTaHLliSIMl/l)'

— AT IOTped BOAHOTO TPAHCMOPTY — HA OCHOBI HOPMATHBIB 300pY i 4acy KOPHCTYBaHHS
MOBEPXHEBUMH BOJAMH y 3BITHOMY Tepiozi;

— 1 oTped pUOHHULITBA — HA OCHOBI HOPMAaTHBIB 300py 1 (hakTUYHMX OOCSTIB BOAM, HE-
00XiJTHOT s OTMOBHEHHS CTaBKiB MijJ Yac po3BeleHHs puOM Ta iHIIMX BOAHUX JKUBUX pe-
cypciB y pubHux rocnogapctsax (4. 3 i 4 ct. 30).

Po3mip 300py 3a ckuaaHHS 3a0pyIHIOIOUMX PEUOBHMH y BOJHI 00’€KTH BHU3HAYAEThCS HA
OCHOBi HOpPMaTHBiB 300pY, (PAaKTHUHOTO 00CATY CKMIIB 3a0PyAHIOIOUNX PEUYOBHH i BCTAHOBJIE-
HUX JiMiTiB ckugy (cT. 30).

Po3nozin xomrie Bix 300piB 3a crelialibHe BOAOKOPUCTYBAHHS 3/iHCHIOETBCS B TAKOMY
HOPAIKY:

— 300pH 3a BUKOPHCTAHHS BOAY 3 BOJHUX 00’€KTiB 3aranbHOAEPKaBHOTO 3HAUEHHS 3apa-
XOBYIOTBCSI JI0 JIEPKaBHOTO OIOIKETY;

— 300pH 32 BUKOPUCTAHHS MOBEPXHEBUX BOJ JUIs OTPed TiJpoeHepreTHKH, pUOHUIITBA Ta
BOJIHOTO TPAHCIIOPTY, a TaKoX 3a BTPATH BOAM IPHU ii TPAHCHOPTYBAHHI 3apaxoBYIOThCS 10
JlepsxaBHoro GromkeTy Ykpainu B posmipi 100 BigcoTkis;

— 300pH 32 BUKOPHCTAHHS BOJM 3 BOAHKMX 00’€KTIB MiCLIEBOIO 3HAYCHHS HA/IXOMATE JI0 pe-
cry6ikaHcbKoro 6rokety ABToHoMHOT Pecry6iiku Kpum Ta micueBux GrokeTis;

— MOPSI0K PO3MOJITY Ta BUKOPUCTAHHS 300piB 3a CKUAAHHS 3a0pyIHIOIOYUX PEUOBUH Y
BOJIHI 00’ €KTH PeryJIoeThes 3akoHoM Ykpainu «IIpo 0XOpoHy HaBKOJIMIIHBOIO MPUPOJHOIO
Cepe/IoBHILaY. 3o0kpema, BiAMOBIAHO 70 CT. 46 HA3BAHOTO 3aKOHY, KOIITU Bij 360py 3a J0ITy-
IleHi 3a0pyIHEeHHS! HABKOJIMIIIHBOTO MPUPOAHOTO CEPEOBHUILA PO3NOIISIOTECS MiXK MiCLIEBH-
MU (CITBCBKUMH, CEUIHUMHU, MiCBKUMH), OOJACHUMM Ta peciyOsikaHCBKUM ABTOHOMHOT
Pecny6m|<1/1 Kpl/lM a TaKoX I[epmaBHMM (I)OHILaMl/l OXOPOHM MPHPOJHOTO CEPeIoBUIIA Y
criBBigHoIIEeHH], BigmosigHo, 20, 50 i 30 BigcoTkiB, a Mixk KuiBcbkuM, CeBacTOIMONLCEKAM
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MicbkuMHu Ta Jlep>kaBHUM (POHIAMM OXOPOHM cepeloBuIla — y cmiBBigHomeHHi 70 i 30
BiZICOTKIB.

3BaXkatour Ha CTaH ra30BO-HA(TOBOI 3aJI€KHOCTI YKpaiHU BiJl iIHO3eMHUX NMOCTa4YaNbHUKIB
Ta MOLIYK MOK/TMBOCTEH MEepeXoy Ha anbTepHATHBHI BUIH SHEPTOHOCITB, 0COONMNBO aKTyalb-
HUM HUHI € MIATAHHS KOPUCTYBAHHS HaJPAMH 3aralbHOCPKABHOIO 3HAYCHHS Ta MIATEXKIB 3a
e, AKi CpaBJIsIFOThes Ha mifacTasi HopM Konekcy YKpau-m npo Hajapa. Biamosigno o cT. 8
Konekcy Vkpainu mpo Hajpa, BUSHAYEHHs HOPMATHBIB I1aTH 33 KOPUCTYBAHHs HaJpamMu Ta
nopsaKy it CTIpaBJIAHHS BiZITHECEHO 10 KOMIIETEHIIi] Ka61HeTy MiHicTpiB YkpaiHu. Konexcom
nependaieHo i Te, 110 KOPUCTYBAYaMU HAJP MOXKYTh OyTH MIANPHEMCTBA, yCTAHOBH, OpraHi-
3auii, rpoMaasiHi YKpaiHH, a TaKoXK iHO3eMHI FOpUIryuHi 0ocodu Ta rpomaisHu (cT. 13).

Hanpa HajatoTbesl B KOPUCTYBAHHS IS

— T€0JIOTIYHOTO BUBUEHHSI, B TOMY YHMCIIi JIOCJ]IiTHO-TIPOMHUCIIOBOI pO3POOKH POIOBHIL KO-
PHUCHUX KOIAJIMH 3arajibHOJEPKaBHOTO 3HAYEHHS;

— BUJI0OyBaHHS KOPUCHUX KOTIANNH;

— OyIiBHMLTBA Ta eKCIUTyarallii MiI3eMHUX CIOPY/, HE MOB’S3aHUX 3 BUI00YBaHHSIM KO-
PHUCHUX KOMAJIMH, Y TOMY YHCIi CHOPYA AJIs Mifi3eMHOro 30epiraHis HadTH, rasy Ta iHIIUX pe-
YOBWH i MarepialiB, 3aXOPOHEHHs LIKiJJIMBUX PEYOBUH i BiIXOAiB BUPOOHUITBA, CKUIAHHS
CTIYHHUX BOJ;

— TBOPEHHSI I'e0JIOTIYHUX TEPUTOPiil Ta 00’€KTIB, 1[0 MAIOTh BaXKJIMBE HAYKOBE, KyJIBTYp-
He, CaHiTapHO-03/]0POBYE 3HAYCHHs (HAYKOBI MOJIIrOHH, F€0JIOTiUHi 3aMOBiIHUKH, 3aKa3HUKH,
nam’sITKM MTPUPOJIH, JIiKyBaJIbHi, 0310pOBYi 3aKIaay Ta iH.);

— 3aJI0BOJIEHHs iHIIUX noTped (cT. 14).

KopucTyBaHHS HaipaMH € IJIaTHUM, OKpiM BUMaJKiB, nependauenux ct. 29 Kopekcy Vk-
painu mpo Hazapa (cT. 28). 3okpema, BiJ MIaTH 3a KOPUCTYBaHHS HAApaMH 3BiIbHAIOTHCS:

— 3eMJIEBJIACHUKH I 3eMJIEKOPUCTYBadi, SIKi 3MiliCHIOIOTh Y BCTAHOBJICHOMY MOPSJIKY BH-
N00yBaHHs KOPUCHUX KOMAIMH MiCLIEBOTO 3HAYEHHs JUIs BIACHUX MOTPed ab0 KOPUCTYIOThCS
HaJipaMH AJIsl TOCTONAPCHKHUX 1 MOOYTOBHX MOTped Ha 3eMeNbHMX MiNSHKAX HaJaHuX iM y
BIIACHICTh YN KOPUCTYBaHHS;

- KOpI/ICTyBa'-li HaJp — 32 MPOBEICHHS PETiOHATBHUX IeoNoro-reoQisniHnX pooit, reo-
JIOT{YHUX 3MOMOK, 1HIITMX Ie0JIOriYHUX POOIT, y TOMY YHCITi pO3B1):lyBaJ1bHOFO Oypinns 3 Bifb0-
POM 3pa3kiB, MPo0, CIPAMOBAHUX HA 3arajlbHe BUBYCHHS HAP, NOLIYKH i PO3BIAKY POAOBHIL
KOPHCHUX KOTAJIMH, MPOrHO3YBAHHS 3eMJIETPYCIB i JOCIIKSHHS BYIKaHIYHOI AiATBHOCTI,
iH)KEHEPHO-T€O0JIOT1YHHUX, €KOJIOT0-Te0IOTiYHNX Ta MaJCOHTONOTUHIX AOCHIiIKeHb, KOHTPO-
JTIO 32 PEKUMOM MiJJ3eMHUX BOJ, a TAKOXK 32 BUKOHAHHSI iHIIUX POOIT, 1110 MPOBOAATHCA 63 Mo-
pyILIeHb LiJTiCHOCTI Ha/p, KO0 BOHU BUKOHYIOThCS 34 PaXyHOK JIEpKaBHOTO OIOMKETY, O10a-
xeTiB ABTOHOMHOT peciyOniku Kpum, obnacreii, mict Kuepa ta CeBactormnoss;

— KOpHCTYBaui HaJip — MpPU OpraHizamil reojoriyHux 00’€KTiB MPHPOAHO-3ATIOBIAHOTO
bouny; ' ‘ . '

— KOpUCTyBadi HaJp — 3a 3[iliCHEHHS PO3BiJKH KOPHUCHUX KOMAJIMH y MeXaxX TipHU4oro
BiZIBOIY, HAJAQHOTO iM AJIs1 BUJOOYBaHHs KOPUCHUX KOTAJINH;

— KOPHUCTYBadi HaJp — JAep:KaBHi JUTA4i Ccreliani3oBaHi CaHATOPHO-KYPOPTHI 3aKiaau 3a
31ifiCHEeHHS BUI00YTKY MiHEpaJIbHUX BOJI Y YaCTHHI, 1[0 BUKOPUCTOBY€EThCS AJIsl JTIKyBaHHS Ha
IXHil TepuTopii.

B iHmmx Bumagkax mijara CrpaBise€Tbes 32 KOPUCTYBAHHS HajpaMH B MexaX TepUTopil
Vkpain#, 11 KOHTHHEHTANBHOTO Ienb(gy ¥ BUKIIOUHO! (MOPCHKOT) €KOHOMIYHOT 30HU y BH-
DUISIA

— TJIATeXIB 32 KOPUCTYBAHHS HaJpamH;

— BiJIpaxyBaHb 3a re0JIOropo3BiTyBajbHi PoOOTH, BUKOHAHI 32 paXyHOK JEep:KaBHOTO Orof-
KETY,

— 300py 3a BUJauy clelialbHUX JO3BOMIB (JTileH3iit);

— akuu3Horo 300py!0.

3aranpHUN OPSAAOK CIPABIISHHS IUIAaTEXiB 32 KOPUCTYBAHHS HaApaMy BU3Ha4YeHHH cT. 30
Konekcy Yipainu npo nazpa. Ilnarexi 3a KOpuCTYBaHHS HaApaMi MOXYTh CIIPABIIATHCS Y BU-
Il PAa3OBUX BHECKIB Ta (a00) pery/spHUX MIATeXKIB HA OCHOBI BiMOBIAHMX EKOJIOr0-eKo-
HOMIYHHX PO3paxyHKiB. Posmipy miaresxis 3amexkarh BiJl pisHHX YHHHHKIB Y KOXXHOMY OKpe-
MO B3SITOMY BUMaJKy. Tak, 3a MpoBeeHHs MOLIYKOBUX i PO3BiAyBaJIbHUX POOIT po3Mipu om-
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JIaTH 3ajeXaTh BiJl eKOHOMiKO-reorpagiyHiuX yMOB i PO3Mipy IiNSHKH HaAp, BULY KOPHUCHUX
KONAJIMH, TPUBAJOCTI POOIT, CTaHy I'€OJOriYHOrO BHUBUEHHS TEPUTOPIi Ta CTYMEHS PHU3HKY;
IiaTtexi 3a BUAOOYBaHHS KOPHCHUX KOIMAIWH BU3HAYAIOTHCSA 3 yPaxyBaHHAM IeOJIOTiuHHX
0coOnMBOCTEll POJOBHUIN Ta YMOB iX €KCIUTyarallil; po3MipH IIaTexiB 3a KOPUCTYBaHHS Hal-
paMu KOHTHHEHTAJILHOTO IIebgy 1 B MeXax BUKIIOYHOT (MOPCHKOT) EKOHOMiI4HOT 30HU BU3HA-
Yal0ThCA 3aJI€KHO BiJl IO JiSHKHY, 10 HANAETHCS B KOPUCTYBAHHS, NIMOWHYU MOpsI i MeTH
KOPUCTYBaHHS HaJpaMH; IUIaTeXi 3a KOPUCTYBAHHS HaJlpaMH 3 METOIO, He TOB’SI3aHOI0 3 BU-
JOOYBaHHSIM KOPUCHUX KOMAJMH, Y TOMY YMCIHi AJis OyIiBHUITBA W eKcIutyaralii mia3eMHUX
CTIOPY/l, BU3HAYAOTHCS 3aJI€KHO BiJl PO3MIpPIB AUISHKA HAAP, IO HAIAEThCS B KOPUCTYBaHHS,
KOPUCHHUX BJIACTUBOCTEH HAJIp i CTYMEHs €KOJIOTiUHOI Oe3MeKu MpH X BUKOPUCTAHHI.

Po3nopin rarexis 3a KOpUCTYBaHHS HaJipaMu BinOyBaeThcs Tak:

— 3a BUZI00yBaHHs KOPUCHUX KOTAJIMH 3aralbHOAEP>KaBHOTO 3HAYECHHS: y JepxaBHuUil Oro-
ket — 100 BigCOTKIB;

— 32 BUJ00YBaHHS KOPHUCHUX KOMAJIMH MiCLIEBOTO 3HAYEHHS Ta 32 KOPUCTYBAHHS HaJpaMu
3 METOI0, He NOB’A3aHOI0 3 BUA0OYBAaHHSAM KOPHCHUX KOoNaluH: y Oromxetn PecyOniku Kpum,
obmacreii, mict Knesa 1 CeBacronons — 100 BizcoTKiB;

— 32 MOIIYK i PO3BiIKY POMOBHIL KOPUCHHUX KOTAJMH: y AepkaBHui Oromker — 80 Bia-
COTKiB, y OromkeT ABTOHOMHOI pecy0iiku Kpuwm, obnacteii, mict Kuesa it CeBacronons —
20 BiJICOTKIB;

— 3a KOPUCTYBaHHS HaJpaMy KOHTHHEHTAJIBHOTO MIEeNb(y i B MeKaX BUKIIOYHOT (MOPCh-
KOi) eKOHOMI4YHOT 30HU: y AepkaBHU# OromkeT — 100 BigcotkiB (cT. 31 KYnH).

TakuM YMHOM, MU 6aYMMO, 10 JJOXOJH BiJ BJIACHOCTI ¥ MiANPUEMHULILKOT JTisIBHOCTI, K
BHJ| HEOJATKOBHX IIATEXKIB, X04a 1 € IOCHTH PO3BUHEHNM IHCTHTYTOM (hiHAaHCOBOTO MpaBa,
ane BiH He M030aBICHMIT OKPEMHX HETOYHOCTEH i HeonmuKiB. IIpoforxyroun focmiKyBaTn
JlaHe MUTAHHA, BAPTO MPUCBATUTH MOJANIBIII HAYKOBI PO3BIAKM PEry/iOBaHHIO JIOXOIB, fKi
HaJXOMATh A0 JEeP>KaBHOTO Ta MICLIEBOTO OIO/DKETY IHIIMMM IUIIXaMH, 30KpeMa y BUIVIAMI
aAMiHicTpaTHBHUX 300piB i miarexiB, mrTpadis, T0XOAIB BiJ HEKOMEPLiIHHOro Ta MOOIiYHOTO
NPOAAXY TOLIO.
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Ompumano 23.05.2006

Pe3rome
JToxofibl OT COOCTBEHHOCTH U MPEINPUHUMATENILCKON JEATENBHOCTH, KAK BUJI HEHAJIOTOBBIX IJIATEXEMH,
XOTSI ¥ €CTh JOCTATOYHO Pa3BUTHIM MHCTHUTYTOM (DHHAHCOBOTO TpaBa, HO W OH HE JIMIIEH HEKOTOPhIX HETOY-

HOCTEH 1 HemocTaTKoB. FIMEHHO M03TOMY, LIeJIbl0 JaHHOM CTaThU BBICTYNAET HE MPOCTO OOIIMiT aHAIU3 10X0-
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JIOB OT COOCTBEHHOCTH W NMPEANPUHNMATENBCKON AeATeTbHOCTH, KaK OHOTO M3 BUAOB HEHAJIOTOBBIX IIaTe-
xeil, B [ocynapcTBeHHBI OropKeT YKpauHbl, HO U ONpe/ielieHHe OCHOBHBIX 3aKOHOMEPHOCTEH MmpoLecca 3To-
TO MOCTYIUICHUS! IS BBISBJIEHHS CYIIECTBYIOIIUX MPOOJIEM H MPEUTOKEHNS HAIETO BUACHUS UX PEIeHUs.

LA. ITAMPAH

Ipuna Anamoniiena Illampaii, acnipanmka
Kuiscvorxoco Hayionanvno2o mopeosenvHo-exo-
HOMIYHO20 YHI6epcumeny

IIPABOBI ITIPOBJEMH JE®IHIIII TA POSMEKXYBAHHS IIOHSATH
«CTBOPEHHS» TA «IEP/KABHA PEECTPAIIIS) BAHKY

B 3akoHOmaBCcTBI YKpaiHu, sike peryioe MATaHHs JepKaBHOI peecTpallil FOpUAMIHUX 0Ci0
i, 30kpema, OaHKiB, OYEBHUIHE JOCUTh YiTKE PO3MEXYBAHHS MOHATh «CHMEOPEHHs FOPUIMIHOT
0coOm» Ta «depacasna peccmpayis (ado peectpalis) opuandHoi ocobu». [Ipore e po3me-
JKyBaHHS 4acTO 3aCTOCOBYETHLCS JIMILE HA PiIBHI OKPEMOTO BXKMBaHHS B HOPMAaTHBHO-TPABOBUX
aKTaxX yKa3aHUX MOHATH 0e3 Po3’sICHEHHs TXHbOI CYTI.

Mertoto maHoi cTatTi € crpoba BH3HAYUTH IIi MOHATTS i MPOBECTH MiXK HAMH PO3MEXKY-
BaHHS B KOHTEKCTi 3aCTOCYBaHHSI JI0 MPOLECY BUHUKHEHHS OaHKiB K FOPHIMHIX ocib.

SIKImo MOHATTIO AeprkaBHOI peecTpamii B IioOMy Ta aep:kaBHill peectpaii FOPHITIHOT
ocobu (TaK camo i 6am<y K IOPUINYHOT 0cOoOM), 30KpeMa, HallaeTbCs BU3HAUCHHS 1 B
HayKOBill JiTepaTypi, i B OKpeMux MyOmikauifx, TO MOHATTIO CTBOPEHHS HOPUIUYHUX OCi0
NPUIIEHO MEHILE YBaru, a MOHATTS «CMBOpeHHs OaHKY» He BUTIyMaueHe ClelialiCTaMH B
raiy3i 0aHKIBChKOTO TpaBa. [HIli rary3i, 30KkpeMa rocrnoapchbke, MUBLIBHE, MiIMPUEMHUIIBKE
MPaBo, MAIOTh CBOI HAYKOBO OOTpyHTOBaHI IMiAXOIH A0 MOHATTS CTBOPEHHS IOPHIUIHOI OCOOM.
BinmokpeMieHHs TIOHATh «CTBOPEHHS 0aHKYy» Ta «JAep)KaBHa peecTpallisi OaHKy» JIOMOMOXKE
3’5ICYBaTH METY 1X pO3MEeXyBaHHS y OaHKIBCHKOMY 3aKOHOZABCTBI YKpaiHW, YHUKHYTH HeTpa-
BWJIBHOTO i HEOZHO3HAYHOTO X 3aCTOCYBAaHHS B HAYKOBHUX JOCIiIXKEHHIX, PO3p0oOLli MPOEKTiB
HOPMAaTUBHO-TPABOBUX AKTiB, a TAKOXX Ha MPAKTHLII.

CTBOpEeHHS IOPUINYHOT 0COOU HE € HOBUM Hi JiJIsl IMBUILHOTO TpaBa, Hi JJIs1 TOCTIOAApCh-
Koro (MiAMPUEMHHUIILKOTO) MpaBa. SIK BiZoMO, Mepili FopuarndHi 0coOu y (opMi pi3HOTO pomy
Kopriopailiii BUHUKaIU 1ie 3a 4yaciB JlaBHporo Pumy, i Tomi me Aep)kaBa He BIaBaiacs IO
SAKUX-HEOyIb 0OMEXKEeHb X BUHUKHEHHs!. BpaxoByrouu 1ie, MOpsAJ0K CTBOPEHHS IOPUINYHUX
0Ci0 10CUTH I'PyHTOBHO pO3po0JIeHNH IMBUTICTUMHUMY NTPAaBOBUMH HayKamu. Bkasane nuraH-
HSl BUBUYAJIM BiloMi yKpaiHchkki uuBinictu O.A. [lizonpuropa (BUCBIT/IIOBAB i€ MUTaHHS, BUB-
yatoun puMchke mpuBarHe npaBo), J[.B. booposa, H.O. CaniaxmeroBa, B.C. IllepOuna,
O.M. Binnuk, P.b. IllIumika ta idmri BYeHi.

OTXe, B 3araJbHONPABOBOMY AacIeKTi CTBOPEHHA IOPUAMYHOI 0cCoOHW, SIK BBaXKae
B.C. lllepOuHa, — 11e BperyJiboBaHi MpaBoM YMOBHU (DaKTUYHOTO BUHUKHEHHS Ta JieriTHMallii
cy0’exta mpaBa?, a O.C.SlHKkoBa BBakae, 110 Y BY3bKOMY PO3yMiHHI CTBOPEHHS IOPHIMYHOL
0co0M — 1€ 3aX0/H, L0 BKMUBAIOTHCS 3aCHOBHUKAMHU 3 METOI (hOpMYBaHHS (yTBopeHH;I) KO-
JICKTHBHOTO Cy0’€KTa TOCTIO/IAPIOBAHHS; B IIHPOKOMY CEHCI MiJl CTBOPEHHSM I0PHIMYHOT 0CO-
OW po3yMilOTh LTy HU3KY Hill SIK 3aCHOBHUKAMHU, TaK i Aep’KaBHAUMH OpraHaMH, KiHLIEBOIO Me-
TOIO SIKOTO € BU3HAHHS JEP>KaBOI0 HOBOCTBOPEHOTO Cy0’€KTa mpanas.

OcCKiNbKM B TOCMOAAPCHKOMY IpaBi € JIeKibka BUAIB Cy0’€KTIB TOCHOAAPIOBAHHS, TO i
npoliec iX CTBOpeHHs Kiacu(iKyeTbesl 3 ypaxyBaHHAM Li€i oOcTaBuHU. Tak, BUAUISAIOTh BU-
HUKHEHHS MiAnpueMUs-¢pizuyHOi 0coOM; BUHUKHEHHS KOJEKTHMBHOIO Cy0’€KTa rocroaapro-
BaHHS; BAHUKHEHHSI CTPYKTYPHUX MiJIPO3/IiIiB IOPUIUIHUX OCi04.

locnomapcrke mpaBo K rarysb MpaBa YKpaiHu BUAUISLE YOTHPH €TaIH IPOLECy CTBOPEH-
HS FOPUINYHOI 0co0H, sKi, 3BUYATHO, MOXKHA MEPEHeCTH 1 Ha Mpolec 3aCHYBaHHS 0aHKIB K
Cy0’€KTiB roCrioapIOBaHHs:

© [.A. llampaii, 2006
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nepwiuti eman — IPURHSATTS PillICHHS PO CTBOPEHHS Ta PO3POOJIEHHS YCTAaHOBUUX JOKY-
MEHTIB;

Opyeuti eman — oprasizanis Ta GopMyBaHHS MaifHOBOIT 0a3u CTBOPIOBAHOTO YYacCHHKA KO-
MepLiiHOro 00iry;

mpemiti eman — opraHizallis Ta MPOBEIEHHs YCTAHOBYHX 300DiB;

uemeepmuii eman — Aep>KaBHA PEECTpallis CTBOPEHOro cy0’eKTa.

Ha nepmomy erami — mpuiHATTS pillIEHHS MPO CTBOPEHHS Ta PO3pOONEHHS yCTaHOBUMX
JIOKYMEHTiB OaHKy — CJliJl BUKOHYBAaTH, 30KpeMa, Taki yMOBH: 3aCHOBHHKaMU OaHKiB B YKpaiHi,
3rigHo 3i ¢T. 14 3akoHy Ykpainu «I1po 6aHkH i GaHKIBCBKY AiSTBHICTE»S, MOXKYTh OyTH FOpH-
JIUYHI Ta (i3uyHi 0cOOM, Pe3WJCHTH W HEepe3UICHTH, a TaKOXK JepkaBa B 0cobi KabiHeTy
MinicTpiB Ykpainu ab0 yoBHOBa)XEHUX HUM OpraHiB. Yka3zaHi 0cOOM MOXKYTb CTBOPUTH OaHK
y ¢opMi TOBapUCTBa 3 OOMEKECHOIO BiAMOBINAILHICTIO, aKI[IOHEPHOTO TOBapHCTBa ab0 KooIle-
paTtuBHOro 0aHKy y BiAmoBigHOCTI 1o cT. 6 3akoHy Ykpainu «IIpo OaHku Ta OGaHKiBCHKY
JISUTBHICTBY.

3rigHo 3 HopMamu LluBinbHoro konekcy Ykpainu® (ct. 140, 153), ToBapucTBo 3 oOMexe-
HOIO BiMOBIAABLHICTIO Ta aKI[iOHEPHE TOBAPHCTBO MOXKYTh OyTH CTBOPEHI, 30KpeMa, OHi€r0
FOPUINYHOIO 200 OfHI€I0 (Pi3UYHOI0 0CO00I0, TOMY MEPIIUM i3 JOKYMEHTIB, sKuii Tpeda miaro-
TOBUTH IIPH CTBOPEHHI 0aHKY, € ohopMIICHE HAJIC)KHUM YHHOM BiJIIOBiHE PillIEHHS.

3a BUMOraMy YMHHOTO 3aKOHO/IABCTBA YKpaiHU y pa3i CTBOpeHHs OaHKy Kinbkoma ocoba-
MU OQOPMITIOETHCS TMPOTOKOJI 300piB 3aCHOBHUKIB 6aH1<y PO 3aCHYBaHHA 1€l HOPUAUYHOT
oco6u. Ilpn 1poMy HalioHaNbHE 3aKOHOLABCTBO 1a€ JICKIIbKA HA3B TaKOMy NPOTOKOIY (3a-
JIeKHOCTI BiJ opraHi3ariifno- TpaBoBOi (bopmu 6aHKY) — IPOTOKOJ YCTAHOBYHX 300piB, IPOTO-
KOJI 3arajibHAX 300piB yYaCHUKIB.

VY BHUManKy, SKIO pillleHHS MPO CTBOPEHHS OaHKy MpPUIMAETHCS OIHIEI0 0C000I0, BBa-
JKA€EMO, II0 BOHO TaKOXX MOXe O(QOPMIIIOBATHCA MPOTOKOJIOM: 3aKOHOJABCTBO YKpaiHM He
MICTUTh Hi KOHKPETHHX BHMOT 10 O(OpPMIIEHHsS Ta 3MIiCTy MPOTOKONY, Hi OOMEXEHb MION0
KIJIBKOCTI OCi0, sIKi MOXKYTh OpaTi y4acTh y 300pax Ta 3aciJaHHsAX, AKi 0QOPMITIOIOTHCS MPOTO-
kostoM. [Ipote, Ha HauT MO, HE CyIepeIUTHME BUMOTaM YMHHOTO 3aKOHOIABCTBA I BapiaHT,
KOJIM OoflHa ocoba MpuiiMe pillleHHs MPO CTBOPEeHHS O0aHKy i OoQOpMHUTH NOKYMEHT 3 aHa-
JIOT1YHOI0 Ha3BOI. €JIMHE MUTAHHS TPU [[LOMY MOXKE CTABHTHUCS 10 MOPSAKY MiANUCAHHA Ta-
KOro JOKyMeHTa. BinnoBigaroun Ha HLOTO, MOXHA CTBEPAXKYBaTH, 1110 BiJl iMeHi (i3uyHOT 0co-
Ou Take pillleHHs MiANUCY€e BOHA BIACHOPY4YHO a0o i1 MpeacTaBHUK, yTOBHOBAXEHUI Ha BUM-
HEHHS Takol Ail BiAMOBIAHO A0 HOPM IMBLIBHOTO 3aKOHOJABCTBA. Bix iMeHi ropuanyHOi ocooun
pillleHHs PO CTBOPEHHS OaHKY MOXKE IMiIHCYBaTHCS 3 BUKOPUCTAHHIM Pi3HUX IIJISAXIB.

3rigHo 3i cT. 92 LuBinbHOTO KOekcy YKpaiHu opuaudHa ocoda HabyBae UBITLHUX MpaB
Ta 000B’sI3KiB i 37IilfiCHIOE TX Yepe3 cBOT OpraHu, sKi it0Th BillMOBiIHO 10 YCTAHOBYMX JOKY-
MEHTIB i 3aKOHY.

3a HaAsBHOCTI Takoro (hOPMYJIOBAHHS CHEKTP OCiO, SKi MOTEHIiHHO MaloTh MPaBO Ha
MiAMUACaHHs BKA3aHOTO PIillIeHHS, € HAATO MIMPOKUM, i TOYHO BU3HAYUTH KOHKPETHY BIIOBHO-
Ba)keHy 0co0y MO)KHA JIMIIE 3 YCTAHOBUMX JOKYMEHTIiB. Takoro oco0oro Moke OyTH ocoba,
BH3HAaueHa 3arajbHUMU 300paMHi y4acHUKIB TOBAPHUCTBA, a00 BCi ii yUaCHUKH B CYKYyIHOCTI,
MoXxe OyTH 0co0a, 10 OYOJIFOE BUKOHABYMI OpraH rOCIOAapChbKOro TOBapHCTBa, ab0 0cobda,
AKill FOpUIMYHOI 0CO00K0 BUIaHA AOBIPEHICTb.

CkJ1aJ10BOI0 YaCTHUHOIO MEPIIOro eTarmy CTBOPEHHS! MaiOyTHBOro OGaHKy € po3poOneHHs
HOro ycTaHOBYUMX IOKYMEHTIB, AKMMHM, 32 BUMOrowo cT. 17 3akony Ykpaiuu «IIpo GaHku i
0aHKIBCbKY IisIbHICTB» Ta [loNOXKEeHHS Mpo TOPSJIOK CTBOPEHHS i JiepyKaBHOI peecTparii
0aHKiB, BigKpWUTTS ixHiX (inifi, nmpeacTaBHUUTB, BiIJliJeHb, 3aTBEPIHKEHUM IOCTAHOBOIO
[Tpasninus HauionansHoro 6anky Ykpainu Bix 31.08.2001 Ne 375, € ycraHOBUMi JOTOBIp i
CTaTyT.

Jns Tux oprasizauiiHo-npaBoBuX (Gopm OaHKiB, 110 J03BOJIEHI AJi CTBOPEHHS Ha Tepu-
Topii YKpainu, ycTaHOBUMi A0T0Bip (200 3aCHOBHULBLKHUII TOTrOBip: TaKy Ha3By Led JOKYMEHT
3000yB 3 HAOyTTsAM YHHHOCTI LIMBITbHUM KoneKcoM YKpaiH!) He € YCTAaHOBYMM JOKyMEHTOM
(4. 2 ct. 142 1K, 1. 2 c1. 153 LIK).

lNocnopaperbkuii koneke Ykpainu’ (cT. 57) BCTAHOBIIOE, 1110 YCTAHOBYMMH JOKYMEHTAMHU
cy0’eKTa rocrnoaproBaHHs, SKUMH, 30KpeMa, TaKoX BUCTYMAIOTh i 0aHKH, € pillleHHs po Ho-
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ro (cy0’ekTa rocrnolapioBaHHs) YTBOPEHHS aO0 3aCHOBHHIIbKHIA JOTOBIp, a Y BUMAJIKaXx, Me-
pendayeHruX 3aKOHOM, CTaTyT (TOJIOKEHHA) Cy0’ €KTa rOCTIOAaprOBaHHA.

ToOTo0, akymymtoroun BuMoru 000x Konekcis i 3akony Ykpainu «Ilpo 6aHku i 6aHKiBCbKY
JiSIBHICTBY, CHiJl yKa3aTd Ha Te, 10 YCTAaHOBYMMH JOKyMEHTaMH, HEOOXiTHUMH IpH
peecTpaii 0aHKy, BUCTYIaTUMYTh YCTaHOBYHIA JOTOBIp i CTATYT.

Hpyruii eran — ue opranizauis Ta GopMyBaHHSI MaiiHOBOi 0a31u CTBOPIOBAHOIo OaHKy. A
nepuiiM KpOKOM Ha LOMY eTami € (GopMyBaHHS CTaTyTHOTo Kamitany OaHky. CTaTyTHHi
KariTan 0aHKiB HA TepUTOPii YKpaiHu (POPMYETbCS BUKIFOUHO 32 paXyHOK T'POLIOBUX BHECKIB.
[Tpu uboMy pe3uaeHTH YKpaiHu 30iHCHIOITh TiIBKK 10 CTATyTHOTO KamiTainy B FPUBHSX, a He-
PE3UICHTH — B iHO3EMHi BiJIbHO KOHBEPTOBaHii BatoTi a00 y IPUBHSX.

B inmomy pasi 0aHk, 110 Ha0yB CTaTyCy IOPUANYHOT 0coOU, MOXKe (POpMyBaTH CBOKO Maii-
HOBY 0a3y nmpakTuyHO 0e3 0OMexeHb, KpiM 00MEXEeHHsI 1010 MPaB BJIACHOCTI Ha TIEBHI BUIU
HEepPYXOMOro MaiiHa, iekjiapoBaHe B HopMax cT. 48 3akoHy Ykpainu «IIpo 6aHkH i OaHKiBCbKY
JISUTBHICTEY.

[Mopsaok opranizauii Ta NpoBeJEHHs YCTaHOBYMX 300piB, SIK TPETiil eTan npoiecy cCTBO-
peHHs 0aHKY, YiTKO BUMTMCAHUN YNHHUM Ha 1iel yac 3akoHoM Ykpainu «IIpo rocnogapcebki To-
BapucTBay. [IpoTe, ciij ykaszary, U0 TaKy Ha3By Li 300pu MatoTh JMLle I Lijei ii 3acTocy-
BaHHS J10 aKLiOHEPHHUX TOBApUCTB. 115l iHIIMX opraHizauiiHO-MpaBoBUX GopM OaHKIB MPOBO-
JUTUMYTbCA 3arajibHi 300pu y4acHUKiB (MalioBUKIB — 17151 KOONIEpaTUBHOTO OAHKY ), a MOPAA0K
ix mpoBeneHHs nependayeHnid 3akoHom «IIpo rocnogapcbki TOBapUCTBAY.

JlepxkaBHa peectpallis OaHKY TaKOXX BUCTYIA€E OJHUM i3 €TaliB MOro CTBOPEHHS i YiTKO
3MaJibOBY€ HEPO3PUBHUIL 3B’ 430K M)XK aHANi30BAaHUMHU HaMU MOHATTAMH, Pe3yJbTar SIKOro 3BO-
JUThCA 10 BUCHOBKY: 0€3 JepKaBHOT peecTpalii ropuanyHa ocoda (B TOMY YHCHi i OaHK) He
MOXKE BBa)KaTucsi cTBopeHoro. Tak, BiamoBigHo a0 4. 4. ct. 87 LK, ropuauuna ocoba BBa-
WKAETHCS CMBOPEHOI0 8I0 OHsL 1T depoicasHol peccmpayil.

IIlo crocyeTbesa Ge3nocepenHbo OaHkiB, To 3akoH YkpaiHu «llpo OaHkM i OaHKiBCbKY
JUSTBHICTRY JOCHTH YiTKO BiJIMEKOBYE MOHSTTS CTBOPEHHS Ta Jep)KaBHOI peectparii. Tak,
pozain Il 3akoHy Mae Ha3By « CTBOpEHHS, Aep KaBHA peecTpaLlis, JlilleH3yBaHHS AisJIbHOCTI Ta
peopranizauisi 0aHKiB», a B CTPYKTYPY LbOT'O PO3ALTY BXOAATH ABi OKpeMi IMIaBH, OIHA 3 SAKUX
Mmae Ha3By «CTBOpeHHs OaHKiBy, a iHIIa — «/lepkaBHa peecTpallis Ta JiilleH3yBaHHS OaHKiB».
Tomy, 3aJie’KHO BiJl 3MICTy cTarei, siki BXOJATh JI0 KOXKHOTO 3 LIUX PO3LJIiB, MOXHA 3p00OUTH
BHUCHOBOK, L0 y CTaJlit0 CTBOpEHHs OaHKy BXOAUTb MPUHHATTS pillleHHs Mpo Horo 3acHyBaH-
Hsl, TiJNUCAHHS YCTAaHOBYOTO (3aCHOBHUIILKOTO) JOTOBOPY, MiAATOTOBKA IMPOEKTY CTaTyTy.
Crapist nepaBHOI peectpallii 0aHKy PO3IMOYNHAETHLCS, KOJIM MiArOTOBJICHI BCI 3a3HAYEHI JIOKY-
MEHTH ¥ Ti, PO SKi WIITOCS BUIIE, Ta BeCh CHOPMOBAHUI NMAKET NMEPENAETHCS i HOro Jep-
JKaBHOI peecTpallii y BiAMOBiAHI OpraHu 3riJHO i3 3aKOHOJAABCTBOM.

ITpo TicHMiT B3a€M0O3B’A30K MPOIIECY CTBOPEHHS FOPUIAUYHOI 0coOu (0aHKy 30Kpema) Ta
npouenypH ii Aep>kaBHOT peecTpallii CBiAuuTh TOH (akT, 1110 B pasi MOpyLIEeHHS NOPSAKY CTBO-
peHHS rpUanYHOI 0coOu Moxe OyTH BiMOBJICHO B 11 JiepkaBHill peectpanii (cT. 18 3akony
VYkpainu «llpo OaHku i OaHKiBCbKY AisTBHICTBY, cT. 27 3akoHy Ykpainu «IIpo nepxaBHy
peecTpatito pUIUUHUX 0¢i0 Ta GpizuuHux ocid-mianpuemiiny). Ct. 27 3akony «IIpo nepxas-
HY peecTpauito RpUANYHUX 0ci0 Ta Qi3u4HUX OCiO-MiAMPHUEMIIBY, KPiM YCbOTO, Ha 110 BXKE
OyJ10 BKa3aHO, BIIHOCUTB JIO MOPSAJKY CTBOPEHHs FOpUANYHUX 0Cib. 3o0kpema:

— MpaBa Ha 3aiHATTS BiAMOBIAHMX Mocal MOCaJ0OBUMHU 0cO0aMU OpraHy yIpaBJiHHS IOpH-
JIAYHOT 0co0u;

— IPaBWJIbHICTH (POPMYBAHHS BiIOMOCTe MPO 3aCHOBHUKIB (YYaCHUKIB) IOPUINYHOT OCO-
OM Ta IXHIO BiAMOBiAHICTH BiIOMOCTSIM ILIOJ0 HUX, SIKi 3adikcoBaHi B €AMHOMY JIep:KaBHOMY
peecTpi PUIUYHUX 0Ci0 Ta Gi3MUHUX OCiO-TiANpPUEMIIiB;

— BiJICYTHICTh BiJTIOBIIHOTO pillleHHS! MIOAO0 NMPUIHUHEHHS FOPUIWYHOI 0CcOOM, sKa Mae
HaMip BUCTYIMHUTH 3aCHOBHUKOM HOBOCTBOPIOBAHO1 IOPUINYHOT 0COOU;

— BiAICYTHiCTh Y €IMHOMY JIepP)KaBHOMY peecTpi HaliMeHyBaHHsI, TOTOXKHOTO HaliMEeHyBaH-
HIO IOPUIIMYHOT 0co0H, SiKa Mae HaMip 3apeecTpyBaTHUCH;

— BiZICyTHICTb (hakTy BUKOPUCTAHHS y HalilMEHYBaHHi FOpUINYHOT 0COOM MOBHOTO UM CKO-
pOYeHOro HaliMeHyBaHHs OpraHy Jep>kKaBHOI Blaau abo opraHy MiCLEBOrO CaMOBPsAyBaHH:,
abo0 MoxXiAHUX BiA LMX HaliMeHyBaHb, 200 ICTOPUYHOTrO IEP>KABHOIO HAaliMEHYBaHHS, Mepesik
SIKUX BCTaHOBIOEThCs Kabinerom MiHicTpiB YkpaiHu.
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IIpouec nep>xaBHOI peecTpanii 0aHKY PO3MOYMHAETHCS Micisl 3aBEpIICHHS (OPMYBaHHS
#0ro 3aCHOBHMKAMM MAKETy JOKYMEHTIB [ls AepxKaBHOI peecTpauii b6aHky. Bumoru 10 1poro
TpOLECy JOCHTE AeTalbHO PO3MKCaHi [M1aBoko 3 3akoHy YKpaiHu «Hpo OaHKH i 6aHK1BCI>Ky
nisumeHiCTEY Ta [lonokeHHSM TIpO TOPAZIOK  CTBOPEHHI i mepkaBHOI peecTpauii OaHKIB,
BIIKPUTTSA iXHIX (iiif, IpeICTaBHUITB, BiIliNeHb, 3aTBEPIKEHIM MocTaHOBOW [IpaBiiHHS
HanionansHoro 6anky Ykpainu Big 31.08.2001 Ne 3758 [Ipote Bin 1 nunns 2004 poky HaOyB
yuHHOCTI 3akoH Ykpainu «llpo aepkaBHy peecTpallito IOpHINYHUX OCi0 Ta ¢i3ndHUX 0cib-
nignpuemMuiBy Big 15.05.2003°. Big uporo uacy npoleaypa peectpailii opuandHux ocio B Yk-
paini, 30kpema O0aHkiB, aewio 3miHmnacs. Y. 1 ct. 3 3akoHy npo AepkaBHY peecTpalito 3a3Ha-
Yae, 0 HOTo Mist MOIIMPIOEThCA Ha Jep KaBHY PEeECTPalilo BCiX IOPUANIHUX 0Ci0, He3aIeKHO
BiJl oprasizaniifHo-npaBoBoi (opMH, GOPMU BIACHOCTI Ta MiANOPSIKYBaHHS, MPOTE B 4. 2 Ii€l
CTaTTi HAETbCA TPO MOXKCAUGICMb YCTAHOBIICHHS 3aKOHOM OCOOIMBOCTEH Jep>KaBHOT
peecTpauii okpeMux cy0’ekTiB, 30kpema OaHkiB. OHaK YacTHHA 3 aHai30BaHOl CTATTi Jae
MiZicTaBU BBaXKaTH, L0 BKa3aHi 0COOIUBOCTI CTOCYIOThCS JIMLIE OKPEMHUX ACIEKTiB MPOLeay-
pu AepxkaBHOI peecTpailii 0aHKiB, OCKiJIbKA HOpMa BCTAHOBIIIOE, 10 OaHKW HAOYBalOTh CTaTy-
Cy I0pUANIHOI OCOOH TITBKH 3 MOMEHTY X IepKaBHOI peecTpamii B HOPSIKY, BCTAHOBIEHOMY
3akoHoMm Ykpainu «[Ipo gepxkaBHy peecTpalito IOpUANYHUX OCi0 Ta (i3MUHUX OCio-
MiAMPUEMITIBY.

OcobnuBocTAMU 1 HOBeNnaMH 3aKOHY € TaKi MOMEHTH.

[To-nepiie, nanuii 3aKkoH Jae BUSHAYCHHS JIep KaBHIlM peecTpallil K mpolenypi: depicas-
HOIO peecmpayicio I0pUOUUHUX 0Cib 8i0n08IOHO 00 6UMO2 3aKOHY NPO 0EPHCABHY PEECCMPAYi0
€ 3acsiouenns akmy cmeopeHHs abo NPUNUHEHHS OPUOUYHOL 0COOU, A MAKONC GUUHEHHS
iHwux peecmpayitinux 0iil, sKi nepeddaueni yum 3aKkoHoM, WLISAXOM 6HECeHHsl 6I0N0GIOHUX 3a-
nucie 00 €ounozo depicasrnoeo peecmpy (cr.4). Ha BinMiHy Bill JOCUTb By3bKOIO, aJjie BOAHO-
4ac i MiCTKOro BU3HA4YEHHs Iep KaBHOI peecTpallii 0aHKy, 3akpiruieHoro cT. 2 3akoHy YkpaiHu
«IIpo 6aHku i OAHKIBCHKY JisSILHICTBY, 1€ BKa3aHO, 110 AepXKaBHA peecTpallis OaHKy — lie Ha-
JaHHA oMy cTaTyCy HOpUIMYHOI 0coOU BiamoBiaHO A0 BUMOr mi. 3 («Zep:kaBHa peecTpallis
Ta JileH3yBaHHA 0aHKiB») IbOTO 3aKOHY.

[To-npyre, 3akon Ykpainu «[Ipo nepxkaBHy peecTpailito HPHIUYHUX OCi0 Ta (i3MUHMX
oci0-mianpueMIiB» onucye camy mporuenypy (OpsIoK) JepKaBHOT peecTpallii, sika, 30Kpema,
nependavae:

— MepeBipKy KOMILJIEKTHOCTI TOKYMEHTIB, SIKi IOAAIOTHCS IEPKAaBHOMY PEECTpaTOpOBi, i
MMOBHOTH BiJIOMOCTEH, 1110 BKa3aHi B peecTpaliiiHiii KapTii;

— TMepeBipKy JTOKYMEHTIB, sIKi TOJAIOThCS JepXKaBHOMY PEECTPATOPOBi, MPO BiICYTHICTH
mizicTaB JUIs BiIMOBY Yy MPOBEICHHI JIep)KaBHOT peecTparli;

— BHECEHHS BiJJOMOCTEH MPo IOpUANYHY 0co0y abo (izuuHy ocoOy-mianpuemus a0 €nu-
HOT'O Jep>KaBHOTO PEECTPY;

— oopmiieHHs i Buaady CBIiIOLTBA MPO JEP)KaBHY PEECTpaLil0 Ta BUMUCKU 3 €IMHOTO
JIeP)KaBHOTO PEECTPY.

Ockinpku BiAmoBigHO 10 cT. 5 3akoHy Ykpaiau «Ilpo mep:kaBHy peecTpariiro IOPHITIHIX
oci0 i ¢izuvHUX OCiO-TiANPUEMIIiB» JepKaBHA PEeCTpallis OPUAMYHUX OCI0 MPOBOTUTHCS
JIEpKABHUM PEECTPATOPOM TiJIbKH y BUKOHABUOMY KOMITETi MiCBbKOI paju micta 00JacHOTO
3HaueHHs abo B paiioHHil, paifonHHili y wmictax Kuesi Ta CeBacTomosi aepskaBHii
aZMiHicTpalii 3a MicleM po3TalllyBaHHs FPUANYHOT ocodu, To GyHkuis HauionansHoro 6aH-
Ky B IpoIieci Jep KaBHOI peecTpanii OaHKiB 3BOMUTHCS 10 QYHKIIT MepeBipKA KOMITIEKTHOCTI
Ta 3MICTy JOKYMEHTIB, sIKi TIOMAIOTLCS JJIs peecTpaliii 6aHKy, a TaKoXK 10 peecTpallii He camo-
ro OaHKy SK FOPUIAWYHOI OCOOW, a JIMIIe peecTpaiii HOro ycTaHOBYMX JAOKYMEHTIB Y
BiJINOBiIHOCTI /10 4. 4 cT. 8 3akoHy Ykpainu «I1po nepxaBHy peecTpallito FOpUIUYHUX 0Ci0 Ta
¢iznuHux ocib-mignpuemii». [Ipote B 4. 5 cT. 8 1pOro % 3aKOHY CKa3aHO MPO HEOOXiTHICTh
MOTO/IXKEHHsI YCTAHOBYMX JOKYMEHTIB IOPUANYHOI 0COOU B JIep)KaBHUX OpraHax y BUMAJAKax,
nepenoaueHNX 3aKOHOM. 3 OISy Ha 1ie, He 30BCIM 3p03yMiJio, siKa XK i3 QyHKIIiN 3aTHIIAEThCS
3a HamionanbHuM OaHKOM YKpaiHW: (QYHKIiS peecTpalil yCTaHOBYHMX JOKYMEHTIB, a 4H
(GyHKIIS X TOTOMKEeHHS ?

VY 3B’s3Ky 3 KOJi3isiMH, 10 BUHUKIN, Harionansauii 6ank Ykpainu pasom i3 JlepxaBHUM
KOMiTeTOM YKpaiHM 3 MUTaHb PETYNATOPHOI MOJITUKHU Ta MiAMPUEMHHULITBA PO3POOIISiE po3’sic-
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HeHHs Big 30.12.2004 p. «lIpo BxitoueHHS 10 €IMHOIO AEPXKaBHOTO PEECTPY HOPUIMYHUX
0ci0 Ta (hi3uvHUX 0CiO-MiANPUEMITIB JaHUX PO OAHKU, 3MiH JI0 TXHIX CTATYyTiB Ta BiIOMOCTEH
PO BiIOKpPEMIICHI Mipo3aiau 0aHkKiB»!0, ske, 3a po3yminHsaM HarionanbsHoro 6anky Ykpai-
HU!l, Ma€ 3aCTOCOBYBaTUCS IO BHECEHH: 3MiH y [10JI0KeHHS PO MOPSIIOK CTBOPEHHS Ta JAep-
JKaBHOI peecTpailii 0aHKiB, BIIKPUTTA iXHIX (iJili, mpeacTaBHUNTB, BiliIeHb, 3aTBEPIKEHO-
ro nocraHoBoto [Ipaeninas HauionansHoro 6anky Yipainu Big 31.08.2001 p. Ne 375.

BinnosinHo 10 po3’sicHEHHs! UTsl MPOBEACHHS JAepKaBHOT peecTpallii 6aHKy sIK HOBOCTBO-
peHOT FOpUINYHOT 0COOU 3aCHOBHUK (3aCHOBHHMKH) a00 YNIOBHOBaXKEHA HUM (HUMH) 0c00a 1o-
Jae Iep>KaBHOMY PEECTPaTOpOBi MOKyMEHTH 3TifHO 3 BHMoramu 3akoHy «[Ipo mepikaBHY
pe€CTpauiI0 IOpUANYHHEX 0cCi0 Ta (1)131/111HHX oci6- l'[iI[l'IpI/IGM]_IiB» TutynbpHa cTopiHka 000X
MIPUMIpHHKIB craryty 0aHKy 3 BiIMITKOIO TIPO peecTpariiro cratyTy HamioHaasHUM GaHKOM i
JIaTO0 peecTpallii Mae OyTH 3acBigueHa mianucom 3actynHuka [onosu HanioHansHOro 6aHKy
VYkpainu Ta BinOuTkoM nevatku HanioHansHOTO GaHKYy.

3a BiﬂcyTHOCTi migcraB A1 BiAMOBHU y JepxaBHiil peecTpauii, abo 3anuIIeHHS TOKY-
MEHTIB, 1110 MOJaHi JUIsl IepXKaBHOI peecTpallii, 0e3 po3niay JIepIKaBHUH PEECTPATOP BHOCHT
IO peecTpariifHol KapTKH IIICHTI/I(l)lKaI_IlI/IHI/II/I KOJI 3asIBHHKA, 3TiHO 3 BUMOTaMH € IHHOTO zep-
YKaBHOTO PEECTpy, MiAMPUEMCTB Ta OpraHizariii YKpaiHu if MpOBOIUTE AEpKaBHY peecTpariito
0aHKy SK FOPUAMYHOT 0COOU €JJUHOTO 3pa3Ka.

ITpotsirom m’aTu poOOYMX THIB Micis JepKaBHOI peecTpallii 0aHKy K IOpUIMYHOT 0co0u
OaHK [1J1s1 BHECEHHS 3alucy 110 JlepraBHOro peectpy 6ankiB nopae 1o HanionaneHoOro 6aHky
HOTapiabHO 3aCBi4CHY KOIilO CBIOLTBA PO JIePKaBHY peecTpallito IPUARIHOT 0cO0H €11~
HOTO 3pa3ka Ta JABi HOTapialbHO 3acBigueHi Komii cTaryTy OaHKy, 3apeecTpoBaHOTO
HamionansanMm GaHkoM YKpaiHM 3 BiINOBIZHOIO BiIJMIiTKOIO JEPXKABHOTO peEcTpaTopa Ipo
Jep)KaBHY PeecTpauilo IOpUIMIHOT 0COOH.

Jlaroro BHeceHHs 3amucy 1o Jlep:kaBHOTo peecTpy OaHKiB € fara oTpuMaHHs Hauionasnb-
HUM OaHKOM 3a3Hau€HMX AOKYMEHTIB, MPO L0 YMOBHOBAaXEHii 0co0i OaHKy MOBiIOMIISIIOTH
muctom HarionanpHOro 0aHKy 3a MiAMUCOM aupekTopa [eHepaabHOro OenapTaMeHTy
0aHKIBCHKOTO HAISITY # BHOAETHCA CBiONTBO MO peecTpamito 6aHKy. Take came MOBiToM-
JIEHHSI HAJICWJIAEThCS 1 TepuTOpiambHOMY yTpaBiiHHIO HarionansHoTro 6aHKy 3a MiclieM po3-
TalryBaHHS 0aHKy pa3oM i3 HOTapiaJbHO 3aCBiAYEHOIO KOIEI0 HOTO CTAaTyTy 3 BiIMOBiIHOIO
BiZIMITKOIO I€P’KaBHOTO peecTparopa Mpo 3iHCHEHHs Jep)KaBHOI peecTpallii.

OTxe, MpoaHaiizyBaBLIN HayKOBi JIOpOOKH CTOCOBHO CTBOPEHHS i Aep)kaBHOI peecTpaii
FOPHITYHUX ocio y cdoepl LMBIILHOTO Ta FOCIOAAPCHKOTO MPaBa, MOXHA CTBEPUKYBATH, L0
X aHaJOriYHe PO3yMiHHS Ta 3aCTOCYBAHHS B raly3i OaHKiBCHKOTO npasa € IITKOM CIIpaBe i~
BuM. KokHe 3 yka3zaHWX TMOHSTH Ma€ BIACHHM, CaMOCTiHHHI 3MICT, ajle BOHH HEPO3PHUBHO
OB’ s13aHi MiXK c000}0.

CtBopeHHs 0aHKiB B YKpaiHi € 6aratocTyeHEeBUM IPOLIECOM, i AeprkaBHA PEeCTpalLlist € He
€IMHUM, a 3aBepliagbHUM Horo eranom. OfHaK came Lei eTan Mae BUpillabHE 3HAYESHHS JJIs1
BUHUKHEHHsI 0aHKY, IJIs HOro MOSBY Ha PUHKY OaHKIBCBKUX MOCIYT: JIMIIE MICJs Jep KaBHOI
peecTpailii 6aHK MOXe BBa)KaTHCSA CTBOPEHHM i Ha0yBa€e CTaTycy IOpUIUYHOT 0COOH.

1 Pumckoe wactnoe npaBo: Yue6nuk /Tlog pex. npod. U.b.Hosuukoro u npod. HU.C. INetepckoro. — M.,
2002. — C. 95-96.

2 []epbuna B.C. Tocnomapchke npaso Ykpainu. — K., 1999. — C.66.

3 Xossiicmeennoe npapo: Yuebnuxk / Iog pen. B.K. Marysosa. — K., 2002. — C. 385.

4 Tam camo. C. — 386.

5 3axon Vkpainu «I1po 6anku i 6aHKiBCEKY mismbHiCTB» Bix 07.12.2000 p. / Binomocti Bepxosroi Pagu
(BBP). —200. — Ne 5-6. — C. 30.

6 [Jusinonuii xopexc Yipainu Big 16.01.2003 p. // Binomocti Bepxosroi Pagu (BBP). — Ne 40-44. —
C. 356.

7 I'ocnooapcwkuii kopeke Ykpainm Bimg 16.01.2003 p. / Binomocti Bepxosroi Panu (BBP). — Ne 18. —
Nel19-20. — Ne 21-22. — C. 144.

8 [Tonoowcenns npo MOPSIOK CTBOPEHHS i AEPkKABHOI peecTpalii 6aHKiB, BIAKpUTTS ix (inili, npeacras-
HUITB, BiJiJIeHb, 3aTBepeHe noctaHoBoto [Ipasninas HauionansHoro 6anky Ykpainu Big 31.08.2001 p.
Ne375, 3apeectpoBane B MinictepcTsi roctuuii Yipainu 24.10.2001 p. 3a Ne 906/6097.
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9 3axon Ykpainu «IIpo nepikaBHy peecTpaLilo IOpMAMYHUX OCi0 Ta (i3UdHMX OCi6-TiampueMIiB» Bix
15.05.2003 p. // Binomocti BepxoBnoi Pagu (BBP). — 2003. — Ne 31-32. — C. 263.

10 «[Ipo exniouenns 1o €QUHOTO AEPKABHOTO PEECTPY FOPUAMYHUX OCI0 Ta BisM4HUX 0CiG-mianpueMuis
JAHWUX Tpo OaHKH, 3MiH JI0 1X CTATyTiB Ta BiIOMOCTEH Mpo BilOKpemIIeHi miapo3ninu 6aHki». Po3’sscHeHHs
JepxaBHOro KoMiTeTy YKpaiHM 3 MHMTaHb PEryJsTOPHOI MOJITHKHM Ta mianmpuemHunrsa Bix 30.12.2004 p.
Ne 9200 i HarionansHoro 6anky Ykpainu Bix 30.12.2004 p. Ne 40-110/418-13768.

1 JTuem Hauionansnoro 6anky Ykpainu Bix 30.12.2004 p. Ne 40-111/420-13781.

Ompumano 4.04.2006

Pesrome
CraTbs PacKpbIBAC€T CyTh TTOHSATHI «CO3JaHUE» U «TrOCyAapCTBECHHAA PETUCTPALUA) IOPUANYECKUX JIULL,
3Tarnbl CO3AaHUs IOPUAMYECKHX JIHL B LIEJIOM U 0aHKOB B YacTHOCTH. Ha 0cHOBe MpoBeIeHHOTO HCCeI0BaHM

aHaIN3UPYIOTCSl 0COOEHHOCTH TIPUMEHEHNs] B OaHKOBCKOM IpaBe MOHSTHIl «CO3IaHUue» M «roCyJapcTBeHHAs
perucTpanus» OaHKOB.
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NPOBNEMM )
LIMBINBHOO TA NIANPUEMHULILKOO MPABA B YKPATHI

10.]1. BOIIHI[bKUHA

HOpin Jlaoucnaeosuu bBowuybkuii, xanouoam
IOpUOUYHUX HayK, Ooyenm, 6.0. pexkmopa Kuig-
cvko2o yHigepcumemy npaea HAH Yxpainu

MPOBJEMM CHIBBIJTHOMIEHHS 3AKOHOJIABCTBA YKPATHU
TA YI'OJM4 TPIIIC MIOAO I'EOTI'PA®IYHUX 3A3HAYEHD
JIJISI BUH TA CIIMPTHUX HAIIOIB

Po3BUTOK pUHKOBHUX BiJHOCHH B YKpaiHi Ha/JaB HOBOTO 3HAYEHHS TaKUM O0'€KTaM Mpo-
MHCJIOBOI BIIACHOCTi, SIK KOMepILilHi (¢pipMOBi) HaliMeHyBaHHS, TOProBENbHI MapKH, reo-
rpacivni 3a3HaueHHs. HeoOXiqHicTh HACHYEHHS PUHKY TOBapaMy i Mociayramu, piBHI yMOBH
JUI Cy0'€KTiB rOCMOAApPChKOi AisTBHOCTI, MOXKIIMBOCTI 340POBOI KOHKYPEHLIT B iXHIl Aisib-
HOCTi BUMararoTh MpaBOBOI0 PEry/IIOBaHHS iHAMBIAyasi3aUil mianpueMcTB, BUPOOIEHUX HU-
MU TOBapiB.

Sk BiZoMO, pHHOK YiTKO pearye Ha peakilifo CIIOKMBadiB 11010 BUPOOJIEHUX TOBapiB abo
Ha/laHuX Nochyr. [1omuT crnoXuBaviB HA TOW 4M iHIIWA TOBAp, YM MOCIYTH CIYXKHUTh CTUMY-
JIOM JIJIsl pO3BUTKY BUPOOHHUIITBA Ta MOMIMIIEHHs 00CIyroByBaHHA. [IpaBo Ha y4acTs y rocmno-
JapchbKoMy OOIry miJl BIACHUM iM'siM, Ha MO3HAYEHHs BUPOOJIEHUX TOBApiB 1 MOCIYT, 110 BHU-
POOISAIOThCS, MIEBHUMHM CUMBOJIAMU Y HaliMEHYBaHHSAMHU sIKpa3 i 3a0e3MeuyroTh iX 3aXHUCT Y
BUMAIIKY MOPYIICHHS.

[To3HaueHHs1 TOBapy HaiiMEHYBaHHSAM MicIs HOTO TIOXOKEHHSI BUCTYIIA€ K FapaHTis Ha-
SIBHOCTi B TOBapi 0COOJMBHUX, HETIOBTOPHUX BJIACTUBOCTEH, 3yMOBIICHHX MiCIIeM HOTro BUpPOO-
HULTBA. 3a0e3MeUy04n MPaBOBY OXOpOHY HalMeHyBaHb MiCIIb TOXOMIXKCHHS TOBApY, AepKaBa

3aXUILAE i CTUMYIIOE PO3BUTOK TPaAULiHHUX pemecen i IPOMHUCITIB, POMYKILiS SIKMX 3aBXKIN
KOPHUCTYETHCS BEJIMKUM MOMUTOM y CIIOXKHBaUiB.

[IpuBeneHHs1 3akOHOAABCTBA YKPaiHU Y BiJIOBIAHICTD 1O YTOAM IMIONO TOPTOBENBHUX ac-
TIEKTIiB MPaB iHTEeJIEKTyanbHOI BiacHOCTi (nani — Yrona TPIIIC) € HeBineMHOIO yMOBOO BCTY-
ny Ykpainu go COT, a Takok HeoOXifHicTIO 3a0e3nedeHHs] e()eKTUBHOI MPaBOBOI OXOPOHH
HalliOHAJILHOTO BUPOOHMKA 32 MEXKaMK KpaiHu.

Hepezx6alleHi VYrogoto TPIIIC MiHimManbHI CTaHAAPTU OXOPOHM, OKPIM iHIINX 00 €KTiB
NPOMHCIOBOT BIACHOCTI, CTOCYIOTECA i reorpapiunix sasHaueHb. CTaHAapTH PO3’SCHIOOTH
SIK IOHSITTS reorpadivHOro 3a3HAYCHHS, TaK i 3aralibHi KpUTepil IX OXOPOHU AJIsI BCiX BHIIB TO-
BapiB. BoHM TakoX CTOCYIOTBCS 1 TTONOKEHB OO0 TOAATKOBOI OXOPOHH reorpadiyHuX mo3Ha-
YeHb, SIKi 32CTOCTOBYIOTECS IO BUH 1 CIIUPTHUX HATIOIB, MOCHJICHHS X OXOPOHH TOIIO.

B naniii crarti posmsgarotecs Tinbku Ti nonoxkeHHst Yroau TPITIC, siki crocyroThses mo-
CHJICHOT OXOPOHHU reorpa(bquHx 3a3HaueHb JUls BUH Ta CHUPTHUX HaroiB. B iHTepecax
00’ €KTHBHOCTI JOC/i/UKEHHS IOLIIBHO MPOAHATTI3yBATH i MONOKEHHS, IKUMH HAJIA€ThCA 3a-
rajbHa OXOpOHA i AT BCiX BHIIB ToBapiB. Lle momomoske 3’sicyBaTH Pi3HULIIO MiX 3arajbHOIO
Ta CIEliaIbHOI0 OXOPOHOI0 reorpadiyHUX 3a3HaueHb i Bi/IMOBICTH HA MUTAHHS: B YOMY came
HOJISATae MOCHIIEHA OXOPOHA reorpadiyHux 3a3Ha4YeHb U1 BUH Ta CIMPTHHUX HAIOIB 3a I0JI0-
sxenusamu Yrogu TPITIC.

VYroga TPIIIC ycTaHOBNIOE 3arajbHi CTaHAAPTU TAKOI OXOPOHM AJIs BCiX BUAIB TOBapiB
(Ct. 22). Kpainu-yuacuuni COT maroTh 3a0e3neunTy npaBoBi 3aco0u 1Jisl BCiX 3aiHTepecoBa-

© 10.J1. boumekuii, 2006
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HUX OCi0 1110J10 HEAOMYLIEHHS 3aM00iraHHs BUKOPUCTAHHIO HEMPaBIMBUX reorpadiyHmX 3a3Ha-
yeHb a00 BBOAWTH B OMaHy CIOXKMBaYiB LIO/0 CIPaBKHBOIO MOXOMXKeHHs ToBapy. Lle nae Mox-
JIMBICTh HE TO3BOJISITH BUKOPHCTAHHS OyIb-sIKMX (hajbIIMBUX 3aC00iB IJIs IO3HAYCHHS TOBApY,
10 BKa3yrOTh a00 BUKJIMKAIOTH acolliallito, HiOW Iei ToBap MOXOIUTH i3 MEBHOI reorpadiqnol
MICIIEBOCTI ¥ BiJIpi3HAETBCA BiJl CIPABKHLOTO MICISl TOXOPKEHHS, SKIIO 11€ BBOAUTH B OMaHy
CTIOKHUBadiB. Byp-sike HenpapauBe 3acTOCyBaHHS (DaJbIINBKU € aKTOM HEZOOPOCOBICHOT KOH-
KypeHuii (crartst 10bis [lapu3bkoi KOHBEHLT PO OXOPOHY MPOMHUCIIOBOT BJIaCHOCTI).

Kpaina-y4acHutist BigmMoBJIsie B peecTpatlii 200 BU3HAE HEAIHCHOIO PEeECTpallito TOProBelib-
HOI MapKH, sika MiCTHTB reorpagivHi 3a3HauYeHHsI TOBapiB, SKi HE MOXOIITH 3 YKa3aHOI TepH-
TOpil, AKIO BUKOPUCTAHHS TAKOTO 3a3HAYEHHS y TOProBebHil Maplli B 1aHiii KpaiHi-y4acHHUI
Yronu Moke BBECTH B OMaHy CIIO’KHWBauiB MO0 iHCHOTO Miclisl moxomkeHHs ToBapy (Ct. 22.3
VYroam). Moga iizie He po Bci TOProBeNbHi MApKH, a PO Ti, IO CKIAJAIOTHCS i3 reorpadidHmnx
3a3Ha4eHb Ta SKi 3aCTOCOBYIOTbCS IJIi MapKyBaHHSHHS TOBapiB, IO HE MOXOAATH i3
BilMOBiHOT MiciieBocTi. ToproBeyibHa Mapka MOXKE€ MiCTUTU a0O I[IJIKOM CKJIaJaTUCS 3 Ieo-
rpa¢idyHOro 3a3HaYEHHS IS TOBapiB, sIKi HE MOXOAATH i3 BiIMOBiMHOT MiCIIEBOCTI, 32 YMOBH,
IO Take BUKOPUCTAHHS TOPrOBENBHOI MapKH HE BBOOUTH B OMaHY CIIOXKHBAdiB IIOIO
CIPaBKHBOTO MICIS MMOXOIKeHHs ToBapy. Lle AMKTye BiIMOBY B OXOpOHi THM TeorpadiyHiM
3a3HAYeHHSM, fKi CTald BHJIOBMMM Ha3BaMHu ToBapiB. OXopoHa TaKOTO KOHTPOJIIO
3IiMCHIOETBCS Uil 3’ACyBaHHS (PAKTUYHO NpPaBAMBHUX TEepHUTOpii, pailoHy abo MiCILEBOCT,
3BiIKM MOXOAUTH TOBAp, Aa€ HEMpaBAMBE YABJICHHS CIOXKHMBa4YaM IIOJ0 TOBApY, KU GakThy-
HO TOX0uTh 3 iHIo1 Tepuropii (Ct. 22.4 Yroan).

3aranpHa 0XOpOHA reorpadivHuX 3a3HavdeHb 3aCTOCOBYETHCS IS BCiX BHIIB TOBApiB. AJe
SIKIIO TaKi 3a3HaUEHHS 3aCTOCOBYIOThLCS, XO4 i MOXOJATH 3 iHIIOT MiCIIEBOCTi, HE BBOJUThH B OMa-
Hy CHOXXHBadiB, TO Take BUKOPHCTAHHS HE cynepednTs nonoxeHHsM Yrogu TPITIC, ockinbkn
B TAKOMY BUTIQJIKY 1I€ 3a3HaU€HHs1, CKOPIll 32 Bce, Bke 00epHYIOCs Ha BUIOBY Ha3By TOBapiB.

[Monoxenns ct. 23 Yroau TPITIC crocyroThesi 40AATKOBOT OXOpOHU reorpadiuHux 3a3Ha-
4YeHb BMHA i CIUPTHUX HamoiB. KoxkHa KpaiHa — y4JacHUIS 1aHOT YToau — Mae 3a0e3NeunTh
MPaBOBi 3aCO0H, SKi J03BOJIAIOTH YCiM 3aiHTEpEeCOBAaHUM 0co0aM He JOIYyCKaTH BUKOPHCTAH-
Hs reorpadiuHOro 3a3Ha4YeHHs, sike iIeHTU(iKye BUHA a00 CIIMPTHI HAIMOT, SKi HEe MOXOAATS i3
Micus, iK€ BKa3yeThCs TaKUM reorpadpiyHuM 3a3HAueHHSM, HaBiTh y BHIIAJKY, KOJH BKa-
3y€ThCsI CIPABXKHE MiCIle MOXOUKEHHS TOBapiB, 400 BOHO BUKOPUCTOBYETHCS B MEpeKiali uu
CYTNPOBODKYEThCS TAKUMU BUPa3aMHU K «BH, «TUID Ta «iMiTallis» ab0 CXOXKMMHU BUpa3aMH.

Bignosinno no cr. 23.3 Yrogu TPITIC peectpatiis TOproBeabHUX MapoK IJIsl BUH, SKi
MICTSTh a00 CKJIaNaroThes 3 TeorpadiyHOro 3a3HaueHHs, ke ineHTH(iKye BHHA, ab0 TOpro-
BEJIBHOT MapKW JIJIsl CIIMPHUX HAIOiB, SKa MICTUTh a00 CKIAJa€eThcs 3 reorpagivHol Ha3BH,
ineHTr(iKyroun CIIUPTHI HAMOT SIK TaKi, 0 TIOXOAATh 13 BKAa3aHOTO MiCIIsl, KOJIM HACTIPaBi Taki
BMHA Ta CIUPTHI Hamoi MarwTh iHIIE Micle TMOXOMXEHHs, He MOIMycKaeThes abo BU3HAE
HefificHOI0 KpaTHa-y4acHuis «ex officio», skio e nepeadaueHo ii 3aKOHOIaBCTBOM, abo Ha
3amuT 3aiHTeepcoBanol ocodu. Take BUKOPUCTAHHS TOPrOBEIBHUX MapOK 3a00POHSETHCS He-
3aJIe’KHO Bill TOTO, BBOIATHCS UM Hi CIIOXKHBaUi B OMaHy MO0 CIPaBKHBOTO MiCIIsl TIOXOIKEH-
HS BIH 200 CIIMPTHHUX HAIOIB.

I'eorpadiuyanm 3a3HaYeHHSIM IJIS BUH | CIMPTHHUX HAIOIB HATAETHCS OXOPOHA BiJl BHKOPH-
CTaHHA 3a3Ha4yeHb, SAKi HACIpaBi He MOXOIATh i3 yKa3aHoi MmicueBocTi. He mependavaeThest
BBEJICHHS1 200 MOXJIMBICTb YBEICHHS TAKUM BUKOPUCTAHHAM reorpagiqHoro 3a3HayeHHs st
BUH Ta CIIUPHUX HAIOIB CIIOXXHMBAdiB B OMaHy INOJO IX CIIPAaBKHBOTO MiCIS MOXOKEHHS SIK
0co0NMMBOT YMOBHU HaJlaHHS MPABOBOI OXOPOHU TaKHM 3a3Hau4eHHsAM. BifcyTHICTh Takoi 03Ha-
KH, siKa € 000B'SI3KOBOIO JIJIS1 HAJIaHHS OXOPOHU TeorpadiuHiM 3a3Ha4eHHSAM JUIS BCiX iHIIMX
BUJIiB TOBApIiB, MOJISATAE TIEpIIA BiIMiHHICTh MOCUJICHOT OXOPOHH reorpadiuHuX 3a3Ha4eHb JJIsI
BUH Ta CIIUPTHUX HAroiB BiJ MPaBOBOI OXOPOHM reorpadiuHux 3a3Ha4eHb IS iHIINX TOBApiB.
OpHak, UMM He OOMEXYEThCsl MOCHUJIEHa OXOpOHa reorpadiyHUX 3a3Ha4eHb IS BUH.
BianosinHo 1o ct. 23.4 Yroau, npaBoBa oXopoHa reorpadiqyHux 3a3HadeHb JJIs BUH Ta MpaBo-
Ba OXOpOHa reorpadiyHux 3a3Ha4eHb I CIUPTHAX HAIMOIB HE 30iraroThesl.

Crartsa 23.4 Yromu nependavae BCTAHOBJICHHS MiXKHAPOJHOT CUCTEMH TIOBIJIOMJIEHb Ta
peectpanii reorpadiyHuX 3a3HaYECHb IS BUH, SIKi OXOPOHSIOTHECS B KpaiHaX-y4acHHLIX YTo-
JiM, 110 J0OpOBibHO OepyTh y4acTb y Takiit cucteMi. I'eorpadiuHum 3a3Ha4eHHIM JUIs iHIINX
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Bowuypkkut KO.J1. Tpobnemu cniBsBigHOLWEHHSA 3akoHodaBcTBa Ykpainu Ta yroam TPITIC. ..

TOBapiB Mi>KHapOJHA OXOpOHa BiAnmoBigHO A0 monoxeHb Yronu TPITIC HamaeThest 63 BUMO-
ru peecTpauii. MixkHapoaHa peectpallis nepeadadeHa guie s reorpadiyHux 3a3Ha4eHb JJIs
BUH.

JlonarkoBa oxopoHa reorpadiuHuX 3a3Ha4eHb JJIs BUH Ta CIUPTHUX HArMoOIB Mepeadadae
no-nepiue, 3a0e3neueHHs BCiX 3aiHTepecoOBaHMUX 0Ci0 MpaBOBUMHU 3aco0amMu JUIsl IPUTMHEHHS
a0o0 3amobiraHHs BUKOPUCTAHHIO TreorpadiyHuX 3a3Ha4eHb JIJIs1 BUH | CIUPTHUX HATOIB, SIKi He
MOXOIIATH i3 BiJMOBIHOI MicCIIEBOCTI, BKa3aHili y reorpadiqHoMy 3a3Ha4eHHi, HaBiTh SKIIO
BKA3aHO CIIPABXHE MiClle MOXOMKeHHS! TaKUX TOBapiB abo fKIIO reorpadiuyHe 3a3HaAYESHHS
BUKOPHUCTOBYETHCS B MEPEKIIali Yi CyIpPOBOKYIOTECS CIIOBAMH «BHI», «CTHIIBY, «iMIiTaIlish»
TOLIO.

ITo-npyre, nependavaeTbesi BiiMoBa ab0 aHyJIIOBaHHS peecTpallil TOProBeNbHOI MapKu
JUTSl BUH | CIIUPTHUX HAIOIB, sIKA MIiCTHTh a00 CKIIaJaeThes 3 TeorpadiqHoro 3a3HaveHHsl, M0
BHUKOPHUCTOBYETHCS JUIsi BUH a00 CIIMPTHHUX HAIOIB, SKi HE MOXOMIATH i3 BKa3aHOI MiCIIEBOCTI,
HE3aJISKHO BiJl TOTO, UM BBOAUTH TAKe BUKOPUCTAHHS TOPrOBEIbHOT MApKHU CIIOKHUBAYiB B OMa-
Hy IIOJO CIPAaBXKHBOTO MICIIsSl TOXOMKESHHS BHH Ta CHUPTHUX HamoiB. Take monokeHHs Yroan
TPITIC MoxxHa KBaJTihikyBaTh SIK BCTAHOBJICHHS JOJaTKOBOI OXOPOHHM Jisi reorpadivyHux 3a-
3HauYeHb JJIs BUH Ta CIHUPTHUX HAIOIB BiJ MEPETBOPEHHs HA BUIOBI Ha3BM ToBapiB. [lo-Tpere,
Jli€ TIOJIOXKEHHS 100 TONANBIINX MEPErOBOPIB MijK KpaiHAMH-YYaCHULIIMA YTOIH MPO TOCH-
JICHHSI OXOPOHH reorpa(bquHX 3a3HaueHb IS BUH Ta CIIMPTHHUX HAIOIB.

IcHye Tpu Kareropii BUIy4eHb 3 IPaBOBOI OXOPOHH reorpadnqﬂux 3a3HaYeHb, SAKi Ha6yBa-
I0Th OCOOJIMBOI Baru CTOCOBHO BUH i CIUPTHHUX HamoiB. Tak, mo-mepiie, KpalHU-yYacHULI
COT He 3000B's13aHi HalaBaTH OXOPOHY TeorpadiuHUM 3a3HAYCHHSM, SKi CTAIN PONOBUMH UM
BUJIOBUMH Ha3BaMU COPTiB BUHOTPaAy B KpaiHi, 3 SKOI OXOAATh BUHA Ta cUpTHI Hamoi. Lle
MOJIOXKEHHS 1Ie pa3 MiIKpeciroe, M0 Mi>KHAPOAHA MpaBOBa OXOpPOHA ab0 OXOpPOHA B iHIIUX
KpaiHax reorpa@iyHuX 3a3HaYeHb 3aJICXKUTh BiJl MPABOBOI OXOPOHH TeorpadiyHOro 3a3HaueH-
HS B KpaiHi noxomxeHHs. llo-npyre, y BUNaAKy, KOqu reorpagiyHe 3a3HAuYeHHS BCTYIA€ y
KOH(MJTIKT i3 TOProBeIbHOIO MapKo0, sKa BKUBAJIAacs paHille il nmpasa Ha sAKy Oynu HaOyTi 3a-
KOHHHM IIJISIXOM, MOsiBa reorpadivyHoro 3a3HayeHHs] He Ma€ BIUTMBATH Ha 3aKOHHICTH BUKOPH-
CTaHHS Ta peecTpariio Takoi Mapku. [lo-TpeTe, B MEBHUX BUMAAKaX JO3BOJIIETHCS BUKOPHC-
TaHHS reorpadivHOro 3a3HaYEHHs, SIKe BHKOPUCTOBYBaocs B kpaini-ydacauni COT nmepen yk-
nanenHsm Yromu TPITIC, HaBiTh ko Take reorpadiuHe 3a3Ha4eHHs HE CTAJIO POJOBOIO YU
BUJIOBOIO HA3BOIO if MPaBO Ha TOProBeJibHY MapkKy, ska O icHyBaja J0 MOsSBH reorpagidHoro
3a3HaueHHs, He3 aBmwiocs. OHaK 00CAT BOTO BIITyYEHHS € 00MEKeHUM, 00 CTOCY€EThCS JIU-
re reorpagivHuX 3a3HaYeHb [UIS BIH i CIIUPTHUX HAIOIB; CTOCYETHCS JIUIIE IPOMAISTH KpaTtHH
abo oci0, sKi MPOXXMBAIOTh B Takiil kpaiHi, a0o 0pUANYHKX 0ci0, siKi OyJ0 3apeecTpoBaHO y
TaKii KpaiHi, sKi B)Ke€ BAKOPUCTOBYBAJIU Take reorpadidHe 3a3HaueHHs BiJIOBIIHO 10 3aKOHO-
JIaBCTBA KpaiHu, ab0 BUKOPHCTOBYBAJIN HOTO TPOTITOM oCcTaHHIX 10 pokiB mepexn yxkiiaaeHHIM
VYrogu TPIIIC. B 06ox Bumagkax Take BUKOPUCTaHHS Ma€ OyTH TPUBAIUM. A TAKOX MOAAIb-
[Ie BUKOPHCTAHHS reorpadivyHuX 3a3Ha4eHb Ma€e OyTH MOAIOHHM JO MOMEPEIHBOI0 BUKOPHUC-
TaHHs. ToOTO monmanpilie BUKOPUCTAHHS reorpadiyHoro 3a3HadueHHs Mae OyTH CXOXKHUM i3 TO-
MepeHIM 3a CBOEKD CYTTIO Ta 00CATOM.

VYronoro nependadacThCsi BCTAHOBJICHHS MXKHAPOJHOT CHCTEMH peecTpallii reorpadiaamx
3a3Ha4YeHb JJIs BUH, sKi MiUIAraloTh OXOPOHi B yciX kpaiHax-y4yacHuisax COT. Llum nonoxeH-
HSIM TepefdavyacThesl eKCTpa-A0aTkoBa OXOpOoHa reorpadidHux 3a3HaueHb 1715 BUH. Taka cu-
cTeMa IIe He BCTaHOBIeHAa. Ha pOMy NMHTaHHI CJiI 3yHNHHUTHCS NETajbHIIIe, OCKiIbKU
IiJTKOM MOYKJIMBHUM € MOIIUPEHHS Takol peecTpaiii i 11 reorpadiyHuxX 3a3HaYeHb JIs iHIIAX
BUJIiB TOBapiB.

Kpainu-yuacuuni COT 30608's3aui Hagat CrucoK reorpagivHUX 3a3HAuCHb, AKi OXOPO-
HSIOTBCS BIMOBIAHO 10 TXHHOTO BHYTPIIIHBOTO 3aKOHOAABCTBA [0 CereTaplaTy COT.
Kpainn Takox marots noBizoMut Cekpetapiar COT npo perioHanbHi Ta MiXKHapOHi yroau
[IOI0 OXOPOHU reorpadivyHuX 3a3HadeHb, yYacHULIME sskuX BoHU €. Cekpetapiar COT noBu-
HEH TIOBiJIOMUTH iHIII KpaiHW Mpo 3apeecTpoBaHi reorpadivHi 3a3Ha4eHHs. OMpoTecTyBaTH
peecTpatlito reorpadiqHOTo 3a3Ha4eHHSI MOXKHA TIPOTATOM OJHOTO poky. [lincTaBamu Asist 1bO-
rO MOXYTh OyTH 3a3HAYEHHS, sIKi HE € TAKUMHU 3riAHO 3 nojoxeHHsM ct. 22.1 Yrogu TPITIC.
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Cucrema peectpauii, nependaveHa ct. 23.4 Yroau, mae OyTH JOOPOBINBHOIO, @ Y4aCTh Yy
Hill MOXKE MPUMHUHUTHCA 3a OaKaHHAM KpaTHU-y4YacHHML B Oyb-sKkuii MOMEHT. OnpoTecTyBaH-
Hs pillleHb 100 peecTpallii a00 BiAMOBH B peecTpallii MeBHOro reorpadiyHoro 3a3HadeHHs
Tpeba 3poOUTH Ha HalliOHAJILHOMY PiBHI Ha BUMOTY 3aiHTEPECOBaHUX OCi0.

Bararo kpain-yvacHuns COT BBakaroTh 3a JOIJIbHE YPIBHATH MPABOBY OXOPOHY TIeo-
rpadiyHUX 3a3Ha4eHb AJIS BCiX BHJIB TOBApiB LIISXOM IOIMINPEHHS JOAATKOBOI OXOPOHH, SKa
HaJla€ThCs reorpadivHuM 3a3HaueHHAM JUTsl BUH Ta CIIUPTHUX HAIOIB, 8 TAKOX IS iHIIUX TO-
Bapis. Lle cripusiTiMe PO3LIMPEHHIO EKCMOPTY, TOMY 110 BOHA 30iJblIyE MIAHCH JOCTYIy Ha
PUHOK JUIsl TAKMX MPOAYKTIB. be3 101aTkoBOi OXOpOHH O1NIBIIOI0 CTAa€ BiPOTiAHICTH TOTO, IO
reorpa(bqui 3a3Ha4YeHHs 11 iHIIMX TOBApPiB i3 4acOM MEePEeTBOPATHLCSA HA POJIOBI UM BUIOBI Ha-
3BH TOBapiB. TeKcT, SIKMil 3aCTOCOBY€ThCS TS reorpadivHuX 3a3HAYEeHb IS POAYKTiB, iHIINAX
Hi)K BUHA Ta CIUPTHI Hamoi, € JIOCUTh PO3IUIMBYACTHM, III0 BIUIMBAE i HAa OXOPOHY IeO-
rpadiyHMX 3a3Ha4YeHb JUIS iHIIUX MPOAYKTiB. BUPOOHMK, sIKMH Mae MpaBo HA BUKOPUCTAHHS
reorpadiuHOro 3a3Ha4eHHs, Hece TOCUTb OOTSHKIIUBUI Ta JOPOTrHid 000B'I30K JOBEACHHS, 10
crioknBadi Oynu BBEIEHI B OMaHy abo [0 CTaBCs aKT HEJA0OPOCOBICHOT KOHKYPEHIIIT.

B koHTekcTi cmiBBimHOmEeHHs nojioxkeHb Yroau TPITIC Ta ykpaiHChKOro 3aKOHOIABCTBA
1010 OXOPOHM TeorpadiuHuX 3a3HaueHb 3ayBaKMMO, 110 y BITUYM3HIHIA cHcTeMi 0aTKOBOT
(nocuienot) oxopoHu reorpadiuHuX 3a3HAYEHB IS IEBHUX BUJIIB TOBApiB, BUH Ta CIIMPTHUX
HaroiB 30kpeMa, He nepeadadeHo. YKpaiHChbKe 3aKOHOAABCTBO B IIJIOMY BiANOBiAa€ MONOKEH-
Ham Yroau TPITIC y wiii chepi, npore AeTanbHiIKi aHali3 HOTIOMarae BUSIBUTH JesAKi HEY3-
rojukeHocTi. Tak, MOHATTS «reorpadivne 3a3Ha4eHHs», ke HaBeaeHe y CT. 1 3akoHy Ykpainu
«[Ipo oxopoHy mpaB Ha 3a3HAUCHHS MOXOMKEHHs TOBapiB» HE BiIIIOBilae BUKIAIOBI LEOTO
noHATTS y cT. 22(1) Yromu TPIIIC. 3a 3akoHoM Ykpainu reorpadiuHuM 3a3HAYCHHIM MOXKE
OyTu e Ha3Ba reorpadivyHOTO MICIlsI, BXHMBaHA K Ha3Ba ToBapy, a Yromoto TPITIC nepen-
6aueHo, 1110 BOHO MOX€ BKHUBATUCS B Pi3HUX (hOpMax: sIK CIOBECHO TaK i y BUIVISIII CUMBOITY.
Lle Takoxx Moxke OyTH He JMilIe Ha3Ba reorpagidHoro Micus, a i OyAb-siKke MO3HAYEHHS, sIKe
BKa3y€e Ha MeBHY reorpagiyHy MicleBicTb.

Crarta 22(1) Yronu TPITIC nepenbauae, mo pemnyTaiis abo iHIIi XapaKTepUCTHKH TOBa-
py MaroTh OyTH BEJIMKOK MipOIO TIOB's3aHi 3 MiclleM MOXOIKeHHS TOBapy, a HallUM
HaliOHaJBHUM 3aKOHOAABCTBOM MependaueHo, Mo peryTaris abo iHIIi XapaKTepHCTHKH Ma-
I0Th OyTH B OCHOBHOMY 3yMOBJICHI reorpaiyHuM CEpeloBMIIEM MICIs HOro MOXOIKEHHS.
Taki MoyO)KeHHsST HAI[iIEHI Ha BCTAHOBJICHHS 3B'S3Ky MiX reorpa(idyHuM CepefoBHINEM Ta
0COOJIMBOCTSMH TOBAPiB, sIKi HUM 3yMOBJIeHi. SIk ye Oylo BCTAHOBJICHO paHillie, BiHaNlAeH-
HS 3B'S13Ky MiX reorpadigHuM cepeIoBHIIEM MicIlsl MOXOMKESHHS TOBapy Ta HOTO 0coOIUBOC-
TSAMU € CKJIaTHOIO MTPOOJIEMOI0 3 HEOTHAKOBUMHU BHpillleHHsAMU. OHAK, i3 TOPiBHAHHHS MOJIO-
JKeHb 3akoHoAaBcTBa Ykpainu Ta Yroau TPIIIC moxHa BucHyBaru, mio 3a Yrolorw BUMOTH
I{OJI0 TAKOTO 3B'A3Ky € CIa0KIIINMM, HiXK Y 3aKOHOAABCTBI YKpaTHH.

Bianosinno no Yrogu TPITIC reorpadivyne no3HaueHHs MOXKe BUKOPUCTOBYBATHUCS HE JIH-
1Ie y Ha3Bi TOBApY, a, SIK CKa3aHo y cT. 7 3akoHy Ykpainu «[Ipo oxopoHy mpaB Ha 3a3HAUYCHHS
MIOXO/IXKCHHS TOBApiBy, 1€ € 000B'SI3KOBOI0 YMOBOIO ISl HATaHHs reorpadivHuM 3a3HaueHHIM
MPaBOBOI OXOPOHH.

Crarra 22(1) Yromu TPIIIC crocosHO reorpa¢iqHOro 3a3Ha4eHHs MiCTUTh aJBTCPHATHBY,
3a KO SKICTh i penyTaum TOBAPy MaIoTh OyTH 3yMOBIJIEHI reorpa(pqunM cepeoBULIEM
MicIsl oro MoXomKeHHd, i Takui ToBap Mae OyTH MO3HaueHWH reorpadidyHUM KOAOM. AHa-
JIOTiYHa allbTepPHATUBA MICTUTHCS i B IyHKTI «B» CT. 7(4) 3akony Ykpainu «[1po oxopoHy mpaB
Ha MMO3HAYSHHsI TIOXOKEHHS TOBapiBy. HasBHICTH Takoi anbTepHATHBY € BRKJIUBOIO JJIS 3aKO0-
HOJIaBCTBa YKpaiHH, OCKIJIbKH, BiAMOBIAHO 10 nosioxkeHb Yronu TPITIC ToBap Moske OyTH mo-
3Ha4YeHUH reorpadiuHUM THTIOM, HaBiTh AKIIO BiH HE Ma€ HiKMX 0COOJMBHX BIACTHBOCTEH,
SAKOCTI Ta IHIINX XapaKTepUCTHK, a JIi€ JIUIIE HOTO pemyTallisi, 3yMOBII€Ha MiCLIeM MOXOIKEH-
Hsl, i caMe 11e Bi/Ipi3HsIE€ MOT0 BiJl OTHOPITHUX TOBAPIB HA PUHKY.

[ToBizomneHHs reorpagiuHOro 3a3HaueHHs BiANOBiJHO, 32 CT. 27 MpPoeKTy 3akoHy YK-
painu «I1po 0XOpoHY TpaB Ha TOProBeJbHI Mapku, reorpadivHi 3a3HaueHHS Ta KOMepIiitHi
HaliMeHyBaHHs» BianoBigae TmymaueHHst Yronu TPITIC. BoHo noctae HaBiTh JeTaNbHIIINAM Y
nopiBHAHHI 3 notpaktyBaHHaM Yroau TPIIIC. Tak, y m. 2 cT. 27 npoekTy 5K 0coOnuBuil BUIX
reorpadiyHOro 3a3Ha4eHHs yKa3y€eThCsl Ha3Ba MicCIlsl IOXOKEHHsI TOBapy, 10 BiAMOBiAae mo-

94



Bowuypkkut KO.J1. Tpobnemu cniBsBigHOLWEHHSA 3akoHodaBcTBa Ykpainu Ta yroam TPITIC. ..

noxeHHaM crarreit 1 ta 7 (1) 3akony Ykpainu «IIpo oxopoHy nmpaB Ha 3a3HaY€HHs OXOXKEH-
Hs ToBapiBy». [IpoTe Mixk MOJOKEHHSAMH MPOEKTY i YNHHUM 3aKOHOM € pi3HuLA. Tak, SKuio 3a-
KOH BBQ)Ka€ HA3By MiCIs MOXOMKCHHS TOBApYy OKPEMUM O0'€KTOM IpaBa iHTENEKTyaJlbHOI
BJIACHOCTI Ha PiBHI 3 reorpadiyHuM MO3HAYEHHSAM, TO 32 HAa3BaHWUM BHINE MPOCKTOM YyKa-
3yEThCs Ha3Ba MICIs TIOXO/PKEHHSI TOBapy sIK BU reorpadivaoro nmozHaueHHs. Lle Binnosinae
nonoxkeHHsM HoBoro LluBineHoro Kogexcy Ykpaium ta nonoxenssm Yroau TPITIC. Busna-
YEHHsI Ha3BU MicLis TOXO/XKEHHs ToBapy 3a 3aKOHOM YKpaiHU J103BOJIsIE BU3HAHHA ii SIK 0C00-
JIUBOTO BUy reorpagiyHOro 3a3HaueHHs BiAMOBiAHO 70 TOro x 3akoHy Ykpainu «[Ipo oxopo-
Hy [IpaB Ha 3a3HAYCHHS MTOXOIKSHHS TOBAPiBY.

HamionanpHe ykpaiHChKe 3aKOHONABCTBO 3a0e3medye HEeOoOXilHYy MpaBOBYy OXOPOHY T'eo-
rpadiyHUM TIO3HAYEHHSM JUIS BCiX BUAIB ToBapiB. Tak, monoxkeHHro crarti 22(2) Yromu
TPIIC BignoBinarTh MOJOKEHHs CT.CT. 6, 17, 23, 24 Ta 25 3akony Ykpaiau «IIpo oxopoHy
npaB Ha 3a3HaueHHsI OXO/KEHHS ToBapiBy. [1o0yKeHHS 111010 TPaBOBOi OXOPOHU MTPOCTHUX 3a-
3HaYeHb MOXO/DKEHHS TOBapiB mependadeHi 3akoHoMm Ykpainu «[Ipo 3axuct Bia HemoOpo-
COBICTHOT KOHKY PEHIIiT».

BignoginHo mo ct. 6(2) 3akoHy Ykpainu «IIpo oXopoHy TpaB Ha 3HAKW IS TOBapiB i Mo-
CIIyT», BIIMOBJIETBCSA B HaJaHHI OXOPOHM TaKMM 3HaKaM, SIKi BKa3ylOTh Ha BHWJ, KiJIbKiCTb,
SIKICTh, BIACTUBOCTI, MPU3HAYEHHS, LiHHICTh TOBApiB Ta MOCIYT, MICIIe i Yac BUTOTOBJIEHHS Ta
30yTy ToBapiB a00 HaJaHHs MOCIIYT, a TAKOXK 3HAKAM, Ki € OMAaHIUBUMH 200 TaKMMH, 1[0 MOXYTh
BBECTU B OMaHy 11[0/I0 TOBapy, NOCIyrd abo ocobu, sika BUpoOIIse ToBap 4M Hajae nociyry. He
MOXYTh OyTH 3apeecTpOBaHi SIK TOBApHI 3HAKM MO3HAYECHHS, SIKi € TOTO)KHUMH a00 HACTiIBKH
CXOXXHMH, IO TX MOXKHA CIUTYTaTH 3 HailMEeHyBaHHSMH MiCIsl TIOXOIKEHHS TOBapiB, KpiM BH-
MIaJIKiB, KOJIM BOHU BXOAATH JIO 3HAKY SIK €IEMEHTH, IO He OXOPOHSIOTHCS, W TaKi MO3HAYCHHS
PeeECTpPYIOThes Ha iM'st 0Ci0, SKi MalOTh MPABO HABOAWUTH HAMEHYBaHHS MicLsl TIOXOIDKEHHSI.

Cnijp 3ayBakuTH, 110 cTatTs 6 3akoHy Ykpainu «IIpo oxopoHy mpas Ha 3HAKH JUIs TOBAPiB
Ta MOCIY» BUKOPUCTOBYE TEPMiH «HaliMEHYBaHHS Miclis MOXO/PKEHHS TOBapiB», KUK HEe Ma€e
ananoriB y LluBinsHomy Konekci Ykpainu Ta 3akoni Yipainu «IIpo oxopoHy mpaB Ha 3a3Ha-
YeHHs MOXOMKeHHs TOoBapiB». Ha Hamry nyMmKky el TepMiH HEOOXiIHO 3aMiHHUTH TEPMiHOM
«reorpagiyHe 3a3HAYCHHSD).

3akoHoM Ykpainu «[1po oXopoHy TpaB Ha 3a3HaYCHHS IOXOKEHHS TOBapiB» y CT. 7(5) me-
penbayeHa MOXKJIMBICTh HalaHHs ITPaBOBOT OXOPOHM OJHAKOBUM reorpadiyHuM 3a3HadeHHsIM,
sIKi BUKOPUCTOBYIOTBHCSI IJIsl PO3’SICHEHHA Pi3HHMX 3a BJIACTHBOCTAMH OAHOPITHMX TOBApiB.
ChiBicHyBaHHS OIHAKOBHX reorpadiyHux 3a3HaueHb JJisl Pi3HUX 32 BIACTUBOCTSIMH TOBapiB
MOJKJIMBO JIMIIIE B TOMY pas3i, KOJIU CIIOKWBadi MOXKYTh YiTKO BiZIPI3HUTH TakKi TOBapH Bin
inmmx. ToOTo omHakoBi reorpadiuHi Mo3HaYeHHs OOWIBA € IIWPOKOBiIIOMUMH, OCKIBKH B
iHIIOMY BHWMAJAKYy TOJOXCHHS BUIIEHABEACHOT CTATTi OymyTh CyMEepEUUTH TOJIOKSHHIM
cT. 8(1) 3axkony Ykpainu «IIpo oxopoHy npaB Ha 3a3HaueHHs MOXOMXeHHs ToBapiB. [locunena
npaBoBa OXOpOoHa reorpadiuHux 3a3Ha4eHb AJ1 BUH i CIMPTHUX HaMoiB nependavyaeThbes cT. 7
Yroau mpo 3aco0u 1oA0 MOTEePEIKEHHS Ta MPUITUHEHHSI BUKOPHCTAHHS HETIPAaBAUBUX TOPTro-
BEJILHUX MapoK Ta TeorpadivuHix Mo3Ha4YeHb, sika Oyia ykiageHa mMix kpainamu CH/I.

3riJHO 3 i€l CTaTTer0 NepeadadacThesl HalaHHS PABOBUX 3ac00iB 3aXUCTY 3 METOIO 3a-
noOiraHHs BUKOPUCTaHHIO reorpadivyHux 3a3HaueHb, SKi iIeHTU(IKYIOTh TEPUTOPiaJIbHE TI0-
XOJIKeHHS BUH 1 CIIUPTHUX HATMOIB, AJIS TUX HAIoOIB, SIKi B AIICHOCTI HE MOXOIATh 3 YKa3aHOTO
B reorpaiyHOMy MO3HAY€HHi MicCllg, B TOMY YMCIi ¥ y BUMagKax, KOJU Taki reorpadivHi 3a-
3HAUCHHS] BUKOPUCTOBYIOTECS B Mepekiai abo CympoBOMKYIOThCS BKa3iBKOIO Ha CIPaBKHE
MiCIIe TTOXOMKEHHS TOBapy, 400 TAKUMH MOSCHEHHSIMH SIK «BHI, KTHID, KCTHIbY, «IMiTaIlis»
i T. 1. [TonoxkenHst Yronu TPITIC ctocoBHO n0AaTKOBOT OXOPOHM reorpadivHuX 3a3Ha4eHb JIsI
BHH i CIMPTHHUX HAIOIB 3HAXOASTH aHAJIOT y TIOJIOKEHHAX YKPaiHChKOTO 3aKOHOAABCTBA OO0
OXOpOHHM reorpadiyHuUX 3a3HaueHb AJIs BCiX BUIIB ToBapiB. Tak, MOpYyLIEHHSIM ITpaB BIAaCHUKA
CBiZIOLITBA HA MMPABO BUKOPUCTaHHA reorpadiuHoro 3a3HayeHHs BBAXKA€THCsl BUKOPUCTAHHS 3a-
PEECTPOBAHOTO reorpadivHoro BapiaHTy AJIsl TOBAPY, IKUA HE MOXOAUTH i3 3a3HAYEHOTO MICIId,
HaBIiTh AKIIO BKa3YEThCS CIPABKHE MicCIle Micile MOXOMKEeHHs [[LOro ToBapy abo reorpadiuHe
3a3HauCHHS] BUKOPUCTOBYETHCS B MepekiIazi ado CyNmpOBOIKYETHCS CIIOBAMHU «BUI», KCTUIBY,
«iMiTamis» Ta T. m. OTXKe, yKpailHCBKIM 3aKOHOJABCTBOM 3a00POHSETHCSI BUKOPUCTAHHS T€0-
rpadiqHOTO 3a3Ha4YEHHs AJIs BCiX TOBApiB, sIKi HE MOXOMATH i3 BiAMOBIHOT MiCIIEBOCTi, HaBiTh
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AKIIO 1€ He BBOAUThH B OMaHY CIIOXKMBauiB LIOAO CIPaBXHbOTO Miclisd MOXOMXEHHS TaKUX TO-
BapiB. BianosigHo 1o Yrogu TPITIC 3a00poHSE€THCS BUKOPUCTAHHS reorpadivyHuX 3a3HaueHb
JUTsl BUH 1 CIIMPTHUX HAIOIB, sIKi HE MOXO/ATH i3 BiAMOBITHOT MiCIIEBOCTI, HAaBiTh SKIIO 1€ HE
BBOJIWTH B OMaHy CIIOXHBadiB. 3a00pOHa BUKOPUCTAHHS reorpadiyHoro 3a3HauyeHHs I BCiX
iHIIMX TOBapiB, AKi HE MOXOAATH i3 BiAMOBIAHOT MiCIIEBOCTi, MOXKIIMBA JIUIIE Y BUMAKAX, K-
110 Take BUKOPUCTAHHS BBOAWUTH a00 MOXKE BBECTH CIIOKMBAYiB B OMaHy LIO/0 CIPABXHBOTO
MiCIIsl TOXOMXKEHHS TOBapiB.

[TonoxkeHHs1 yKpaTHCHKOTO 3aKOHO/IaBCTBA He BiamoBinaoTh cT. 23(2) Yronu TPITIC, sxoro
3a00pOHSETHCS PEECTPAILLis TOPTOBEIBLHIX MapoK, KOTPi CKIaJaroThes 3 reorpadivHux 3a3Ha-
YeHb 1A BHH i CIIMPTHUX HAIOIB, SKIO BOHU HE MOXOAATH i3 MiCLIEBOCTI, Ha Ky BKa3ye reo-
rpadiuHe 3a3Ha4YeHHs, HABiTh SKINO TaKe BHKOPUCTAHHS TOPTOBEIHHUX MAapOK HE BBOAHTH
CTIO)KMBAYiB B OMaHy IOAO CIIPABXHBOTO MICI[sSI TIOXOKEHHS BHH i CIMPTHUX HaroiB. [lomo-
eHHs crarTi 6(2) 3akoHy Ykpainu «Ilpo OXOPOHY MpaB Ha 3HAKHM A TOBapiB Ta nocyr»
CTaBJISITh HEOOXiTHOIO YMOBOIO BBE/ICHHSI CTIIOJKMBAYiB B OMaHY IJIsl HEMOXKJIUBOCTI peCCTpaLlll
TOBapHUX 3HAKIB, SIKi MiCTATH 200 CKJIaalOThCA 3 reorpadivHOro TTO3HAYEeHHS TOBApiB, SKi HE
MOXOJSATH 13 BiAMOBIAHOT MiCIIEBOCTI.

HamionanbHe ykpaiHChbKe 3aKOHO/IaBCTBO HE BijnoBinae Bumoram ct. 24(5) Yroau TPITIC,
sika 3a0e3revye HeMOPYIIHICTh MPaB BIIACHUKA TOPTOBENBHOT MAapKK aHAJIOTiYHOT ab0 CXO0XKOT
Ha reorpadivHe 3a3HaueHHs, SKIIO MPaBa Ha TaKy MapKy Oyyno HaOyTO 3aKOHHHUM ILJISIXOM 0
BeTymy nonoxeHb Yrogu TPITIC y gito y BignoBigHiil kpaiHi, abo 10 peecTpaLii Takoro reo-
rpagiyHOTO MO3HAYCHHS B KpaiHi moxomkeHHs. BinnosinHo no 3akony Ykpainu «IIpo oxopo-
Hy MpaB Ha 3a3HA4YEHHs MOXO/DKEHHS TOBapiB» peecTpalis reorpagiyHoro CHUMBOIY, aHa-
JIOTiYHOTO 200 CXO0XKOTO Ha TOBAPHUIA 3HAK, MA€ CBOIM HACIIIIKOM aHYJIOBAaHHS peecTpaii Ta-
KOTO 3HaKa, SKII0 HOTro BIACHWK HE Ma€ IpaBa HAa BUKOPUCTAHHS aHAJOTiYHOTO ab0 CXOKOTO
reorpagiuHoro 3a3HaueHHs. B 11boMy acnekTi ykpaiHChbKe 3aKOHOAABCTBO MOTpedye 3MiHM.

[Tonoxenns ct. 24(6) Yronu TPITIC ctocytotbes kpain-yuacHuupb COT, uni 3a3HaueHHs
CTaJIM BUAOBUMH Ha3BaMHU TOBapiB B iHIMX KpaiHax-y4acHuIsix COT. 3rigHo 3 1ieto crarteto
KpaiHa-y4acHHUIS He 3000B's3aHa HaJaBaTH MPaBOBY OXOPOHY reorpagiuHiM 3a3HAYEHHSM,
SIKi TIOXO/IATH 3 1HIIIOT KpaTHH, SKIO Ha 11 TepUTOPil BOHM BU3HAHI BUJOBUMH Ha3BaMH TOBapiB,
He3aJIe)KHO BiJl HaJTaHHS MTPABOBOT OXOPOHH TaKMM 3a3HaYeHHSAM KPaiHOIO TXHBOTO MOXOKEH-
Hi. B ykpaiHCbKOMY 3aKOHOJABCTBi Il NPHHLUN HEHAAaHHS IPaBOBOI OXOPOHM TIeo-
rpadiuHUM 3a3HAUYEHHSIM, SIKi IEPETBOPWIINCS HA BUIOBI Ha3BU TOBApPIB, 3aKPITUICHO B ITyHKTI
B cT. 8(1) 3akoHy Ykpainu «IIpo oXopoHy mpaB Ha 3a3HaYCHHS MMOXOKECHHS TOBapPiB».

ITizcymoByr0uM BHKJIa/IeHE BUILE, KOPOTKHH aHaNi3 yKpaiHCHKOTO 3aKOHOABCTBA B KOH-
TekcTi Horo cniBBigHomeHHs 3 Yrogoto TPITIC cnix migkpecnuTu, 1110 BOHO HE MiCTUTB TIOJIO-
JKeHHs1, aHasoriyHoro BuMoram cT. 24(8) Yroau TPITIC, BiamoBiaHo 10 sIKOT BUKOPHCTaHHS
0c00010 cBOro iMeHi abo iMeHi CBOro MocepeHUKa B TOPTiBli Mae OyTH 3a00pOHEHO, SKIIO0
BOHO BBOJWTH CIIO)KMBA4iB B OMaHy LIOO CHPaBKHBOTO MICIIsS OXOMKEHHs ToBapy. Tomy yk-
paTHChbKe 3aKOHOJIABCTBO Ma€ OyTH JOTTIOBHEHE TaKUM TPUHIIMIIOM BUPIIIEHHsI KOHQIIKTY MiX
KOMEepLiHUM HaliMEHyBaHHAM Ta reorpaidyHuM 3a3Ha4ECHHSIM.

Takoxx y 3aKk0OHOIAaBCTBI YKpaiHu reorpagivHe 3a3HAYCHHS € BY)KYHM ITOPIiBHSIHO 3 YTOIO00
TPITC. Ha Hanry mymKy, He0OXiIHO BU3HATH: 10 reorpadivHe 3a3HaYSHHS MOXKE BUKOPUCTO-
BYBaTHCS HE JIUILE K Ha3Ba MEBHOTO TOBapy; IO reorpadiuHuM 3a3HaueHHIM MOXe OyTH He
JIMIIe Ha3Ba MEBHOI TEPUTODIi, a OyIb-sKe MO3HAYCHHS, KOTPE BKa3y€ Ha EBHY MiCLIEBICTh; IO
reorpadivyHe Mo3HaUeHHs MoXke HaOyBaTH sk cJIOBeCHOI (OpMH, Tak i BUpaxKaTHCh y Gopmi
cuMBOJy. Byno 6 mouieHUM MOCIaOUTH BUMOTY HIONO 3B'SI3KY MiX SIKICTIO, pemyTalli€lo Ta
IHIIUMH XapaKTEePUCTUKAMH TOBApy MiCIeM HOTO MOXOKEHHS.

Crin Harazmary, oo yKpaiHChKe 3aKOHOJABCTBO HE Ma€ MOJIOKEHb M0N0 MPOIEAypU BCTa-
HOBJICHHS, BU3HAHHA reorpadidHoro rno3a3HauyeHHs 3arajibHOBIIOMUM, a TaKOX CTYIEeHs 3a-
rajJbHOBiOMOCTI reorpadiunoro 3a3HaueHHs. [lonoxenus ct. 22(4) Yrogu TPITIC nepen6a-
YaroTh MOHATTS 3arajbHOBiOMOCTI ab0 MMPOKOT BiZIOMOCTI reorpadivynoro 3a3HaueHHs. Bee
e HeoOXiJHO mepeadaunTH i B HalliOHAILHOMY 3aKOHOZABCTBI.

Hemae Takox MojI0XKeHb CTOCOBHO CIELiaibHOT OXOPOHU reorpadivyHuX 3a3Ha4eHb IS
OKpeMHUX BUJiB TOBapiB. Yci BOHU OXOPOHSIOTHCS Ha OfHAKOBil ocHOBi. ToMy Halue 3aKOHO-
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JIABCTBO HE MiCTHUTb MOJOXKEHB 100 CHeliabHOI 0XOpPOHH reorpadiyHuX 3a3Ha4eHb AJIs BUH
Ta CIUPTHUX HAMOIB, siKi O BixnoBiganu nojoxenusm ct. 23 Yronu TPITIC. Tpote, oxopona
reorpagiyHUX 3a3HaYeHb BiAMOBIIHO 10 YKpPAiHCHKOrO 3aKOHOJABCTBA BiAMOBiAa€ BHIIUM
CTaHIapTaM, HiXk MiHiMalbHI cTaHAapTH, BcTaHoBJeHi Yromoro TPIIIC, ToMy MoxkHA cTBep-
JKyBaTH, 110 YKpaiHChbKe 3aKOHOIABCTBO YacTKOBO BifmoBigae BumMoram ct. 23 Yronu TPITIC 3
€IMHOIO Pi3HUIICIO, 10 TaKi CTAaHAAPTH OXOPOHH HAJAIOTHCS reorpadivHuM 3a3HauSHHIM TS
BCiX BHJIiB TOBapiB, a He JIUILE AJIS BUH i CIUPTHUX HamoiB. [|Jis mpuBeAeHHS Y BilNOBiHICTb
3 Bumoramu Yroau TPITIC cepiio3Hoi 3MiHM BUMAraroTh JIMIIE MOJIOKEHHS YKPATHCHKOTO 3a-
KOHOJIABCTBA y cepi BUPilIEHHs] KOH(IIKTIB MiXK aHATOT iYHUMH a00 CXOXKMMHU reorpadivyHu-
MU 3a3HAYCHHSMH i TOPTOBEILHUMU MapKaMHu.

Ha nporajiivau, HeTOYHOCTI i HEY3rOIKEHOCTI JIeSIKUX TIOJIOKEHb B YKPaTHCHhKOMY 3aKOHO-
JABCTBi CTOCOBHO reorpa)iyHux Mo3HadyeHb CJIi/l 3BePHYTH yBary He TiJIbKH HAyKOBISIM-TIpa-
BO3HABILSIM, a TAKOX 1 IMPOKOMY KOJTy MPAKTHUKIB, sIKi MPaLioloTh y AaHiit cdepi, i BpaxyBaTu
X y mpolLeci T0onpaIfoBaHHs MPOeKTy 3akoHy Ykpainu «IIpo oxopoHy npaB Ha TOProBeJibHi
MapkH, reorpagivHi 3a3Ha4eHHs Ta KOMEPLilHI HalMeHyBaHHS».

I Agreement on trade Related Aspects of Intellectual Property Rights. WTO. — 1994.

2 TlpomucnoBa BIacHICTH B YKpaiHi: MpoOaeMyu IpaBoBOi OXOpoHH. 36ipHuK Hayk. mpaub / 3a pep.
10.C. lemmryuenka, F0.JI. Bommuekoro. — K.: TH-T nepxxasu i npasa iMm.B.M.Kopeuskoro HAH Vkpainu,
2004. — C. 548.

3 AxryanbHi Ipo6aeMy UUBiILHOIO IIpaBa i [MBiILHOrO npouecy B Ykpaini / 3a pen. S.M.1llepuenko. —
K., 2005. — C. 456.

4 TlpaBoBa OXOpOHA KOMEPLIHHMX I03HAYEHb B YKpaiHi: npo6ieMu Teopil i mpakTuku: 36. HAyK. mpaib /
3a 3ar. pex. 10.C.1emmyyenka, 10.Jl.bommuskoro. — K.: In-T nepxasu i npasa im.B.M.Kopeuskoro HAH
VYkpainu, 2006. — 638 c.

5 TIpoGneMbl rapMOHM3ALMK 3aKOHONATENLCTBA YKpauHbl M cTpa Espornsl / Tlox o6m. pen. E.B.Ky6xo,
B.B.1lBetkoBa. — K., 2003. — 538 c.

Ompumano 5.09.2006
Pesrome

B craree paccmarpuBaroTCss BONMPOCH! MPEOCTABICHUS OXPaHbI reorpauueckiM o0O3HAYEHUAM IS
BUH ¥ CIIUPTHBIX HAIIUTKOB B COOTBETCTBUH C 3aKOoHOoAaTenscTBoM EBpomneiickoro Coro3a. JleTanbHo aHaIU3u-
pyeTcs BOIPOC O COOTBETCTBUH MOJIOKEHUI 3akoHoaTenbcTBa EBponeiickoro Coro3a nonoxenusm Cornaiie-
nust TPUIIC B cdepe oxpansl reorpadudeckux 0003HaueHUH AT THX BHIOB TOBApOB. JlaH CpaBHUTENBHBIH
aHaJM3 noyokeHuit 3akoHonarenbctB EBporneiickoro Coro3a n YkpauHsl B JaHHOM cdhepe.

JLII. TAPAIIIEHKO

Jwomuna Ilempiena I'apawenko, xanouoam
IOPUOUYHUX HaYK, Ooyenm Axademii npayi ma
coyianvrux gionocurn @I Yxpainu

OXOPOHA ITPAIII ITPAITIBHUKIB
3A 3AKOHOJIABCTBOM €BPOIIEMICBKOI'O COIO3Y

[Micns 3£[O6yTT5[ VYkpaiHoro He3aJIeKHOCTI Iepes AepiaBoo MmocTajia mpobdiema hopmy-
BAHHS BJIACHOI HOPMATHBHO-TPaBOBOI 0asy. Pedopma 3akoHONaBCTBA HEMOKIINBA 63 BU3HA-
YeHHsI TIEBHUX OPI€HTHPIB i JOCBINY iHIIMX fepxKas i mpaBoBuX cucteM. TakuM opieHTHpOM
Uit YKpaiHu € mpaBoBa cucteMa €pporneiicbkoro Coro3y SK OfHA 3 TaKHUX, 10 JUHAMIYHO pO3-
BUBA€ThCA 1 € Hail0inbll mporpecHBHUMHU i comianbHO opieHToBaHMMHU!. Tomy HalBax-

© JLII. TI'apamenko, 2006
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JUBIIIMM €JIEMEHTOM TPaBoBOi pehopMHu, IO TPUBAE B YKpaiHi, € npouec HabamwkeHHs (aaarn-
Tallii) HalliOHAJIBHOTO 3aKOHOJIaBCTBA JI0 3aKOHO/IaBCTBA €Bpornelickkoro Coro3y.

B topuanuniii niTeparypi myOmiKyrOThCsl pi3Hi AYMKH 111010 CAMUX TEPMiHIB «aanTtarlis
Ta «rapMOHi3alis» 3akoHoAaBcTBa. 30kpema, Cranicnas llleBuyk BBakae, IO TEPMiH «rap-
MOHI3allis» TOPEYHO BXKUBATH JUIs JepxkaB — wieHiB €C, ki TAKUM YHHOM BUPIBHIOIOTH CBOIO
MPaBOBY CUCTEMY. «AJamnTallis» — TepMiH, [0 TOYHIlIe BiAMOBixae 3MiCTOBI MpoleciB, sKi
BinOyBaroThCs B YKpaiHi, TOOTO HAOMIKEHHS MPaBOBOi CUCTeMH YKpaiHH 10 MPAaBOBOT CUCTe-
mu €C. 0. lllemmryueHko 3a3Hauae, 1110, Ha BiIMiHY Bij] rapMOHi3allii, aganTaiis — 11e mporec
NPUBEICHHS HAI[lOHAIBHOTO 3aKOHONABCTBA y BIiIMOBINHICTH i3 BUMOTaMH 3aKOHONABCTBA
€sporneticekoro Coroszy?2.

3rigHo i3 3akoHoM Ykpainu «IIpo 3aranbHozep)kaBHY NporpaMy aaanTallil 3aKOHOJaBCT-
Ba YKpaiHH 0 3aKoHOozmaBcTBa €Bporneiicskoro Corosy» Bin 18 Gepesns 2004 p.3 «amanraris
3aKOHOZABCTBAa» — II€ MpOlLleC MPHUBEACHHS HOPMATUBHO-NPABOBHX aKTiB YKpaiHU Yy
BiJIMOBIHICTH 10 acquis communautaire (mpaBoBoi cuctemu €Bpornetickkoro Coro3y).

[oHATTS «rapMoHi3alis 3aKOHONABCTBAY BKa3zaHWU 3aKOH HE BH3HAUYAE, Ta, MPOaHAIi3y-
BaBIIH IOPUIUYHY JIiTEpaTypy 3 HbOTO MIATAHHS, MOXKHA iTH BUCHOBKY, L0 II€ TIPOLEC KOpe-
T'YBaHHsI 3aKOHO/IABCTBA JiepKaB — WwieHiB €Bporeiicbkoro Coro3y Ha MiICTaBi MPaBOBHUX aKTiB
€C, 30KpeMa AUPEKTHB, Ki MalOTh 000B’S3KOBY CHITY Uisi AepkaB-wieHiB €C i BUMararoTh
Bifl AepKaB-WICHIB MPUBECTH IXHE BHYTPIIIHE 3aKOHOJABCTBO Y BilMOBIIHICTh A0 MOJIOXKEHb
JUPEKTUBH.

Y nanomy 3aKkoHi BKa3aHi OCHOBHI €Tamnu ajanTarlii, 30KpeMa nepuiuii eTan po3paxoBaHui
Ha 2004—2007 pp. OCHOBHOIO MpPiOPUTETHOIO cheporo aganTallii HallioOHAIBHOTO TPYAOBOTO
nmpaBa Ha ILOMY €Tali € OXOpOoHa mparlli. Yroja Mmpo MapTHEPCTBO i CHiBPOOITHUIITBO MiX
€BpONEHCHEKUMH CIIBTOBAPUCTBAMH Ta IXHIMHU Aep’KaBaMU-wiIeHaMu i YkpaiHoro, sika Oyna
nignucana 16 yepsHs 1994 p.4 HaBoaUTH mepenik 6a30BUX MUTaHb 3 OXOPOHU IMpalli, sIKi Mo-
KJIa/IeHi B OCHOBY CMiBpoOiTHULTBA MK YKpaiHoto Ta €C. TakiMu NUTaHHSAMU €: po3po0Ka i
3aCTOCYBaHHS MPEBEHTUBHUX 3aXO/liB, CIIPSIMOBAHUX HA 00POTHOY 3 mMpodeciiHuMU Ta iHIIHU-
MU 32XBOPIOBAHHIMH, TIOB’SI3aHUMHE 3 pOOOTOI0; 3aro0iraHHs pU3UKy BEIUKUX aBapiil i pery-
JIFOBAHHSI BAKOPUCTAHHS TOKCUYHUX XiMiYHUX PEYOBWH; AOCIIIKEHHS B Taly3i pO3BUTKY Oa-
3M 3HaHb CTOCOBHO YMOB Mpalli Ta 340poB’s i Oe3MeKn mpariBHUKIB.

Ilepm Hix mepeiTu 1o neperisay HOPM TPYAOBOro 3akoHoAaBcTBa €C, HeoOXiIHO 3ayBa-
JKUTH, 1O B IOPUIMYHINA Hayli Maibke BiICYyTHi KOMIUIEKCHI JOCHiIKEHHS 3 MUTaHb OXOPOHU
npaitli i TpydoBOro 3aKoHO/aBCcTBa B mislomy. OHak Taki BueHi, sik H.b. bonorina, H.M. Xy-
topsH, I'.1. Yanumesa, 1.51. Kucenvos, E.b. ®penkens Ta iHIIi TPUAINSIOTH yBary OKpeMHuXx 3a-
raJbHOTEOPETUYHUX Ta MPAaKTHYHHUX NMUTAHb, OB’ A3aHUX i3 MPABOBUMH IMpobieMaMu ajiar-
Talii TpynoBoOro npasa YkpaiHnu Jo 3akoHonaBcTBa €C. Ajie He Bei 1li MUTaHHS ONpalboBaHi i
BUCBITJIEH] BiJOMUMH BYCHUMHU-TIPABO3HABLISMHU.

Tomy mertoro naHoi myOjikanii € gociigkeHHss HopM €Bpomneiicbkoro Coro3y 3 MUTaHb
OXOPOHM TIpalli Ta BU3HAYCHHS TUX MPABOBHX MPOOJEeM, sIKi MOTPeOYIOTh CBOTO BUPILICHHS B
VYkpaini ans 11 BxomkenHs B €C.

Tomy nmepeycim Tpeba BU3HAUUTH OCHOBHI pUCH TPYJIOBOTO 3akoHOnaBcTBa €C Ta okpec-
JUTH OCHOBHI MUTAHHS, AKi CITiJ| BAPILIUTHU JJI1 MAKCUMAJILHOTO HAONMKEHHS 3aKOHO/IaBCTBA
VYKpaiHu 10 LUX KPUTEPIiB.

Tpynosi HopMu €C cTBOpIOBajKCA MOCTYNOBO B MPOLIECi PO3BUTKY 3aXiIHOEBPOMNEHCHKOT
inTerpauii. OCHOBOIO TIPABOBOI0 PETyNIOBaHHS TPYIOBHUX BiIHOCHH Cllifi HA3BaTH HOPMHU TaK
3BaHOTO IIEPBUHHOTO TIpaBay. (Ikeperna mpaBa CIiBTOBAPUCTB NPUAHATO MOIIISATH Ha IBi OC-
HOBHI I'PYIH: OJIHA 3 HUX JlicTajia Ha3By «TIEpPBUHHE MPaBOY, a iHIIa — BTOPUHHE MpaBoy.) Lle
TIOHATTS OXOIUTIOE TPU YCTAHOBYi IOKYMEHTH, 1[0 € OCHOBOIO criiBTOBapucTBa: [lapusbkuii go-
rosip ipo €OBC 1951 p. #i nBa Pumceki gorosopu 1957 p. (mpo €EC i €Bparom). Pazom i3
UM JI0 IEPBUHHOTO MpaBa YBIMILIN BCi HACTYIHI JOTOBOPH, SIKi BHOCHJIM BiAMOBIAHI 3MiHH i
JOTOBHEHHA. 30KpeMa aKTOM MepBUHHOro mpaBa € MaacTpuxTcekuid norosip 1992 p.,
AmMcTepaaMcbkuii qoroBip 1997 p., Hinuekuii gorosip 2002 p. Ta iHmmis.

Y Pumcbkomy goroBopi 1957 p. mpo cTBopeHHsI €Bponeiicbkoro eKOHOMIYHOTO CITiBTOBA-
puctea (EEC) Oyno BU3HaueHO paMku mpaBoTBopyoi AisuibHOCTI €EEC y chepi npaui i Tpyno-
BUX BiJIHOCHH, YCTAHOBJICHO HOPMHU Tpalli, 10 CTalu (yHAaMEHTOM €BPOIEHCHKOTO TPYA0BO-
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MapaweHko J1.I'l. OxopoHa npaui NpauiBHMKIB 3a 3aKoHo4aBCcTBOM EBponericbkoro Cotosy

ro npasa. Lli HOpMHu cToCcyBanucs TpynoBoi Mirpauii # cTaHOBHUINA MpaLiBHUKiB-MirpaHTiB
(ct.cT. 7, 48-51), piBHOT omyiaTu mpatli 4onoBikiB i kiHOK (cT. 119), TexHiku Oe3neku Ta BUPOO-
Hu4oi caHiTapii (ct. 118), oriadyBaHUX Biamyctok (ct. 120).

Y Pumcpkomy I[OFOBOpl TaKoX 0yi10 3a(1)1KCOBaH0 3rO/ly JIepKaB — uyneniB €EC BxuBaTu
3axO0[iB IIONO TONIIMIIEHHS YMOB JKHUTTA Ta Mparli pr,I[lBHI/IKlB rapM0H13yBaTH BigMOBiAHI
HallioHasbHi 3akoHoAaBcTBa (cT.117). KpiMm TOro, BUIiNIEHO BaXKITUBI COLialibHI MATAHHS, Ce-
pen SKux — 3aiHATICTh, TPYOBE MPABO Ta YMOBH Ipalli, 3ano0iraHHs HeUIACHUM BUIAAKaM i
npodeciiiHiM 3aXBOPIOBAHHSM, BUPOOHHMYA CaHITapis, MPaBO Ha acolliallito i KOJIEKTHUBHI Ie-
peroBopw (cT. 118).

Crnenn(pikoro HOPM «TIEPBHHHOTO TpaBay» € iXHs 000B’SI3KOBICTH I TPOMAISH, YHi Jep-
xaBu BxonsATh B €C. Taki HopMu Oe3nmocepeIHLO PETYNIOITh TPYAOBI BiTHOCHHM B KpaiHax
€C i He moTpeOyIOTh [T CBOET peaizallil MpuiHATTS BiNOBiIHMX HalliOHAILHUX akTiB. Hop-
MU «MIEPBUHHOTO MpaBa» €C HafileH] BUILIOK IOPUINYHOK CHIIOK BiIHOCHO HAI[iOHATBHOTO
npaBa LUX KpaiH.

Heo0OxinHo 3BepHyTH yBary Ha Ti HOPMAaTHBHO-TIPABOBI aKTH, SIKi 3aKJIa/JIeHi B OCHOBY
«BTOpHUHHOTO TpaBay €C: pernaMeHTH, TUPEKTHBH U pekoMeHIauii. Permamentn — me aktu
MpsIMOT i1, 000B’SI3KOBI JUIs BCIiX TpOMaJisiH, FOPUIMYHUX OCi0 Ta opraHizaniii kpain €C. Per-
namentn €C, gk i «nepBuHHI HopMm» €C, HafiJeHi NMPIOPUTETOM IMOPIBHSIHO 3 aKTaMHU
Hal[1OHAJILHOIO 3aKOHO/IaBCTBA.

JupekTuBu peanizyroTbes, sIK MPaBUIIO, Yepe3 aKTH HALlIOHATBHOTO TPYA0BOTO 3aKOHOAAB-
ctBa. KoxHa aepxaa €C Mae CTBOPUTH BiJNOBIAHI aKTH, 3A€OUTBIIIONO — 3aKOHH, METa STKUX
— YTiJICHHS B JKUTTS BiMOBIIHUX TUPEKTHUB.

Pexomennariii ciig cxapakrepusyBary SK MPOMNO3Hllii, moda)kaHHs, MOpaan KepiBHUX Op-
raniB €C, cipsimoBaHi Ha po3misin Aepxkas €C, TOOTO He € 000B’ I3KOBUMHU.

3aranom y HopMmaruBHUX akTax €C (mepeBaxHO B IUPEKTUBAX) MiCTUThCS 3Ha4HA
KiJIBKICTh TPYJOBUX HOPM. IcTOTHA OiNbIIICTh TX CTOCYEThCA IHAMBIAYaNbHOTO TPYAOBOTO Mpa-
Ba, 0COOJIMBO TaKMX MHUTaHb: TPYAOBOI Mirpailii, piBHOCTI B OTUIATI Mpalli Y0JIOBIKiB i )KIHOK,
TEXHIKM Oe3MeKn Ta BUPOOHWYOI caHiTapii, 3a0e3neueHHs 3aitHATOCTi (TpynoBux JIOTOBOPIB).

VY gneni Beix aupextus €C, TMPUAHSATHX 3 METOKO PETyJTFOBAHHS TPYAOBUX BiJHOCHH, He-
00XiJTHO 0COOJIMBO BUOKPEMUTH Ti, 11O 3a1<p1nm0}0T1) TOPAZOK YKIIAJCHHS TPYIOBOrO 10r0BO-
PY, 30KpeMa CTPOKOBOTO, 3a6esnequHﬂ npaB MpaLiBHUKIB y pa3i 3MiHU poOOTOAaBLs 4K OaH-
KPYTCTBA MiAMPUEMCTBA, PETYJIIOBaHHSA KOJEKTUBHUX 3BIIbHEHB 1 3aXHMCTY MEPCOHANBHUX Ja-
HUX TIpalliBHUKA, PIBHOCTI YOJIOBIKIB 1 *iHOK y cdepi mpalli; OXOpOHH Mpalli XiHOK, HEIo-
BHOJTITHIX, po00Y0ro yacy ¥ 4acy BiJMOYMHKY, O€3MeKH Ta Tiri€eHu mpaili, TpyIoBoi Mirpariil
i T iH.

barato akTiB €BpomneHchKOro o3y MiCTATh HOPMH IIIOI0 OXOPOHHM Tpalli, ii 6e3meku Ta
ririenu. Becs MacuB 3aKkoHOaBCTBA €BPOCOIO3Y Y Wil Chepi MOXKHA YMOBHO PO3AUTUTH Ha JIBi
rpynu: 1) dAupextuBu €C, 10 CTOCYIOTbCA 3aXUCTY NMpaliBHUKIB — Ha OCHOBI CT. 118 A (HoBa
c1. 137) Jorosopy npo 3acHyBanHs €C; 2) qupextuu €C, 111010 BUITyCKY TOBapiB Ha PUHOK
(y ToMy 4uucIi oONagHAHHS, yCTAaTKyBaHHS, MAIINHH, 3aCO0M KOJIEKTHBHOTO Ta iHIUBiITyaib-
HOTO 3aXHCTY, SKi BAKOPUCTOBYIOTh MpalliBHUKK HA poO0YOMY Micili — Ha ocHOBI cT. 100 (HoBa
cT. 94) loroBopy mnpo 3acHyBaHHs1 €C.

31e6iNbII0ro BOHU CIIPIMOBaHi Ha 3a0e3MeueHHs epeyMOB AJIsl BUTbHOTO MepeMillleHHS
ToBapiB y Mexax €C; pelita — Ha CIOPUAHHS BiJIbHOMY IMEPEeMilIeHHI0O poOOY0i CHJIM B Me-
xax €C.

JIMpeKTHBY, YMOBHO BiTHECEHi IO MepIIoi YaCTHHU, MAIOTh XapaKTep TeXHIYHUX BHMOT
JI0 TIPOMUCIIOBOT MPOMYKIIiT Ta MOPSIIKY 11 cepTUdikalii; a Ti, o BimHeceHi 10 APYyroi 4acTu-
HU, MICTSATh BHMOTH JO poOOTONABIIB OO0 3a0e3MeueHHss OXOPOHHW Mpaili Ha poOounx
MICIISIX, BUMOTH IIO/I0 COLaJbHOTO 3aXMCTY MpalliBHUKIB, 30KpeMa KiHOK, MiJJTiTKiB, 0ci0 i3
¢Gi3MYHIMU BaJjaMH.

AHaizyloun BUMOTH, BHKJIaJleHi B AupektuBax €C, ciig 3poOUTH BUCHOBOK, IO BOHH
BiJPi3HSIOTHCS BiJ THX, IO € YAHHUMH B YKpaiHi, HOPMAaTHBHO-TIPABOBUX aKTaX K TEXHIYHO-
To, TaK i ColliaJbHOTO XapakTepy. ToMy mepiodyeproBe 3HaUeHHs Mae aganTailis 10 Bumor €C
HacaMmIepe] aKkTiB HaI[iOHAJIFHOTO 3aKOHOABCTBA, SKi PETyNIOIOTh BiTHOCHHHU MiX pobOoTo-
JIaBIeM i MpaliBHUKaMH, 3a0e3Medyoun iM HaJleXHHUH piBeHb colliaibHoTO 3axucTy. Lli anan-
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TOBaHi aKTH 3aKOHOJABCTBA MalOTh CTATH OCHOBOIO JISi PO3POOJICHHS! CUCTEMH aIalTOBAaHUX
JO BUMOT BiAmoBigHUX aupekTB €C HOPMATHBHO-NPABOBUX AaKTiB, SIKi BU3HAYaTUMYTh
BiJITOBIIHMIA 10 €BPOIEHCHKUX BIMOT PiBEHb OXOPOHH Ipalli B pa3i BHKOHAHHS KOHKPETHUX
TEXHOJIOTIYHHX TPOIIECiB i BUIB POOIT.

OHOYaCHO CJTiJi PO3POOHMTH KOMIUIEKC HOPMATUBHHUX aKTiB TEXHIYHOTO XapakTepy, rap-
MOH{30BaHUX 3 BUMOTaMH €BPONEHCHKIX JOKYMEHTIB (IpaBmiI OydiBHUITBA Ta OE3MEYHOT eK-
CIUTyaralii, CTaHJapTiB Oe3MeKy Mpaili TOIIO), a TAKOXK aKTiB, IO PEryJIOTh cepTUudikalito
nponyKuii. Anantauis HOpMaTUBHUX akTiB 10 BUMor €C Mae CTBOPUTH MEPEIyMOBH sl BU-
X0y YKpaTHChKUX TOBapiB HA 3arajbHOEBPOTIEHCHKUI PUHOK, 1X BiIBHOTO 00iry B Mexax €C.

JlepaBHa crcTeMa caHeiTHADIA Y YKpaiHu, Ka ClUpaeThes Ha HopMaTtuBHy 06a3y CH/I,
Ha [Iel Yac MoXKe BUCTYTATH €MHUAM JIiHOBUM 3aXHUCTOM MPALliBHUKIB BiJ MIii IIKiAJIWBUX 1 He-
Oe3nevyHNX YMHHHUKIB BUpOOHMUOTO cepenoBuima. B mporeci interpauii Ykpainu no €C 3a
(opMyBaHHSI PUHKOBHX BiIHOCHH, CUCTEMH MEIUYHOTO CTPaxyBaHHA, MpU cepTU(ikallii Tex-
HOJIOT{YHMX MpoLeciB i oOnagHaHHA 3pocTae HEOOXiIHICTh KOPUCTYBaHHA IOKyMEHTaMH,
npuitHaTix y aepxkasax €C. [Ipu mboMy BHHHKAIOTH JEsiKi po30iKHOCTI B OIIHLI (akTopiB
BUPOOHIYOTO CepPeOBHUINA, IXHHOTO BIUIMBY Ha CTaH 3I0POB’S MPaLiBHUKIB, po30iKHOCTI B
XapakTepi BUMOT JI0 3ac00iB iHIUBIAyaIbHOTO 3aXUCTY TOLIO.

Heo6ximHO KOPOTKO cXapakTepu3yBaTH JesKi HOpMaTuBHO-TIpaBoBi akTi €C 1momo 0xopo-
HU mpalli, 0e3MeyHnX Ta HEelKiIMBUX 11 YMOB .

OcobnuBe miciie cepen qokymeHTiB €C HanexuTsh Xaprtii €Bponeiicbkoro Coro3y npo oc-
HoBHI npasa (7 rpynHs 2000 p., Hinga). Crarts 31 Xaptii MicTUTh LIMI KOMILIEKC TPYAOBUX
nipas. [Taparpad 1 ct. 31 3akpimiroe npaBo MpaliBHUKIB HA TiIHi YMOBH Ipalli, 110 BiAMOBiaa-
F0Th BUMOTaM Oe3IeKH Ta OXOPOHU 310poB’si. Bupaz «yMoBH mpalli», o BXKUBAEThCSA B XapTil,
HeoOXigHO po3yMiTu B KoHTeKcTi cT. 140 JloroBopy mpo ctBopeHHs €C, sika BU3HAYaE «yMOBU
npaui» K NpiopUTeTHY raigy3b coliaibHoi nonituku CriBroBapuctsa. L{poMy npaBy npuaisie-
HO yBary B CT.CT. 3 i 26 €BpomnelicbKoi couianbHoi Xaptii i n. 19 Xaprii CniBroBapucTBa npo
OCHOBHI coliasibHi paBa MpauiBHUKIB. Y 3akoHonaBcTBi CriBTOBaprcTBa MPaBO HA Taki yMo-
BU TIpalli, 0 BiAMOBiJAIOTh yMOBaM O€3MeKH, OXOPOHHW 3I0pOB’s ¥ mMmoBary A0 TiJHOCTI
npaliBHuKa, 3a0e3neuyetbes Jupekrusoro 89/391/€EC Bin 12 uepsus 1989 p., mo cnpsimoBa-
Ha Ha MiJABUIICHHS 0€3MeKH Ta MOJIMIISHHS OXOPOHU 3/10pOB’s MPAaLliBHUKIB HA BUPOOHUIITBI.

B pamxkax ct. 16(1) wiei Aupexktusu Oyno MpUHHATO HU3KY iHAMBiTyanbHUX TUPEKTUB, SKi
3aKpIMJIFOITh HOPMH TEXHIKM Oe3MeKH Ta BUPOOHMUYOI caHiTapil Ha pobounx Micusx, NpaBu-
Jla 00 BUPOOHUYOTO 00NaIHAHHS Ta TOPSAAKY BUKOPUCTAHHS 3ac00iB iHAMBITyalbHOTO 3a-
XHCTy. [HIT TUpekTuBU nependadaroT HOPMH CTOCOBHO POOOTH 3 TMPHCTPOSIMU Bi3yallbHOTO
BiJ0OpaXKeHHs, 00pOOKH BaXKKMX BaHTaXiB, OB’ A3aHOT 3 PU3UKOM YIIKOKEHHS XpeOTa, THM-
4acoBUX 200 MepecyBHUX POOOYMX TUIOMIAJ0K TOUIO.

HaitakryanbHime myist YkpaiHu 3aKOHOJABCTBO €BPOCOIO3Y MPO OXOPOHY Mpalli Moxe Oy-
TH 3rpyTIOBaHe 3a MpeAMETOM PEryJtOBaHHS:

a) 3arajbHi TMPUHIUNK NPOQINIaKTUKH Ta OCHOBU oxopoHW mpaui ([dupexkrtuBa Pamu
89/391/€EC);

0) BUMOTH OXOPOHHU mpalli Jyis pododoro Micis (upextusa Pagu 89/654/€EC, Tupektu-
Ba Panu 92/57/€EC, lupektusa Panu 92/91/€EC, Iupektusa Panu 92/104/€EC, lupektrpa
Pamun 93/103/€C, dupextura 1999/92/€C €pponeiicvkoro [Tapnamenty it Paau — mono 3axu-
CTy TNpaliBHUKIB, sKi MiJal0TbCsA NMOTEHLUiHHIA HeOe3mneli y BuOyxoHe0e3MeuHX CepeioBu-
1max);

B) BUMOTH OXOpOHH Ipami IiJ Yac BHKOpUCTaHHA oOmanmHanHs ([JupektuBa Pamm
89/655/€EC, NupextuBa Panu 89/656/€EC, qupextusa Pann 90/269/€EC, Iupextusa Paau
90/270/€EC, Nupextusa Pamu 92/58/€EC);

I') BUMOT'H OXOPOHH Tpalli Ipu podoTi 3 XiMiuHIMH, (i3NYHUMHU Ta O10JOTIYHIMHU PEYOBU-
Hamu (JJupextusa Pagu 90/394/€EC, qupextuBa 2000/54/€C €Bpornetickkoro [Tapnamenty i
Pann, Jupextusa Panu 98/24/€C, Mupextura Pamu 96/82/€C i psaa iHIIMX);

) 3aXUCT TIEBHHUX TPy POOITHUKIB Ha pobodoMy Mictli (IupexTusa Pagu 92/85/€EC, ln-
pextuBa Pagu 94/33/€C, IupextuBa Pagu 91/383/€EC, IupextuBa Pagu 93/104/€C). 11i nu-
PEKTHUBH 3aCHOBYIOTHCS Ha TOJIOXKEHHsIX cT. 137 JloroBopy mpo 3acHyBanHS €C (couianpHui
aCTeKT OXOPOHU TIpalli).
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MapaweHko J1.I'l. OxopoHa npaui NpauiBHMKIB 3a 3aKoHo4aBCcTBOM EBponericbkoro Cotosy

CTOCOBHO NMpEKTHB, sKi 0a3yroTecst Ha cT. 94 [loroBopy mpo 3acHyBaHHS €C (exo-
HOMIYHUI acTieKT OXOPOHHM Mpalli), TO BOHH CTOCYIOTHCSI BUMOT 10 OOJNaIHAHHS, MAIIUH, IO-
CYIIUH ITiJl BUCOKMM THUCKOM Toto ([upektusa 98/37/€C €poneiicbkoro [lapnamenty ta Pa-
v, upextusa 94/9/€C €sponeiicbkoro [lapnamenty Ta Paau, Aupexrusa Paau 87/404/€EC
Ta iHIIi).

[Tporec HaGM>KEHHST 3aKOHOIABCTBA YKPaiHU J10 3aKOHOJIABCTBa €BPOCOIO3Y Y cepi 0Xo-
pOHU mpalli Tpebda po3mIsIaT Kpi3b MPU3MY HOrO OCHOBHOI METH, siKa TOJIATaE B OCATHEHHI
Ha MPaKTHIi BUCOKUX €BPOMEHCHKUX CTAaHIAPTIB OXOPOHH TIpalli i3 3arajJbHAM 3HUKEHHSM I10-
Ka3HHUKIB BUPOOHWYOTO TpaBMaTu3My Ta npodeciiHuX 3aXBOPIOBaHb.

Amnani3 Bupo6bHn4oro TpasMarusmMy B 2005 p., npoBeneHnit @oHIOM COLiaIEHOTO CTpaxy-
BaHHS BiJl HEIACHUX BUMAKiB HA BAPOOHUITBI Ta MpodeciiHMX 3aXBOPIOBaHb YKpaiHHS, mo-
Kazye, 110 YHCEIbHICTh TPaBMaTU3MY MOPiBHAHO 3 2004 p. 3MeHmmnacs Ha 7,4% (Oyno 23 583,
ctano 21 843), B T. 4. cMepTeNbHUX BUMAAKIB — Ha 9,5% (Oyno 994, crano 900). KinbkicTb
npo¢3axBoproBaHb Takoxk 3MeHIMIaca Ha 10 % (Oyno 6589, crano 5931), BunaaxiB cMepTi
Bix mpodeciiinnx 3axBoproBaHb — Ha 11 %. (Oyno 411, crano 368). 3a octansi 3 poku 3adikco-
BAHO 3HIDKEHHS BUPOOHUYOro TpaBMarusmy Ha 106 %.

Opnak nocsArHyTi B YKpaiHi MOKa3HUKKM MPOMUCIIOBOT O€3MeKH He 3aBX/IM BiMOBIAAIOTh
piBHEBi PO3BUHYTHX KpaiH cBiTy. Tak, 3a qanuMu MOI17, HARCTIPUATIUBILIO € CUTYyallis y
cdepi oxoponu mpaii B €poneiicbkomy Corozi. Cepen kpaiH €C, 1m0 MarOThb HAHHWKYUT
piBEeHb BUpOOHUYOTO TpaBMaTU3My, CJIijl Ha3BaTH Hacamnepe BenukoOpuraniro i Jlaniro.

BaxnmBo nmopiBHATH AupeKkTHBH €Bporeiicbkoro Coro3y 3 MUTaHb OXOPOHU Tpalli 3 HOp-
MaMHM Hal[lOHAJBHOI'O 3aKOHOAaBCTBA.

B Vkpaini nutanHs 0XOpOHU Mpaili, KpiM AekinapaTuBHOi Hopmu KoHcTuTyii, peryto-
toThes 3akoHoM «I1po oxopoHny mpaiti» B penakitii 2002 p. HU3KO MiA3aKOHHUX HOPMAaTHBHO-
npaBoBuX akTiB. Ha3BaHuit 3akoH B OCHOBHOMY Bi/TIOBi1a€ MEBHUM IOJIOKEHHIM 3aKOHO/AB-
cTBa €BpOCOIO3y, OTO HOPMH TMOIIMPIOIOTHCS Ha BCIX MiMPHUEMIIIB, SKi BUKOPUCTOBYIOTh
HaliMaHy Tpallo, B TOMY YMCI i nmpuBaTHUX 0oci0. HoBuM 3akoHoM nepenbdadeHo Ginbli BU-
MOTH JI0 BCiX pOOOTOAABIIB LIOAO CTBOPEHHS O€3MeYHMX Ta HEUIKiAJUBUX YMOB Mpalli,
3aKpIIICHO MEepCOHANBHY BiNMOBiTaBHICTE POOOTOHNABLS 32 AOTPUMAHHS HOPM OXOPOHH
mpami. OnHaK, He3Ba)XKAalOYM Ha JIesKi MO3WTHBHI MOMEHTH, € Ha3ka mpoOieM, siki Iie He-
00XiJTHO BUPILLIUTH.

OpnHKM 3 HEJOJTIKIB 3aKOHO/IABCTBA YKpaiHU PO OXOPOHY Mpalli € 1yOnroBaHHS MPaBOBUX
HOPM Y pi3HHX HOPMAaTWBHHX aKkTaX. Tak, HOpMU YMHHOTO Konekcy 3akoHiB Ipo Mpario € CKo-
poueHnM BapianToM 3akoHy Ykpainu «IIpo oxopoHy mpariii» B nonepenHiit pegakuii (1992 p.),
i He crioBHA BiAMoBigaoTh HOpMaM unHHOTO 3akoHy «IIpo oxopony mpaui» (2002 p.). Kpim
TOTO, MAEMO TyOJFOBaHHS ONHHX i THX CAaMHUX HOPM y Pi3HHX 3aKOHOIABYMX akTaxX. ToMmy B
npoekti TpynoBoro kopekcy YkpaiHu HeoOXiqHO mepeadaduTH JIHIIe 3arajbHi HOPMHU IOAO
000B’43KiB po0OTOAABLIB i MpaliBHUKIB y AOTPUMaHHI HOPM OXOPOHH Mpaui K MpH yKiia-
JICHHI JIOTOBOPY, TaK i B Mpoleci TPyA0BOT AisNTbHOCTI.

BaxxnuBoro nmpobieMoro, sika 3aJIMIIA€ThCS HEBUPILICHOK, € OHOBJICHHS JCSIKUX HOpMa-
THUBHO-TIPABOBUX aKTiB, SIKi PETYNIOIOTH MATAHHS OXOPOHH Mpalli 1 3aJUIIWINCS B CAT0K YK-
paini Bix CPCP. loci 30epiratoTb YMHHICTb, OCKIJIbKH HE MPUWHATO HOBHX, HOPMAaTHBHO-TIPa-
BOBi akTh 70—80-X pOKiB MHUHYJIOTO CTOJITTA, SIKi HE LIJIKOM BiJIOBiJatOTh BUMOTaM Hacy i
piBHIO TeXHIYHOTO mporpecy. OCHOBHOIO MPUYHHOIO TAKOTO CTAHOBHIIA € HETOCTATHIN TEMIT
BHPOOJIEHHS HOBHX i EpPerIsILy 3acTapiinX HOPMAaTHBHO-TIPABOBHX akKTiB. Takumu, 30Kkpema,
€ Pexomenpanii oo 6e3neku mparti npu HaBaHTa)KyBaHHI Ta pO3BaHTAXKyBaHHi 3aJ1i300€TOH-
HUX BUPOOIB 1 IpiOHOIITYYHIX MaTeplamB y 6y):[1BHI/IuTBl (HAOH 6.1.00-6.01-74), ITonoxeH-
HS TIPO (pyHKmOHanLHl 000B'S3KH KePiBHHUKIB Ta 1H>1<eHepH0 TEXHIYHUX MPAIiBHUKIB 3 TNTaHb
oxoponu npaui (HAOIT 6.1.00-4.02-78), IlpaBuna TexHiku Oe3nekd Mpu MPOKIAAaHHi, pe-
MOHTI i yTpumanHi aBTomM06inbHUX Aopir (HAOIT 6.1.00-1.01-79)8 ta in. Cnix 3ayBakuT,
10 YUHHI HOPMHU OpraHizarii 6yniBem>Horo BI/Ip06HI/IHTBa (JIBH A.3.1-5.96) Ta HOpMHU 1110110
BUPOOHUYMX (CHI/IH 2.09.02-85), aI[MIHICTpaTI/lBHI/IX i moOyTOBHX CIIOpPYA (CHI/IH 2.09.04-
87)° 3aramoM He BiAmoBigaroTh aupektuBi 92/57/€EC momo TMMYacoBUX i MepecyBHUX
OyniBeNbHIX MallTaHYHKiB.
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Mpo6nemun LUBINBLHOIO Ta NiANPUEMHULILKOIO NpaBa B YKpaiHi

Po3pobisiroun mopanbiii 3axonu 3 ajgantailii 3aKOHOJABCTBA YKpaiHHU 10 3aKOHOAABCTBA
€BpoCoI03y LI00 OXOPOHH TIpalli, CJIiJI TaM’ITaTH, 0 IS JOCSITHEHHS Ha MPAKTHIII BUCOKUX
€BPOIEHICHKUX CTAHAAPTIB Y Wil ramy3i, 30KpeMa 3arajJbHOr0 3HIKEHHS TTOKa3HUKIB BUPOOHH-
YOro TpaBMaTU3MYy Ta MPOQECiitHNX 3aXBOPIOBaHb, CAMOTO JIUIIE HAOIMKEHHS 3aKOHOIABCTBA
HelocTarHbo. HeoOXiiHO po3’ ICHIOBATH BaYKIMBICTh OXOPOHHU Mpalli illle B KO, a TAKOX CY-
TNPOBOJUTH NIeBHI 3aKOHOJABY1 3ax0aM iH(opMaLiitHO- -pO3’ ACHIOBAJILHOIO po60Toro JIne tak
MO)XHA 3MIHHTH 3arallbHe CTaBIICHHs JI0 IPOGIeM OXOpOHH npaui Ta yCBiOMICHHS iX 3Hady-
WOCTi HE TiMBKKM POGOTONABLSAMM i MpauiBHUKaMu, a i ycim cycminberBoM. Tak, HaBiTh y
€Bponeiicskomy Coro3i, e 0XOpOHI Mpaili MPUIIAETHCS 3HAYHO OiNbIIa yBara Ha BCiX PiBHSX,
ChOTO/IHI OCHOBHHUH MPiOpUTET HATAE€ThCA caMe iH(opMalliiiHiit poOoTi.

[HImoro mpobieMoro, sika MOTpedye HEBiAKIATHOTO BUPIIIEHHS, € BUKOHAHHS 3aKOHO/IAB-
CTBa Ha mpakThLi. B YkpaiHi ceorogHi aesxi BUMOrH OXOpPOHHM Mpalli HaBiTh >KOPCTKII, HIX y
€Bpocoro3i, ane, Ha kajb, Ha MPAKTULi BOHU He BUKOHYIOThCS. 1100 3abe3meuntr BTiIeHHA
Ha MPAKTHLi HOPMATHBHO-PABOBHX AKTIB 3 IUTaHb OXOPOHHU MpaLli HEOOXiAHO BAOCKOHAIUTH
opraHisaiio JepkaBHoOro Harsay. Jlis uporo Tpeda MormMOHTH MOTHBALLIKO TpaLli ACpiKaB-
HUX IHCIIGKTOPIB i CTBOPUTH CHCTeMY IICIIAAMILIOMHOI OCBITH i Mi/BUILCHHS KBaTipikarii
MpAIiBHUKIB Li€] CHCTEMH.

[TigBoasuM miICYMOK, TOBOIUTHCS BU3HATH, 1110 3aKOHOAABCTBO YKPaTHH 3 OXOPOHHU Tpalli
He 1030aBJIEHO eSKUX HENOJiKiB. YHUKHYTH iX y MallOyTHROMY MOXIIMBO, MO-MepIIe, UIs-
XOM HEJIONyEHHs 1y OIFOBaHHs OHAKOBHX MPABOBUX HOPM Y KibKOX HOPMATHBHHX aKTax
OJIHOYACHO; MO-ApPYTe, LLISXOM NPHIHATTS HOPMATHBHO-IIPABOBHX aKTiB YKpaiHu (B TOMY
YHCITi MPaBUII 3 TEXHIKK O€3MeKH, TEXHIYHUX BUMOT TOIIO), SIKi BiToOpakaloTh peabHi BUMO-
T'H IIOJ0 TEXHIKH OE3IeKH Ta OXOPOHU Tpalli y pi3HUX cdepax rocrnogaproBaHHs 3a CyJyacHUX
YMOB i BiJIMOBiIalOTh BUMOTaM i cTaHaaptam €Bpornelickkoro Corosy y 1iit cdepi.

! Hiyywxuii norosip Ta posmupenns €C /M-Bo roctulii Ykpainu. LleHTp nopisHs. npasa; 3a Hayk. pejl.
C.leBuyka. — K., 2001. — C. 191.

2 Hlemuyuenxo FO. TeopeTuusi mpo6aeMu rapMoHizalii 3akoHO1aBCTBA YKpaiHu 3 €BponeiicbkuM npa-
BoM // BicHuk Akazemii npaBoBux Hayk Ykpaiuu. — 2004. — Ne3 (38). — C. 106-112.

3 Bioomocmi Bepxosroi Panu Ykpaiuu. — 2004, — Ne 29. — Cr. 367.

4 Y200a npo IaptHepeTso Ta Cnispo6ituurso. — K., 1994, — 69 c.

5 Tonopnun B.H. Esponeiickoe npaso: YueOuuk. — M., 2001. — C. 279.

6 http://www.social.org.ua

7 O cocTosHUM OXPaHbl TPYAA B 3apyOEKHBIX CTPaHAaX U HEKOTOPHIX acrieKTax paboThl Mo ee obecrede-
Huto // BectHuk npodcoro3os. — 2005. — Ne 2. — C. 9-14.

8 http://www.dnop.com.ua

9 CHull I11-4-80 u3n. 1989 r. (AHAOII 0.07-1.01-80) TexHuka 6€30MaCHOCTH B CTPOUTENILCTBE.

Ompumano 2.03.2006

Pesrome
B crarbe AHAJIM3UPYETCA 3aKOHOAATEIILCTBO EBpOHeﬁCKOI‘O Coro3za 1o OXpaHe€ Tpyda, B 4aCTHOCTHU 00J1b-
11oe BHUMaHKe y[elseTcs akTaM TaK Ha3blBaeMOro, «BTOPMYHOro mpasa» — aupektuBam EC. Paccmarpusa-
HOTCs OCHOBHBIC HalpaBJICHUA ajalTalilii HAllMOHAJIbHOI'O 3aKOHOAATE/IbCTBA K HOpMaM EBpOHeﬁCKOFO Coro-

3a, B TOM YKCIIe OIpe/IeeHbl KOHKPETHbIE HAlpaBJIeHHs COBEPLLIEHCTBOBAHMUS ACHCTBYIOLIEr0 3aKOHOAATE b~
cTBa YKpauHbl 00 OXpaHe Tpyaa.
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Jlozoea I O. MNpegMeT LWNGHOrO 4OroBopy

I:0.J1I030BA

T'anna Onekcanopiena Jlozoea, acnipanmka
Inemumymy oepocasu i npasa im. B.M. Kopeyo-
ko020 HAH Vkpainu

HNPEAMET IIJIFOBHOI'O JOI'OBOPY

B 3aranbHili Teopii mpaBa 10ci HEMa€e €UHOT yMKH IIIOJI0 TIpeMeTa T0roBopy. Jeski aB-
TOPH B3arali I1e MOHATTS i IMiHIOIOTh BIH3HAUEHHSM 00’ €KTa JJOTOBOPY, a caM 00’ €KT TPaKTy-
I0Th SIK CYKYTTHICTh MaTrepiaJibHUX i HemarepiaabHHUX Onar, ki ONUHSIOTECS Y chepi iHTepeciB
ctopid. OnmHak 1ie He 30BciM Tak. Sk crBepmkyroTh FO.K. Tonctoit ta A.Il. Ceprees, min
00’€KTOM SKOTOChH SBHIIAa MUCJIIMTHCS T€, HA IO 1ie SIBUILE BIUIMBAE YW MOXe HOro 34iliCHUTH,
OCKUJTbKH caM 1o c00i 00’€KT BTpayae OyAb-sKe 3HAYCHHS, SKIIO0 Ha HHOTO HE MOXKHA HislK
BwmHyTH!. O.C. lodde BBaxkae, m0 00’ €KTOM MPABOBOTO PETYNIIOBAHHS BUCTYIMAIOTH HE pedi,
a BCe-TaKH Jiil JItoiel, OCKIIBKY pedi MiABIaaHI TITbKU (i3NYHOMY, a He TPABOBOMY BILTUBY2.
Tox Ge3mocepeHiM 00’ €KTOM MPABOBOTO PETYIIOBAHHS, HA IyMKY psAAY BYSHHX, MOXKE OyTH
JIUIIIE BOJIbOBA MOBEJIiHKA JIFOACH B TUX UM iHIIWX BUJIAX CyCMiJILHUX BiTHOCHH3.

TakuM 4MHOM, JOXOAUMO BUCHOBKY PO JOLINBHICTE PO3MEXKyBaHHS 00’€KTa i mpeaMera
HUTIOOHOTO JOTOBOpPY. SKIIO meplinii CTOCy€eThCs BiJHOCHH, Ha PETYIIOBAHHA SKUX CIPAMO-
BaHi [Iii CTOpiH, TO APYTHil — BiTHOCHUH, 10 0€3MOCEPEaHBO PETYIIOIOTHCS MM JIOTOBOPOM.
[IpenmeT 3000B’s13aHHA, IO BUHUKAE HA MiACTaBi OUTIOOHOTO JOTOBOPY, XapaKTEePH3y€EThCS
OCOOJMBICTIO CYCIIJIBHUX BiTHOCHH, II0 HUM peryirorThes. 3rigHo 3 4. 1 ¢T. 93 CimeitHoro
KOZIeKCY YKpalH{ IUTIOOHUM JOTOBOPOM PETYIIOIOTHCSI MAHOBI BiTHOCHHH MK OAPYKAKSIM.
Jaii 3aK0oH yCTaHOBIIIOE, 10 MITIOOHUH JOTOBip HE MOXE PEryJroBaTH O0COOMCTI HeMaliHOBI
BiIHOCHHU MOJPYXXKS, @ TAKOXK BITHOCHHHU MiX HUMH Ta AiTbMH (4. 3 cT. 93 CimeiiHoro xo-
Jiekcy Ykpainu). [leski aBTOpH 3 MM He TIOTOKYIOThCs. 30kpema, cBoro yacy O.A. SBop ta
[.B. XKuninkoBa nmponoHyBaiy BHECTH J0 HITFOOHOTO TOTOBOPY MOJIOKEHHS, SKi O perymtoBa-
JI1 HEMatHOBI BiTHOCHHH MiX MOJPYKAKSIM, HAPUKIIA]] TUTAHHS CITIJILHOTO MPOKUBAHHS, 00-
panHs Tpodecii KOKHIM i3 MOAPYXKsT abo, 32 y3TOMKECHHSIM MOAPYAOKIM, KiJIBKOCTI IiTeH,
SIKy BOHM IIJIAHYIOTh MaTH 4 PeJirii, Ky crnoBigyBatuMme qutuHat. [ToscHIOIOTBCS L poro-
3UIIT TUM, 1110 IUTFO0 YKJIAAA€ThCs HE HA OJIUH JIeHb UM PiK, a B iiealli — HA BCE XKUTTS i, SIK
MPpaBUIIO, 3 METOK CTBOpPeHHS ciM’1. ToMy Ntesski MOMEHTH CiMEHHOTO CITIBXUTTS Ha MEePIIOMY
eTami (MpH yKJIaAeHHI nutio0y) MOTpeOyIOTh B3a€MHOTO IMOTOMKEHHS MK MOAPYAOKIM. A
OCKIiJIbKH CiMEHO-TTPaBOBi JIOTOBOPH BCE PiBHO 3aKPIILIFOIOTh OCHOBHI JJOMOBJIEHOCTI MiJK TTO-
JPYKKSIM, HAPUKIIaJL, PO BU3HAYEHHS MiCIsl IPOXKUBAHHS MaJIONiTHBOI IUTHHHM, ITPO MOpPS-
JIOK 3[IiHCHEeHHs1 OaTbKaM¥1 BUXOBaHHS CBO€T AUTHHU TOLO, TO YOMY O He JO3BOJMTH BCTAHOB-
JIIOBATH i MOJIOXKEHHS B €IMHOMY JOKYMEHTI — IITFOOHOMY JJOTOBOpi, B SIKOMY CTOPOHH TO-
BHOIO Mipor0 00yMOBJISITH yCi CBOi OCHOBHI MaiftHOBi IpaBa Ta 000B’I3KU AK MOIPYXKS (Maid-
OyTHBOTO TIOPYHOKST).

Tox MUTaHHS CYTHOCTI BiTHOCHH, IO PETYJOIOTHCS NUTIOOHUM JIOTOBOPOM, CHOTOJHI He
€ OCTaro4yHO 3’sICOBaHUM i NoTpedye nepeBipku. CKIaIHICTh MOCTABICHOTO 3aBlaHHS BUHU-
Ka€ 3 OIVIsAy Ha Te, [0 MalHOBI BiIHOCHMHM MOXYTh PETYJIIOBATHCS OJHOYACHO JBOMa
CYMiXKHUMHU Tally3siMH TpaBa: UUBLIBHUM i CIMEHHMM. A TOMY OCHOBHOIO JUJIEMOIO € MUTaH-
HS TIPO MiJAMOPSIKOBAHICTh LIMBUILHOMY TpaBy YM TMpPO rajgy3eBy CaMOCTIHHICTH CiMEHHOTO
mpasa.

[To3umii BUeHUX y IbOMY TIUTaHHI pO3Ainuincs. Y ciMelHO-paBoBiii HayIli paasHCHKOTO
nepioly yTBEpIuiacsi JyMKa Mpo ciMeliHe MpaBo SK CaMOCTilHY raiy3b mnpasas. Bimoma i
MPOTUJIEKHA KOHIIEMLisA, 5K, MPOAOBKYIOUM TPaAMLii 1€ JOPEBOMIOLIMHOT HUBUTICTUYHOL
LIKOJK, po3MiAjana ciMeliHe TpaBo sIK MiArany3b mnpasa UUBUIEHOTO®. [ocTpoTa 1iel nuckycii
MEBHOIO MipOI0 3pOCTAa€ CHOTOAHI Y 3B’SI3Ky 3 BEJIMYE3HUMH COLIATbHO-CKOHOMIYHUMH Ta
MOJITHYHUMH 3MiHAMU HOBOTO 4acy, MePeOCMICICHHIM 0ararboX paasHCEKUX CTEPEOTHIIB Y
Teopii MpaBa, a TAKOX Y 3B’ 43Ky 3 MepenisioM 0a30BOi KOHIEMIIIT MOATY MpaBa Ha myOiiuHe

© I'.O. Jlo3osa, 2006
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i mpuBaTHE Ta BiAHECEHHSM CiMEIHUX BiTHOCHH JI0 PEryJIIOBaHHS 0e3M0CepeaHbO NPUBATHUM
npaBom’. [Tpuitnattsa CimMeliHoro kopekcy Ykpainu okpemo Bif LluBinbHOro xomekcy Ykpainu
Ta 3aKpiIUICHHS B Or0 HOPMaX TaKOro HOBOBBEICHHS, SIK LLTFOOHMIA JOTOBip, aX HisK HE J0-
roMarae BUPIIIEHHIO 1€l quckycii. Y 0arathox 3apyOiKHHMX KpaiHax 3 PO3BUHYTOH €KO-
HOMIKO¥0, 1110 MAlOTh TaK 3BaHy MAaHAEKTHY CHCTEMY IIpaBa, CiMeliHe MPaBo PO3MIIAAAETHCS B Y
UBIJIBHOMY KOJIEKCi MOPSJI i3 TAKMMU Miraiy3sMH TpaBa, K peuoBe, 3000B’s13allbHE, Cral-
KoBe Towlo. Taky CTpyKTypHY MOOYIOBY, ajie 3 JesIKUM OCOOJIMBOCTSIMHU PO3TalllyBaHHS OKpe-
MUX iHCTUTYTiB, MatOTb [ epMaHchbke LMBiIbHE ynoxeHHa 1896 p., LluBineHuii konekc 'pewit,
[Mopryranii, SAnoHiis.

He Ha kopucTh BUpillIEeHHs MATAHHS PO Tally3eBy CaMOCTIHOCTh CiMEHHOTO TpaBa CBijl-
4yuTh 1 3aKkpimieHa B cT. § CKY MOXIUBICTb cy6c14z1ig1p1—10r0 3aCTOCYBaHHsI HOPM LIMBiJILHOTO
MpaBa NPU PETYNIOBaHHI CiMEHHUX TPaBOBiMHOCUH. [T HEOOXiMHICTH MOSICHIOETHCS TUM, IO
JIesiKi 3arajJbHOTEOPETHYHI PpoOIeMr ciMelHOTro TpaBa ChOTO/IHI HE MOXKHA BUPIIIUTH iHaK-
1€, SIK Ha OCHOBi Teopii IIUBIJILHOTO NMpaBa i 3 BUKOPUCTAHHAM 3arajibHUX [UBITICTUYHUX KOH-
LIEMNLii 1 BACHOBKIB.

[Ipu 3’sicyBaHHi MATaHHS PO CAMOCTIHHICTh CIMEHHOTO MpaBa CUCTEMOYTBIpHUMH YHH-
HUKaMH i} ramy3i mmpaBa MpuUTaMaHHI BJIACcHi MpeaMeT i METOX MPaBOBOIO PErysIrOBaHH’.
3akpiuioroun MpeaMeT MpaBOBOrO peryiatoBaHHs, HOBI LluBinbHuii i CimeitHUil Komekcu
YkpaiHu BCTaHOBHJIH, 10, BiAMOBiAHO 10 4. 1 cT. 1 [{uBinbHOTO KOZIeKCY YKpaiHU HUBUTEHUM
3aKOHO/IAaBCTBOM PETYJIOIOTHCSA 0COOMCTI HEMAHOBI Ta MaliHOB1 BiIHOCUHHM (LIMBiJIbHI BiTHO-
CHMHW), 3aCHOBaHI Ha IOPUJMUYHIN PIBHOCTI, BibHOMY BOJICBUSIBIEHHI, MalHOBill ca-
MOCTiIHHOCTI y4acHuKiB. BinmosinHo 1o ct. 1 3aBaanHsam CiMeliHOTO Kojiekcy YKpaiHu € BU3-
Ha4yeHHs 3aca] HIT00y, 0COOMCTUX HEMAaHOBUX i MaifHOBHUX IpaB Ta 000B’SI3KiB MOAPYATKS,
MiJICTaB BUHUKHEHHS, 3MICT OCOOMCTUX HEMaliHOBUX 1 MAaifHOBHX TIpaB Ta 00O0B’sI3KiB OATHKIB
i iTel, yCHHOBIIOBAUiB Ta YCHHOBJICHUX, IHIIMX 4WiIEHiB ciM’T Ta poauuiB. Sk 6auumo, oco-
6ucTi HeMaitHOBi Ta MaliHOBI BiTHOCHHM 3rafytoThes K y LluBinbHoMy, Tak i B CiMeliHOMY Ko-
Jekci Ykpainu. OgHak 00’€KTMBHO HAasBHA B CiMEHHUX BiJIHOCMHAX EKOHOMiYHA, TICHUXO-
JoriyHa, moOyToBa Ta (i3WYHA CHiNBHICTH WIEHIB ciM’i, a TakoX, HaMpUKIaa, (GakTHIHEe
yCyCHiJIbHEHHs MaiiHa MOAPYAOKS, ICTOTHO BiJIpi3HAOTH CiMeitHi 0coO0MCTI HeMalfHOBI Ta Maii-
HOBI BiJTHOCHHMY BiJl TpaJAULIMHUX BiJHOCHH MiX CaMOCTIMHMMH LIOJ0 MaiiHAa Ta FOPUIUIHO
PiBHUMH YYaCHUKaMU IMBIILHOTO 000POTY, III0 PETYIIOIOThCS IUBITHHAM 3aKOHOIaBCTBOM.

Pi3zHuMU € i MeTOaM NPaBOBOTO peryioBaHHsA. Hayka pansHChKOTro mpaBa BKasyBaa Ie-
PEBaXHO HA IMIIEpaTUBHHN METOA. AJie iCTOTHE MOTHOJICHHS TUCTIO3UTUBHIX 3aca MPOoLecy
peryJIroBaHHs BiTHOCHH Yy c(epi ciM’i, BiJIHOBIIEHHS MPUBATHOI BIACHOCTI, 3HATTS 0ararhbox
3a00pOH Ta OOMEXeHb LI0A0 O0’€KTiB Ii€l BIACHOCTI TOILIO, 3HAYHO IMOM’SIKIIWIN HAasBHY
iMIIepaTUBHICTh CIMEHHO-IIPABOBUX MPUIHKCIB. TOX METOM MPABOBOTO PETYITIOBAHHS CIMEHHO-
TO MpaBa € iMIepaTuBHO-AUCIIO3UTHBHUM O i GaraTo B 4OMy BiZlpi3HIETLCS Bill MpaBOHAIiNIsA-
I04O0TO0, TUCIIO3UTUBHOTO METO/LY, BJIACTUBOTO LIWBIJIbBHOMY IPaBy.

OnmHak OCHOBHHM KpPUTEPIEM pO3MEKYBaHHs raiy3ell HUBIFHOTO Ta CIMEWHOro mpasa €
3’sICyBaHHS MIUTaHHA PO Te, AKUH XapakTep — NepBUHHUHA UM MOXiTHUN, MAlOTh OCOONCTI He-
MaifHOBi Ta MaifHOBi BiTHOCHHH B IIMX Taly3sX MpaBa i SKUM YAHOM BOHHU CITiBBiTHOCATHCS.

Mix 0coOMCTHMM HEMallHOBUMHM BiAHOCUHAMH, LI0 PETYIIOIOTHCS CiMEHHUMH i,
BiJINIOBiTHO, IMBIJIBHUM MPABOM, € CyTT€EBA Pi3HUIIA, 00 Maiike Bci, 3akpimieni y CiMmeliHOMY
Koziekci YkpaiHu, ocoOHCTi HeMaifHOBI IpaBa HajleXaTh MOAPYXOKIO K TpoMajsiHaM YKpaiHu
e A0 BCTymy A0 uumno0y, i BOAHOYAC CTAHOBJISITH 3MICT MPAaBO3JATHOCTI KOXKHOT (Di3W4HOT
0co0u. A IUBIIBHI 0COOUCTI HEMAtHOBI BiTHOCHHH, Ha MPOTHBAry CiMEHHNM OCOOUCTHM He-
MaifHOBUM, MEPEBAXXHO IPYHTYIOTbCS HAa IOPUAMUHIM piBHOCTI Ta MaifHOBiM camocTiHHOCTI
TXHIX y4aCHUKIB.

B konTekcTi ct. 1 L{uBinbHOTO KOJIeKCY YKpaiHU MaliHOBi BiIHOCHHU CITiJi pO3yMIiTH Tiepe-
JyciM sIK BiIHOCHHM 3 NPHUBOAY pedueil Ta ix cykymHocTeii!2. Takoi  JyMKH JOTPUMYIOThCS
oinbricte yuenux!3. A O.C. lodde BBaxkae, 1110 10 MaitHOBUX HajleKaTh TaKi BiAHOCHHH, sKi
MaroTh €KOHOMiYHYy IiHHiCTB!4. CiMeliHe mpaBo X Peryyitoe MallHOBi BiTHOCHHH, KOTpi, 5K
MPaBUJIO, BUHUKAIOTh MK MOAPYAOKSAM i SBJISIIOTH COOOI0 CKIIQJAHUM KOMIUIEKC il CTOCOBHO
BOJIOMiHHS, KOPUCTYBaHHS Ta PO3MOPSIDKEHHS MaiiHOM. KpiM Toro, MaifHOBi BiTHOCWHH, IO
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PETyNIOI0ThCs CiIMEHHNM MpaBoM, Ha AyMKYy 0ararbox paasHCBbKUX! i cydacHUX aBTOpiB!S, Ma-
I0Th CBOIO crienQiKy, OCKIIbKH:

e B iXHill OCHOBI Jie)KaTh MOTPeOH (Pi3UIHOT MPUPOIU i MOPATTLHOTO MOYYTTS, & He TOCTIO-
JIApChKi, K Y MUBIIBHOMY TIpaBi;

e iXHi yJaCHMKH BUCTYHAlOTh O€3MocepeHbO SIK YWICHHU CiM'T, a He sIK caMOCTiliHi ToBapo-
BJIACHUKH, 1110 XapaKTEPHO TiJIbKK IS LIUBITbHUX MPAaBOBiAHOCHH;

® CIIpSIMOBaHi 0€3MOCepeIHbO Ha:

— BceOiuHe 3a0e3reueHHs MaitHOBUX TIPaB Ta iHTEpeciB WIEHIB ciM’T;

— BCTAQHOBJICHHS FOPUANYHOI PIBHOCTI WIEHIB CiM’T B MalfHOBUX BiJHOCHHAX HE3aJTEHKHO
BiJl MOXOMXKEHHS, COLIaJIbHOTO i MAHOBOTO CTaHy, PacOBOI UM HaIliOHAJILHOT HAJIE)KHOCTI, CTa-
HY, OCBIiTH TOIIIO;

— MO€IHAHHS MaHOBHX ITPaB KOXKHOTO 3 WIEHIB CiM’T 3 3arajJbHUMH CiMeHHUMU iHTepe-
camy;

— MiJBUIICHUH 3aXUCT MAHOBUX MPaB HEMOBHOMITHIX i HEJ[i€3aTHUX WIEHIB CiM’T.

Tox, sik 6a4nM0, MaifHOBI BiTHOCHHH, 11O PETYIIOIOTLCS CIMEHHNM MPaBOM, TiCHO TOB’sI-
3aHi 3 0COOMCTUMHU HeMaiiHOBUMH. [IpuKiIa oM Takoro B3a€EMO3B’ 3Ky € i Ta 00CTaBUHA, 1110
B MOMEHT YKJIaJICHHsI LIUTIO0Y CIOYaTKy HasBHE 0COOMCTE MPaBO Ha CTBOPEHHs ciM’i, i suiie
3 MOMEHTY YKIaJCHHS HUT00Y 4K HApOMKEHHS AWTUHU BHHUKAIOTH BiAMOBiAHI MaiiHOBI
BiIHOCHHHU MK 0c00aMU sIK OAPYACKSAM, OaTbKkamMu i TiTbMH (HANpUKJIal, IO B3aEMHOMY yT-
puMaHHI0). 3B’ 130K MalfHOBUX Ta OCOOMCTUX HEMAHOBHX BiJHOCHH Y ciMeﬁHOMy npaBi MOX-
Ha MO0Ka3aTH i Ha TOMY anKna):u 10 MOYJIUBICTh PUIMATH TIPaBIJIbHI Ta p03yMH1 pl]J.IeHHﬂ
3 MIPUBOIY MaifHa 4iieHiB ciM’1 TPSIMO 3aJICHKUTh Bif XapaKrepy 0COOUCTHX BiTHOCHH MiX ITO-
JPY>KAKSIM, TOOTO BiJl TOTO, HACKIJIBKY B Till UM iHIIIN CiM’T JOTPUMYIOTBCS IPUHIUITIB MOPAJTi
Ta MPOSBIIAIOTECS MOYYTTS B3a€MHOI JIF0OO0BI, Apy*OH Ta MoBaru A0 BCiX 4ieHiB cim’il7.

V 3B’s13Ky 3 1IUM, Oe3MocepeHs 3aJIekKHICTh MalHOBUX BiJTHOCHH BiJi 0COOMCTUX HeMmali-
HOBHX BiIHOCHH € aKTyaJbHOI ¥ IUIA BiTHOCHH, IO PEryJIOIOTHCSA HUTIOOHUM JTOTOBOPOM.
AKe BIUTHB HOTO BHYTPIIIHBOTO 3MIiCTy Ha yMOBH OYTTS KOHKPETHOI CiM’1, sIka BUHUKJIA Ha
MiJICTaBi NUTIO0Y, € OYEBUIHUM, OCKiJIBKH (DyHIAMEHT MaliHOBUX BiJIHOCHH MOAPYIOKS, SIKi pe-
TYJIOIOTBCS HUTIOOHUM JIOTOBOPOM, 3aKJIafaeThes mia yac uumoly!s. Kpim toro, cama Mox-
JIMBICTh YKJIAICHHS LUTIOOHOTO JOTOBOPY MPSMO 3aJIEKUTh Bil MOMJIMBOCTI BCTYITY 10 LLTIOOY,
TaK SIK CTOPOHAMHU LUTIOOHOTO A0TOBOPY MOXYTh OyTH JIMILLIE TOAPYXAKS 4d 0COOHU, SKi MAOTh
HaMip yKJIacTH 100, i HaOpaHHS YMHHOCTI TaKMM JTOTOBOPOM MPSMO 3aJIeKHUTh Bifl (GakTy
JiepKaBHOT peecTpallii nuTo0y.

3aneXHICTh MOMXIJIMBOCTI YKJIACTH MUTIOOHWH JOTOBIp Bif HUTIOOY CHOCTepiFaGTLC)I B
iHIINX MOMEHTaX. 3okpema, B 1061 Mixk cob0r0 He MOXKYTh nepeGyBaTn ocobu, AKi € ponu-
4aMu IpAMOT NiHIT crIopiIHeHHs, ABOOPiIHI OpaT Ta cecTpa, pifHi TiTKa, JSI1bKO Ta MJIeMiHHUK,
wieMiHHMLA (cT. 26 CimeliHoro kofekcy Ykpainu). Kpim Toro, 3a00poHsETbCS yKIaaT HOBUA
100, KOJIM OfIHA 31 CTOPIH yke nepedyBae y 3apeecTpoBaHoMy Lul00i (4. 1 cT. 25 CimeiiHo-
ro Konekcy Ykpainu) abo BU3HaHA Hemie3natHoo (4. 2 cT. 24 CiMmeliHOTO KomeKcy YKpaiHw).
Tox opraH peectpallii akTiB IUBIILHOTO CTaHy HiKOJIM HE 3apEECTPYE Mi’K HUMH IILTFO0, i OT-
ke, BKa3aHi 0cOOM HiKOJM He 3MOXYTh OyTH CTOpPOHAMU LLTIOOHOTO A0roBopy. Jlo Toro ¢akr
yKJIaJleHHs 100y Hajae ocobam, 1o Horo 3apeecTpyBaiu abo 30MparOThCs 3apeecTpyBarH,
HOBHI JJI1 HUX CTaTyC — CTAaTyC MOAPYAOKA. A 1J1r00, K BiIOMO, YKJIaa€eTbCs Mixk ocobamu,
SIKI TIOB’s13aHi OCOOJIMBUMH OCOOMCTO-IOBipuMMH cTOCyHKamuZ!l. OTxe, NPUXOAMMO [0
BHCHOBKY, L0 IUTIOOHUIT TOTOBIp, SIKUH YKIIANAETHCS «B MeXax HUTI00Y», HE MOXKe He pery-
JIIOBATH TOB’s3aHi 3 MAHOBUMM O0COOUCTI HEMalHOBI BiIHOCHHU MiX TOAPYXOKAM. MaliHOBI
MPaBOBIAHOCUHHM, IO PETYJIIOIOTHCSA HUTIOOHUM JOTOBOPOM, TOB’SI3aHi 3 yCiM MeXaHi3MOM
CiMEIHO-TIPaBOBOTO PETYJIOBAHHS i CIIPUSAIOTH JOCATHEHHIO OCHOBHHX 3aBJaHb, L0 CTOSAThH B
uinomy nepen cimeliHuM npasom?2. Ha Hainy aymky, Taki 0OCTaBUHM € JOCTaTHIM apryMeH-
TOM JUIsl CTBEPKEHHS, 10 NUTFOOHWIA JOroBip Mae OijbIIO MipOK CIMEWHO-TIPaBOBY
cyTHicTh. [IpoTe, BpaXoByIOUM YHHHY CHUCTEMY CiMEHHOTO 3aKOHOJABCTBA, €(PEKTUBHICTE pe-
amizauii Ha mpakTuii HOpMHU 4. 3 cT. 93 CimeitHoro konekcy YkpaiHW BCe-Takd IMiJIa€ThCs
cymHiBy. [lincraBu ans uporo pisHi. [lo-nepure, 4. 3 ct. 93 CimeliHoro Koxekcy YkpaiHu npsi-
MO cymnepeduTs 4. 2 ¢T. 7 uporo Kogekcy, sika, 3aKpinirody HopMy Npo Te, 1110 CiMeiHi BigHo-
CUHH MOXYTb OyTH BperybOBaHi 3a JOMOBJIEHICTIO (IOrOBOPOM) MiX iX yuacHUKaMHM, He KOH-
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Mpo6nemun LUBINBLHOIO Ta NiANPUEMHULILKOIO NpaBa B YKpaiHi

KpeTU3y€e: Yu 1ie MaiHOBi, Y1 O0COOMCTI HeMaliHOBi cimeliHi BimHocuHu. [lo-apyre, cyTTeBY
poJib Biirpae i crpykrypa okpemux posfiniB CimeliHoro konekcy Ykpainu. 3okpema, B 4. |
ct. 31 Cimetinoro konekcy Pociiicbkoi Defepaiiii 4iTko 3a3HaUarOTHCS MpaBa KOXKHOTO 3 TI0-
JPYXKs y BiTbHOMY BHOOpi poay 3aHsTh, ipodecii, Micisa nepeOyBaHHs Ta MpoxvBaHHA. B
YKpaTHCHbKOMY 3aKOHONIABCTBI Taki moJjioxkeHHs oMuHyian CimeitHull kojekc YkpaiHu W
3atikcoBaHi Tinekyu B LluBinmsHOMY Komekci Ykpainu. 3 orisay Ha 1e, a TAKOX BPaXOBYIOUH 3a-
raJbHOBiJJOME MPABUIIO — T€, 110 HEe 3a00POHEHO, € J03BOJICHUM, — JIesIKi aBTOPU BBAXKAIOTH 3a
MOXJIMBE TIYMauyUTH OCOOUCTI HEMAHOBI MpaBa MoApy#oKs nuiie B Mexax . 6 CKY «Oco-
OucCTi HeMalHOBI TpaBa Ta 000B’A3KK MOAPYKS», a 1HIII HEMaWHOBI MUTAHHS BCE-TaKH J103-
BOJIUTU BHOCHUTH JIO TIOJIOKEHB HITFOOHOTO TOTOBOPY23.

3 omsAAy Ha BCi BUIIEHABEACHI acleKTH, aBTop noromkyerhes 3 B.C. [onaHuykom?4, o
MUTaHHS PO MEBHE PO3IIUpeHHs cdepu Iil NUTIOOHOrO JOroBOpYy BCE-TaKH MOXKHA CTaBUTH,
ane B MeXax, ki He cynepeuyars KoHcTutyii Ykpainu Ta MiXkKHapOJHO-ITPAaBOBUM aKTaM.
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Ompumano 9.03.2006
Pe3siome

B crarbe mogHUMaeTcs akTyalbHasi CErofiHs npoobiieMa ornpeseneHus CyIHOCTU OTHOIIEHHUH, peryaupy-
eMbIX OpauHbIM JorosopoM. Mcciemyemas mpobiema paccMaTpuUBaeTCs CKBO3b CYLIECTBYIOLIME KPUTEPUH
pasrpaHHYeHHs FpaKIaHCKOH 1 ceMelHoit oTpacieii nmpasa. [IpoaHann3npoBaHb! IMYHBIE HEUMYIIECTBEHHBIE
Y UMYILECTBEHHBIE OTHOIIEHHUS, KOTOPBIE PEryIUPYyIOTCs MPaXKIaHCKUM U CEMEHHBIM MpPaBOM.

JI.A. COITAHOB

JIcasanmup Anitiosuu Conmanos, 3000y8au
Kuiscvrozo ynisepcumemy npasa HAH Ykpainu

KOH®ICKAIIIS:
IMMUTAHHSA 3AKOHOJABYOI'O PETYJIIOBAHHS I TIPAKTHKA

Po3BuTok YkpaiHu sk pUHKOBOI AepskaBH Oe3MocepeiHbO OB’ I3aHuil i3 PO3BUTKOM 3aKO-
HOJIaBCTBA y cdepi peryatoBaHHs BiAHOCHH BIAacHOCTI. JlocmimkeHHs mpoOieM iHCTUTYTY
MpaBa BIACHOCTI HEMOXJIMBE 0e3 BUBUYEHHS Takoi ioro kareropii sik koHpickauiga. He MmoxxHa
CKa3aTH, 1110 MPOoOJIeMH MPABOBOTO PETYIIOBAHHS CYCHIIbHUX BiTHOCHH y cepi BIaCHOCTI 3a-
JIUIIAJIMCS 11032 YBarok BiTUM3HSHUX YYEHHUX, MPO 10 CBiT4aTh AWCEpTaliiHi TOCHiHKEHHS
O.B. Pozron!, O.B. Boponogroi?, JI.M. Maunpukn3, JI.A. Mysukn4, [.P. Kanaypas, 10.€. Ara-
maHoBo1%, O.0. Muxaiinenko?, 1.O. [Izepus, C.I. [lepecynbko?, B.B. Yankinal?, O.C. SIBopcs-
koill Ta iH., @ TakoX YMCIIeHH] myOiikauii B nepioAnYHUX BUIAHHIX Ta MoHorpadii. OnHak
npoOieMu MpPaBOBOrO PerysioBaHHsA KOH(icKawii 3aiMIIagnCh M03a KOJIOM HAYKOBHX
HpI/IHI/IHeHHH npaBa BIACHOCTI, TepertiKy MaifHa, ;H(e migmsirae KoH(picKarlii, MopsaoK pe-
anizarii kKoH(ickoBaHOTO MaiiHa 6araTto BaKUTh JJISl PO3BUTKY 3aKOHOIABCTBA i HAYKOBHX MO-
DIAiB Ipo MpaBo BiacHOCTi. Came TOMy AOCTiMXEHHs IMX MUTaHb i CTal0o METO JaHOI
CTarTi.

HocnimxeHHto mpobaem koHpickalii npuaiisiacs yBara BHeHUX-LUBITICTIB Pi3HUX YaciB.
Tak, y JnopeBOMOMLIMHIA pociiChKil JiTepaTypi mpoOiieMu KoHGICKaIii M0CTiIKyBaTUCs
J.1. Metiepom, I.®. lllepmeneBuuem, K.I1. [Todbenonocuesum, B.1. Cinalicbkum.

J1.1. Meeiip BBaXkaB, 110 MpUMYCOBE BiiOpaHHS y BIacHHKa HOro maiiHa BETiHHSIM Aep-
JKaBHOI BIIaZM € TaKUM CIOCOOOM MPHUIMHEHHS MpaBa BJIACHOCTI, 3a $KOTO, 3 MO3MIIT
LUBIJILHOTO MpaBa, MepIIoueproBa poiib HAEKUTh He HaOyTTIO MaiiHa Jep)KaBoro, a BTpara
fioro mpuBaTHOIO 0c0o00I0; X04a NepkaBa HabyBae MaifHO, ajie Lie BKE € HACIiJKOM yTpaTH
paBa MPHUBATHOIO 0CO000; BU3HAYCHHS IUBIIEHOTO 3aKOHOJABCTBA B IIMX BUMAIKAX PETYIIO-
10Th He HaOyTTs MpaBa, a Woro BTpary. Bumangku BimiOpaHHs MaifHa — eKcrpormpiaris Ta
K0H¢)10Kauml2 Ulo CTOCY€EThCS KOH(icKallii, To e — BiiOpaHHS y BIACHWKA B Ka3Hy HOTro
MaifHa B 3B’53Ky 31 3710uMHOM, HUM yunHeHnM. KoHickanis abo npusHavanacs d6e3nocepen-
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HbO aKTOM BEPXOBHOI BJIaJin, a00 3arajbHUM 3aKkoHOM. Ilepina siByisie cob010 sIBUILE BUHSTKO-
Be 11 3aCTOCOBY€ThCA TUIbKU B KpaiiHiX BUMAAKaX, a came, MpU 3acyAKEeHHI 0co0H 3a yuacTb B
OyHTI ab0 3roBopi (YioKeHHs Mpo MokapaHHs, cT. 255). Jlpyra ctocyeTbes 3Hapsans i pe-
3yJIBTATiB NeSKUX 3JI0YMHIB, Mepea0dadeHnX KpUMIHAJIBHAM 3aKOHOM; TakK, IPH 3acyKeHHi
KHUTOTOPTOBIIIB 33 MPOJAXX HEMT03BOJICHUX IEH3YPOI KHWXKOK IIi KHWKKH KOH(ICKYIOThCS
(Ynoxenns npo moxapanss, c¢T. 1020); koH(}iCKYIOTBCS TAEMHO BHBE3€Hi TOBAapH, SKIIO BUBI3
X 3a00pOHEHUH, TAaKOXX MPHBE3EHI NAaCaKUPAMHU Pedi, SKIIO IX MPUXOBAHO BiJf MUTHOTO HarJIs-
ny (Yk. ucr., ct. 746, 747) Toio!3.

Crig 3ayBaXKUTH, 110 POCIWCHKI TOPEBOJIOLiTHI BUEHI BUCIIOBJIIOBAIN JlyMKH PO HECTpa-
BEJTUBICTH MOIIMPEHHS KOH(DicKaii Ha HallexkHe 0co0i MaifHO, siKa BYMHMIIA 3JI0YHUH, SKIIO B
pe3ysbTari [bOro He MOCTPaXIalu Hiuui MaTepiaibHi iHTepeCcH, a TAKOX SKIO 3a0IHO 3 Mai-
HOBHMMHU TIPaBaMHU i iHTepecaMyd BUHHUX BOJIOMIJIbIIIB 3HUIIYBATH i MpaBa 0Cci® CTOPOHHIX, 110
IPYHTYIOTbCSI Ha KOH(pickoBaHOMY MaiiHi, HUM 3a0e3neueHi W MmiJUIAraroTh 3aJ0BOJICHHIO 3
LIbOTO MaitHal4,

B pansHCchkmii iepiof icTopii koHpickalis Oyjia JOCUTH MOMIMPEHOO i MaJia, 0COOJIMBO B
MepIi POKH, TONITHYHIN XapaKTep, Mpo IO CBiqUaTh MepIi IeKPeTH paasHChKOI Biaau. Tak,
BiNoBiHO 70 aekpety «I1po 3emimto» Big 26 sxoBTHs 1917 p., Oyno nmpoBeneHoO KoH(picKallito
MOMIIIUIIBKUX MA€ETKIB, 3eMJli, KIHHUX 3aBOJIiB, KA3€HHUX 1 MPUBATHUX IMJIEMiHHUX CKOTAPCHb
i NTaxiBHULTB, iHBEHTApPs i 3BEPHEHO y BCEHAPOJHY BJIACHICTh — MEPEXOAMIIO a0 y LiJIKOBU-
T€ KOPUCTYBaHHS JIep)KaBoro, abo rpomalii, 3aj1exHo BiJ BeTMUMHM 1 3HaueHHsl. [lepeabauano-
cs1, 1o KoH(ickaris 3aiCHIOEThCS 32 onrcoM i 6e3 Bukymy!S. [nmuii nekpet — «I1po neprxas-
Hy MOHOIIONII0 Ha [JpyKOBaHi OTOJIOWIEHHS» Bixm 8 mmctomama 1917 p. BCTaHOBIIOBAB
KOH(icKallito Iep)KaBoO MiANPUEMCTB, SKi MPUIAMAITH OTOJIOIICHHS, 3 BUIJIATOI0 THMYacoBOT
JOTIOMOTH IXHIiM BJIaCHHMKaM y pa3i morpebu, IpiOHUM BIaCHUKAM i aKIioHepaM ITiJIPHEMCTB,
0 KOH(iCKOBYBalMCs, MOBEpTANUCA TMOBHicTIO ixHI Brmamuls. KoHdickamis maiiHa sk
BiJINOBiJANBHICTh 32 3/iliCHEHHS MPaBOYMHIB, MPEAMETOM SIKUX Oylu 00’€KTH HEPYXOMOCTI,
BCTAHOBIIIOBAJIacs 3a MopyLeHHs aekpety «I1po 3a00poHy yron 3 HepyxoMicTio» Bif 14 rpya-
Ha 1917 p.17. Orxe, gk 6aunMo, KOH]icKallis MaiiHa B MepIli POKH PaJsSHCHKOI BJIaJu MpoBa-
Ivjiacs He B 3B’SI3KY 31 CKOEHHSM 3JI0YHHY, a Majla MOJITHIHUI XapakTep.

3niticHenHs KoH(picKail K MOKapaHHS 32 MPaBOIMOPYIIEHHS OyJI0 BCTAHOBJIEHO B CT. 70
HueineHoro konekcy YCCP 1922 p., sixa 3akpiruttoBana, 1o KoHpickarlist MaifHa y BJIacHHKa
JIOMYCKA€ETHCS TiJbKM y BUIVISIAI TIOKApaHHS y BUMANKax i B MOPAAKY, BCTAHOBIEHHUX 3aKO-
HOM!8. HpOBe,ueHH;I KOH(blCKauu BiOyBajocs 3TiIHO 3 JIEKPETOM PHK PC®CP «I1po nopsiiok
PeKBI3HLIT | KOH(iCKaLil MaliHa NpUBATHAX 0Ci6 i ToBapHCTBY Bix 17 x0BTH 1921 p., 32 sKMM
KOH(icKaliero BBaKaocs 0e30TUIaTHe IPUMYCOBE BiTdy KeHHS [ep)KaBoo MaifHa, 10 3acTo-
COBYBAJIOCS SIK MOKapaHHS 33 BHPOKAMHM HApPOAHUX CYyAiB, peBTPHOyHaTiB i HaI3BHYAWHUX
KOMicill y cripaBax, IKHM HaJaHO IpaBO BUHECEHHS BUPOKIB, a TaK camo it 3a po3NOpsIKeH-
HSIM aJMiHiCTPaTUBHUX BJaja (MUTHUMHU yCTaHOBaMH, OpraHaMu YmnoBHoBaxkeHoro HapoaHo-
ro Kowmicapiary ITowtu i Tenerpady)!®. 3aznauennii nekper PHK PC®CP nisB Ha TepuTopil
VYkpaiHu BimNOBiZHO OO IHPKYIspy BceykppeBkoMy, sSIKHif yCTAaHOBHB, IO KOJMH 3 THX YH
iHIIMX MUTaHb BiICYTHI YKPaTHCBKi IEKPETH, TO JIIFOTh POCiChKi. 3rogoM Oyio mpuitHsITO 3BeE-
nennii 3akoH PPOCP «Ilpo pexBi3umii Ta koHdickawii maiina» Bix 28 6epesns 1927 p.

AmnanoriuHi nigxonu a0 peryroBaHHs koH¢ickauii mictus i LIK YPCP 1963 p., ct. 141
SKOr0 BU3HAuasa, 1o Oe30miIaTHe BUIYyUYEHHs Jep)KaBHOTO MaiiHa sIK CaHKLil 3a MpaBoMopy-
meHHst (KOH(DICKAaIlis) MOy CKAIOThCs JIMIIE Y BUMAIAKAX i B MOPSIKY, BCTAHOBJICHUX 3aKOHO-
naBcTBoM Coro3y PCP i Ykpaincekoi PCP. Kondickaris, sk caHKIlis 32 MpaBONopyIeHHs, 3a-
CTOCOBYBAJIacs CyIOM sIK JOAATKOBHH 3aXiJ] IIOKapaHHs 3a TIEBHi 3JI0YMHM Ta IPABOTIOPYIIEH-
us1, nependadeni KK YPCP i AnminicTparuBanM kopekcoM. LluBinpHO-nipaBoBa KoH(icKawis
Oyna nepenbOaueHa 3a 3[iHCHEHHS YToau 3 METOI0, L0 CyMNepedyuTh iHTepecaMm AepkaBu U
cycninbeTBa (CT. 49), 3a BUKOPHCTAHHS BIACHUKOM MaliHa JUis OJep KaHHsS HETPYIOBHX JI0-
xomiB (cT. 106)20. ¥V uuBiIbHOMY 3aKOHOJABCTBI, Y CTaTsX, SKi BCTAHOBJIIOIOTh CAHKIIIT y BU-
DAl 0€30TUIaTHOTO CTATHEHHS MaliHa B JOXiJ AeprKaBH 3a MOIYIICHEe MPaBOMOPYLICHH, He
3aCTOCOBY€EThCS TepMiH «KOoH(DicKais». [IpoTe MOXKIIMBICTE TAKOTO CTATHEHHS NMPW BU3HAHHI
yTOAu, YKJIaJeHO1 3 METOI0, KOTpa CylepeunTh iHTepecam JIepKaBH i CyCHiJIbCTBa, HEOOXiTHO
PO3IIAAaTH SIK [IMBIJIbHO-NIPABOBY KOH(icKalito?2!.
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3 MpOroNioIIeHHSM He3aJeKHOCTI YKpaiHu, MiJXOAW [0 TNPaBOBOIO PEryTIOBAaHHS
KOH(icKalii 3anumunucs HeaMiHHUMU. Tak, ynHHUE 3akoH Ykpainu «l1po BnacHicTh», npuid-
Hatuii B 1991 p., B cT. 55 ycTaHOBIIOE, 10 Y BUMAJIKAX, Nepe0aYeHNX 3aKOHOJaBYMMH aKTa-
MU YKpaiHu, MaifHO MOXke OyTH 0e30I1aTHO BUTy4YeHe (KOH(iCKoBaHe) y BIaCHHMKA 3a pillleH-
HAM (BUPOKOM) CyIy UM iHIIOTO KOMIIETEHTHOTO OpraHy (Ciiy>kO0BOi 0cOOM) SIK CaHKIIis 3a
BYMHEHHS TPaBOMOPYIICHHS.

IIpaBoBi migxoau 10 BUPilIeHHs MUTAHHS PO KOH(ICKALil0 B aJMiHICTpaTHBHOMY MOPSA-
Ky Oynu 3miHeHi 3 mnpuitHaTTaM KoHctutyuii Ykpainm 1996 p., dka BcTaHOBMJA, LIO
KoH(DicKallis MaiiHa MO)ke OyTH 3aCTOCOBaHA TiJIbKY 3a PIlICHHIM CyAy y BUNaIKax, oocssi it
MOPSIIKY, BCTAHOBJIEHUX 3aKOHOM (CT. 41). HaykoBIsME 3a3Hadanocs, o YuHHA B VKpa'l'Hi 3a-
KOHOZaBYa KOH(icKaliiiHa MONiTHKA Mae OyTH MeperisiHyTa i MpHuBelIeHa Y BiAMOBIAHICTE 3i
cT. 41 KOHCTI/ITyI_lll VYKpaiH#, 3riIHO 3 SIKOO KOH(blCKaum MaifHa Moxe OyTH 3acTocoBaHa
TiJIbKM 32 PILLIEHHSIM CyAy Y BUMaJKax, 00cs3i i MOpsAKY, BCTAHOBIEHUX 3aKOHOM22,

Cnin 3a3HaunTH, 110 3AiCHEHHA KOH(icKalii B aAMiHICTpaTUBHOMY MOPAIKY iCHY€ B Jesi-
kux kpainax konuuraboro CPCP. Tak, BinnoBigHo 70 4. 2 ct. 243 I[IK P®, y Bunankax, nepea-
Oa4eHnX 3aKOHOM, KOH(icKaIlisi Moke OyTH MpoBeZieHa B aIMiHICTpAaTHBHOMY TOPSIIKY.

[Mpuiinsatuit y 2003 p. LIK Ykpaiau 30epir npaBoBi migxoau A0 peryatoBaHHs KoH(bicKallii,
uto Oynu B LIK YPCP. Crt. 354 LIK Ykpainu momo ocodu Moxe OyTH 3acTOCOBaHe M030aBJieH-
HS MIpaBa BJIACHOCTI HAa MaifHO 3a PillIeHHSM CYIy SIK CaHKIisl 32 BUMHEHHS MPaBOMOPYILIEHHS
(koH(ickallito) y BUMajaKaxX, yCTaHOBJeHWX 3akoHOM. KoH(ickoBaHe MaiiHO TEPEeXOAUTH Y
BJIACHICTh Jiep>kaBu Oe3oruiatHo. O6csr i TOPSZIOK KOH(I)iCKaui'l' MaiHa BCTaHOBJIFOIOTHCS 3aKO-
HoM. Tak, 30kpema, mopsiIoKk Ta o0csr MaifHa, sike Tirae KoH¢icKamii, BCTAHOBIIOETHCS
aZ[MlHICTpaTI/IBHI/IM i KpI/IMlHaJ'[LHI/IM 3aKOHOIABCTBOM.

VY KpuMiHaNBHOMY TpaBi KOHQicKallisi MaiiHa € OJIHUM i3 I0IAaTKOBUX BHU/IiB TMOKapaHb, 10
3aCTOCOBYIOThLCS CyloM. BiH mossirae B TMPUMYCOBOMY 0e30I1aTHOMY BI/Iﬂy'-{eHHI y BJIACHICTh
JICpKABH BChOTO 400 4ACTHHU MaiHa, SIKE € BIACHICTIO 3aCY/UKEHOTO i BCTAHOBIIOETHCS 32
TSOKKI Ta 0COOMBO TSKKI Kopuciubi 3nmounnu (CT.cT. 51, 52, 59 KK Ykpainn). Crnig 3ayBaxu-
TH, o B Pocii HopMu mpo koHpickarito MaiiHa 6ynu Bumydeni 3 KK P® B 2003 p., mo Buk-
JUKano o0ypeHHs SK Y HAayKOBIIiB, TaK i y Tpal[iBHUKIB MPABOOXOPOHHUX OPTaHiB, TOMY ChO-
TOJIHI TOYaThCs CyTNepeuKr 11010 HEOOXiTHOCTi TX TOBEPHEHHSI.

KoHoickariss TakoX 3acTOCOBYETbCS SIK AAMIHICTPAaTHBHE CTATHEHHS 3a BYMHEHHS
aJIMiHICTPaTUBHUX MpaBonopyiueHb. KoHpickyeTbes MpeaMeT, SKH1ii cTaB 3HAPSAIIM YUHUHEH-
Hs abo Oe3mocepeqHiM 00'€KTOM aaMiHICTPATHBHOTO MPABOMOPYIIEHHS; TPOIIi, Ofep KaHi
BHACJTIIOK BUMHEHHS aMiHICTPaTHBHOTO MPABOMOPYIIEHHS, NMPH IbOMY KOH(IicKallis mpen-
METiB MOXKe OyTH 3acTOCOBaHA SK OCHOBHE, i K JONATKOBE aJMiHICTpaTUBHE CTATHEHHS
(ct.cT. 24, 25 KnAlIl).

B yxpaiHCbKOMY 3aKOHOZABCTBI KOH(icKallisl BUSHAETHCS HE TUTBKHM CAHKII€l0 3a 3lifiCHe-
He MpaBONOpPYILIEHHS, a i sK crnocid 3axucTy uuBinbHUX mpas. Tak, BixnosinHo 1o cT. 52 3a-
koHy «IIpo aBTOpchbke MpaBo 1 CyMiXkHi MpaBay, NpU MOPYLIEHHAX Oydb-IKOI 0CO0OIO aB-
TOPCHKOTO TMpaBa i (a00) CyMDKHHX mpaB, nmepeadadeHux cT. 50 mporo 3akoHy (IMipaTcTBO,
miariar ToOlIO0), HENOTPUMAaHHI Tiepen0dadyeHux JOTOBOPOM YMOB BHWKOPWUCTAHHS TBOpPIB Ta
iHIIMX TOpPYIIEHHSX, CyAd Mae TpaBO MOCTAHOBHTH pillIeHHs YW yXBajy NP0 BUIYUYCHHS
(xoH(ickarlio) KOHTpa(baKTHI/Ix HpI/IMlle/IKlB TBOPIB, ¢)0HorpaM Bl)leOFpaM 4Y Iporpam MoB-
JIeHHs Ta 00JalHaHHA i MaTepianis, TMPU3HAYCHUX A TX BUTOTOBJICHHS i BiATBOpEeHHAZ3.

Sk 3a3Havanocs BUINE, B pe3ynbrari KoH(ickamii MaiiHO O€30IUTaTHO MEepEeXOIHTh Y
BJIacHICTh JepkaBu. BimnosimHo mo ct. 170 LUK VYkpainu, nepkaBa HaOyBae i 3milicHIOE
LUBIIBHI mpaBa Ta 00OB'SI3KM Yepe3 OpraHd JAEp>KaBHOI BIaIM B MeXax IXHbOT KOMIETEeHIIl,
BCTaHOBJIEHO1 3akoHOM. OTXe, Mpu KoH(ickallii MaitHa peqom npaBa Ha MaifHO, SKe MepeiI-
JI0O Yy BIJIACHICTh Jep)KaBu, HAOyBalOTbCA OpraHamu, SKi MaroTh MpaBo 3[iMCHIOBATH
koH(pickarito maitHa. Ciig 3ayBa)KuUTH, 1110 B 3aKOHOAABCTBI JIEAKMX KpaiH MpsSMO BKa3aHO Ha
MOXJIMBICTh HAOyTTsA MpaBa BIACHOCTI Ha KOH(iCKOBaHe MalHO IOPUAMYHMMHU OcOo0aMu
myOJIiYHOTO MpaBa, sSKi MatoTh NPaBo 3/ilicHIOBaTH KoHpicKamito MaiiHa. Tak, ct. 917 LIK Ke-
OeKy BCTaHOBIIIOE, 110 MaifHO, KOH(iCKOBaHEe 3a 3aKOHOM, CTa€ Micisl KoH}icKalii [epxaBHIM
MaiiHOM abo0, y BU3HAYEHHX BHMAIKaX, MAifHOM IOPUINYHOI 0cOOHM MyOIivyHOro mpasa, sika B
CHJTy 3aKOHY yTIOBHOBa)KeHA KOH(iCKOBYBaTH Lie MaifHOZ4.
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HaOyTT4 npaBa Bi1acHOCTI AepkaBoro Mpu KoHdickauii He € camouiuo. Sk mpasuio, 1e
MaifHO MPOJAETHCA YK MePeNaeTbes Oe30MIaTHO iHIINM 0co0am.

B Vkpaini nmie Hu3Ka crieniajfbHUX HOPMATUBHO-TIPABOBUX AaKTIB, sIKi BPETYJIbOBYIOThH
BiTHOCHHH CTOCOBHO TIOPSIIKY OOJiKY, 30epiraHHs, OI[iHKH, Bi4y)KeHHS KOH(iCKOBaHOTO Maii-
Ha. OcoONMBICTIO MPaBOBOTO PEryJIIOBaHHS TAaKWX BiJHOCWH € Pi3Hi MiIXOAW O TOPSIKY
BiJJ4y>KE€HHsI MaifHa 3aJIe’KHO BiJl TOTO, SIKi OpraHy 3/iHCHIOBAIM BHIIyYEHHS MaiftHa JJs mpo-
BeJICHHS KOH(icKallii, a TAKOX BiJl BUILYy caMOro KOoH(piCKOBaHOrO MaiiHa.

Tak, 25 cepnast 1998 p. 6yno npuitnaro noctanoBy Kabinety MinictpiB Yipainu Ne 1340
Oyno 3arBepmkeHo [Topsaok o0miKy, 30epiraHHs, OLiHKA KOH(ICKOBAHOTO Ta iHIIOro MaiiHa,
II0 TEPEeXOAUTh y BIACHICTH AEPKaBH, i pO3MOPSMKEHHS HUM2S. 3a3HaueHUM HOPMATHBHAM
aKTOM IependavyaeThesl, Mo 00K, oNepeaHs OlliHKa, a TAKOX BiJlMOBiIaNbHICTh 3a 30epiraH-
Hs KOH(iCKOBaHOro MaiHa, 10 TepelaHHs WOro g MONaNbLUIOTO PO3IMOPSIKECHHS
BiJINOBiTHUM 0co0aMm, MOKJIaJal0ThCs Ha opraHu (opraHizaiii), o 3AiCHUIN BUITy4eHHs abo
30epiraloTh ioro. A BiguyXeHHS KOH(iCKOBaHOro MaiiHa, 3ajeXHO BiA #oro Buuy,
3IHCHIOETHCS Yepe3 TOProBeJIbHI MiJIPUEMCTBA, ayKIIOHU, OipXKi, 3 AKUMH YKIA[eH] Yroau
Ha Horo peanizaniro. Komru, oneprani Bij peanizaiii MaliHa, KOH(pICKOBAaHOTO 3a PillICHHIM
Cymy, Ta iHIIOro MaifHa, IO MepeXOIuTh y BJIACHICTB JIE€pXaBH, KPiM BHIYYEHOTO MUTHHMHU
opraHaMu MaiiHa, 11010 SIKOTO BUHECEHO PillleHHS CyAy TIpo KOH(icKallit0, IepepaxoByOThCS
J10 IepXKaBHOrO 6}0}1>1<eTy 3 BUpaxXyBaHHAM CyM KOMiCiHHOT BHHAropoJu MiANPUEMCTBY, yCTa-
HOBI, Opraizatii, Kiii JOpy4YaeTbCs PO3NOPSAKATUCST MAMHOM, 3TiIHO 3 YKIIAJCHOK YTrOJIO0H0.

[HIM# mopsAA0K ycTaHOBICHHMIM 17151 MaiiHa, sike OyJi0 BUJIy4YeHe MUTHUMH OpraHaMu i 1o-
JI0 SIKOTO BHHECEHO pillleHHs cyay mpo KoHoickamito. Tak, 26 rpyaas 2001 p. mocTaHOBOO
Kab6inery MinictpiB Ykpainu Ne 1724 Gy 3arBepmxenuit [lopsmox o6miky, 30epiraHhs,
OIIIHKHM BWJIYYE€HOT0 MUTHMMH OpraHaMu MaiiHa, II0/I0 SKOTO BUHECEHO PillleHHS CyIy Tpo
KoH(ickarlito, mepefaHHs [[bOr0 MaifHa opraHam JiepaBHOI BUKOHABYOT CIIy>k0U i po3nopsia-
JKEHHSI HUM20, BiZITIOBIIHO /10 SIKOTO OOJIiK, MOTEpeHsI OI[iHKA, a TAKOX BiJMOBIIAJIbHICTh 3a
30epiranHs MaliHa 10 MPUHHATTS CYJIOM PillIEHHS PO Horo KoH(icKallito MOKJIaJaloThCs Ha I
opranu. Hanani Take MaifHO MUTHHI OpraH mepenae Aep>KaBHOMY BHKOHABIIEBI Ha MifcCTaBi
aKTa OIMUCY Ta apelTy MaifHa Oe3nocepeHbo B MicIsX 30epiraHHs KOH(iICKOBaHOTO MaiiHa
JUIS TIOJJAJIBLIOTO PO3MOPSAIKESHHS HUM.

Takwuii pizHUI TOPSIIOK PO3MOPSAIKEHHS] MAHOM He Ma€, Ha Hally TYMKY, HisIKOTO CEHCY,
OCKiJIbKH B OyJb-IKOMY BUMAJKY Li€ MaifHO MiJUIArae Biq4y>KeHHIO OJHAKOBUMHU CIIocoOamMu, B
TOMY YHCJIi 1 uepe3 TOproBesbHI opraHizaii.

Crniocobu BiguyXeHHs KOH(ICKOBaHOTO MaifHa 3anexars Bl BuAy Maiina. Tak, m. 9 mocra-
HoBu KaGinety MinicTpiB YVkpainn Ne 1340 Bin 25.08.1998 p. nepenbauae, mo Oynisii, cro-
PYOH, KUTIOBI MPUMIILICHHS Ta 1X YaCTHHH, TPAHCIIOPTHI 3ac00H, IpeIMeTH aHTHKBapiaTy, BU-
COKOXYJI0HI aBTOPChKi poOOTH, I0BEJTipHI BUPOOU 3 liaMaHTaMH{ YU iHIIMMH JJOPOTOLIHHUMU
KaMEHSIMU, TOBapHO- MaTepiaJ'IBHi LIHHOCTI 3a HasBHOCTi OMTOBOT MapTil peani3yroThcs depe3
Oip>KOBi TOPrH, ayKI[iOHH B TIOPSIKY, BCTAHOBIICHOMY 3aKOHO/[aBCTBOM Yipainn. Crix 3aysa-
JKUTH, IO 3aKOHOJABCTBOM HE BCTAHOBJICHMH €IUHUIN MOPSNOK MPOBENCHHS ayKIiOHIB UM
61p>1<0131/1x TOPTiB 3 Mpoaxy KoHpickoBaHOTO MaiiHa. [IpakTHKYIOTBCS Ba HOpPMATHBHO-ITpa-
BOBI aKTH 11010 TPOBE/ICHHS ayKuiOHiB 3 ponaxy Takoro maitHa: [Topsgox opraHi3aui'1' MUT-
HUX ayKIIiOHiB, peamsaun TOBApIB i TPAHCIIOPTHAX 3ac00iB HA MUTHHUX ayKI[iOHaX, TOBAPHUX
61p>1<ax abo uepes HlILHpI/ICMCTBa TOpFlBJ‘Il a TAKOXK PO3MOPAKEHHS OKPEMUMHU BUJIAMH TO-
BapiB, II0 HE MiAJITAaOTh peaiizamii, 3aTBepkeHuil moctaHoBolo Kabinety MinicTpiB Yk-
paiam Ne 607 Bin 26 kBiTHa 2003 p.27, Ta MOPAIOK MPOJAXy Ha ayKIlioHaX MaiiHa, 1o mepei-
IIJI0 Yy BJIACHICTh Jep)KaBH, 3aTBEPIPKEHUIM Haka3oM MiHicTepcTBa 30BHIIIHIX €KOHOMIYHHX
3B’s3KiB i TopriBni Ykpainu, MiHicTepcTBa eKOHOMikM YKpainu, @oHmy nepkaBHOro MaifHa
VYkpainu Bix 31 rpyans 1998 p. Ne 873/172/245328.

HasBHICTh JBOX HOPMATUBHUX aKTiB, SIKi PETYIOIOTH MOPAAOK Biguy>Ke€HHs KOH(ickoBa-
HOTO MaifHa (3aJIe)KHO BiJl BUly OpTraHiB, sIKi 3[[iHCHWIN BUITyYeHHS MaiiHa), HAa HAIly TYMKY,
€ HEBWIIPaBIAHUM, OCKIJbKU SIK MUTHI OpraHW, TaK i iHII NPaBOOXOPOHHI OpraHH, fKi
3MIIHCHIOIOTH BUJTYUYCHHS MaifHa JIJIsl MPOBEACHHS KOHQicKaIlil, 3/iiCHIOIOTh BUITYYEeHHS OJHUX
i THX caMMX BUAIB MaiiHa, TOMY W TOPSIOK BiIdyXeHHs Horo Ha ayKIioHi abo Ha TOBapHii
Oipxi Mae OyTH €AUHUM.
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OxpeMi BUIM KOH(iCKOBaHOTO MaifHa BiAUy)KyIOTECS HE uepe3 ayKLioHHU it ToBapHi 0ipxi,
a yepe3 po3apiOHy Toprisimio. Lle cTocyeThest MaiiHa, Mpomax sSKOTo Yepe3 ayKI[ioHH it ToBapHi
Oipi € eKOHOMIYHO HEBWTiJIHUM, a00 TOBApH, SKi IIBHIKO MCYIOTHCS YU TO MarOTh OOMexe-
HUI cTpok 30epiranHsa. OnHak MK 3a3HaUCHUMH HOPMAaTUBHUMH akTaMu B c(epi BiguykeH-
HS KOH(]ickoBaHOro MaiiHa € neBHi po30ixkHocTi. Tak, nn.2 n.9 nocranosu KMV 1340 Bcra-
HOBJTIOE, 0 TOBAPHO- -MarepiajbHi IHHOCTI 3 TPyNH TOBapiB IHPOKOTO BIKHTKY i npoz[yKui'l'
BUPOOHUYO-TEXHIYHOTO MPU3HAYCHHS, MPOJAK AKHX HA AyKI[iOHI € EKOHOMIYHO HEBHIiTHUM,
a TaKoXK pOSKOMl'[J'IeKTOBaHl TPaHCIIOPTHI 3aCO0U MEPEaAIOThCS Ha peallizallito MiANMpPHEMCTBAM
po3npioHoi TopriBmi. A 1.59 nocranoBu KMY Ne 607 BCTaHOBIIOE, 110 TOBApH, CTOCOBHO
SIKMX BiZIMOBiTHO MUTHUM OPraHOM YH OPraHOM JeP>KaBHOI BUKOHABUOI CITyKO0H, 1110 3AiHCHUB
BWIy4eHHs abo 30epiraB ix, MPUIAHATO pillIEHHS MPO HEAOLUIBHICTh peai3allii Ha MUTHHUX
ayKIliOHAaX, peasli3yloThCcsl Yyepe3 TOBapHi Oipxki aD0 TOProBebHI MiANMPUEMCTBA, 3 TKUMH yK-
JaiecHo yroAu mpo ix peanizauiro. Ak 6aunmo, nocranoBa KMY 1340 Bupginse Buau maiiHa,
SKi He MiUIAraroTh NpoJaxy uepes3 ayKUiOHM 4M ToBapHi Oipiki, a moctaHoBa KMY Ne 607
MiJIXOANTH JI0 BU3HAYCHHS BUIY MaliHa, sKe He IMiJyIarae mpoJaxy uepe3 ayKIioH! Yi TOBapHi
Oipi, BUXOAAYM 3 BOJEBUSABJIEHHS MOCA0OBUX 0OCi0.

Kpim mporo, citig 3a3HaYmTH, IO KOICH HOPMATUBHUM aKT, KU PErIAMEHTYE MOPSI0K
BiT4y’KeHHS KOH(iCKOBaHOTO MaifHa Yepe3 TOProBelibHi OpraHisallii, He peryJoe J0roBipHUX
BiJTHOCHH, 1110 BUHUKAIOTh M)XK OpraHamH, sKi 3[41iCHIOIOTh PO3MOPSIKEeHHS! KOH(DiCKOBAHOTO
MaifHa TOProBeJIbHUMM OpraHizalliiMy 4Yd MiANPUEMCTBAMU, SKi 3IHCHIOIOTH IMPOAAXK
KoH(DicKOBaHOTO MaiiHa.

[Mopsinok o6:iKy, 30epiranHs, oLiHKA KOH()ICKOBAHOTO Ta iHIIOTO MaiiHa, IO MEePEXOIUTh
Y BJIACHICTb JIepKaBH, i pO3MOPSKEHHs HUM, 3aTBepkeHnii moctanoBoro KMY Ne 1340, Ha-
3WBAa€ TaKHii JOTOBIP Y200010 Ha peanizayito matina, IPU IIbOMY Tiepen0adarodr KoMiciiiHy BU-
Haropofy 3a peajisalilo, po3Mip sIKOT BCTAHOBNIOEThCS Ha JIOTOBipHiil OCHOBI, ane He OinbIue
20 BiJICOTKIB CyMU OJIep)KaHMX Bija peasizailii MaiiHa komTiB. Sk BigomMo, KoMiciliHa BUHAro-
poJa cruta4y€eThesi KOMICIOHEPOBI, SIKUH 32 JJOPYYESHHSM KOMITEHTa BUMHSE TICBHI BUU MTPaBO-
yuHiB (cT. 1013 LK Ykpainn).

Pi3Hi 3ak0HO/MABYI aKTH BCTAHOBIIOIOTH Pi3HI MiIXOAU 11010 BU3HAUYEHHS BUHATOPOAM 32
3IiACHEHI MOCITyTH MO0 MPoJaxy KoH(ickoBaHoro MaiiHa. Tak, n. 2 mocranou KMV 1340
inm. 61 nocranou KMY 607 BCTaHOBIIIOE, 1110 PO3Mip KOMiCiHHOT BUHATOPOAX HE TIOBUHEH Ie-
peButryBaru 20 BiJICOTKIB CyMH KOIITIB, OJIEP’KAHUX Bijl peajizailii MaiiHa, i BCTAaHOBJIIOEThCS
Ha JIOTOBipHii ocHOBIi. A 1. 3.8 Tlopsaky po3nopsKeHHs IIHHUMH Marnepamu, BUPaKEHUMH
y BaltoTi YKpalHM Ta iHO3€MHiil BalllOTi, 110 MEpPeXOAATh y BIACHICTh NEp)KaBH, Bif
23.09.1999 p. BCTaHOBIIOE, 1[0 BUHATOPOJa TOProBIsl IHHUMHU TarepaMu 3a peajizalilo Ta
30epiraHHs X He MOXKe MepeBUIILyBaTh 1 BificOTKa MiHW peatizallii.

Cnin 3a3Ha4uTH, O ASIKUMH HOPMAaTUBHUMHU aKTaMu TependadaeTsest 6e3oruiaTHa nepe-
Jada koH(pickoBaHoro mMaiiHa (3okpema, nm. 5, 7, 8, 9 n. 9 Iopsaaxy; n.62, 63 Iopsaaky op-
raisanii MUTHUX ayKIiOHiB, peaji3allii TOBapiB i TPaHCIOPTHUX 3acO0iB Ha MHTHHUX
ayKI[i0Hax, TOBapHUX Oipxax abo uepes MiAnpueMCTBA TOPTiBIIi, a TAKOX PO3MOPSIIHKEHHS OK-
PEMUMU BHUJIaMU TOBapiB, L0 HE MiJUISATal0Th peatizailii, 3aTBepIKeHOro nocTanoBoro Kabdine-
Ty MinictpiB Ykpainu Big 26 kBitHs 2003 p. Ne 607 Ta iH.) 3a po3nopspkeHHsMu KabineTy
MinicTpiB YkpaiHM, akTamMHu HpuiiMaHHA-Tiepefadi, 10 CyHepeduTh 3arajbHUM 3acajam
LUBIIEHOTO 3aKOHOJABCTBA 100 PETYJIIOBAHHS BiJHOCHH y pa3i 0€30IIaTHOTO MepeaaBaHHs
MaiiHa y BiacHicTh. Ha Ham momisn, Take Oe3oruiaTHe TepenaHHs Mae 3MiCHIOBATHUCS He
TiJIbKU TOAi, KOJIM € BOJIS IOMO I[bOTO OPraHiB, AKi 3[1MCHIOIOThH peaizalilo KOH(iCKOBAaHOTO
MaifHa, a i 0coOH, y BIACHICTH SKOI MEPeNaeThCs Take MallHO, TOMY BiIHOCHHH, SIKi TIPH IIHO-
My BHHHWKalOTh, MaloTh perymtoBarucst Hopmamu LK, a came . 55 LK Ykpainu (mapyBanHs).

[TigBoasium miICyMOK BUKJIaJEHOMY, IIPOTIOHY€EMO MPUNHHATH €AMHUI 3aKOH, SIKUI OU Bpe-
T'YJIIOBaB BiTHOCHHU Y cdepi 30epiraHHs, OLiHKHU, BiT4yKeHHs KOH(iCKOBaHOro MaiiHa, B SIKO-
My, 30Kpema, Tpeba BCTAHOBHUTH, IO BiTUy>KEHHS 3a3HAYEHOTO MaifHa MOBHWHEH NPOBAIUTH
€IMHUI Iep)KaBHUIA opraH, a came — JlepkaBHa BUKOHaBYa CiIyk0a, sKa, 3rigHo 3i cT. 1 3ako-
Hy «IIpo nepkaBHY BHKOHABUY CIY)XOy», 3IiMCHIOE BUKOHAHHS pillleHb CyHiB BiAMOBiTHO 10
3aKOHIB YKpaiHH, a TaKoXK YCTAaHOBHTH €AMHHWI MOPAJAOK MPOBEICHHS MyOIiYHUX ayKITIOHIB i
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KOHKYpPCiB 3 MpoAaxy KOH(iCKOBAaHOTo MaifHa, Ta BPEryJroBaTH MOPAIOK YKJIaJEHHS J0ro-
BOPIB PO HOTo JapyBaHHS.

INomanemux gociimKeHs TOTPeOyIOTh TAKOXK MATAHHS JOTOBIPHUX BiJTHOCHH, III0 BUHHKA-
F0Th MiX OpraHamH, siKi 3JiICHIOIOTh peatizailito KOH(ICKOBAaHOTO MaifHa, Ta IOPUIUYHAMU i
¢iznuHIMH 0cobamMu, AKi 3IiHCHIOIOT MPOIAX KOH(ICKOBAHOTO MaliHa.

1 Poszon O.B. Mexi Ta 06MexkeHHs TpaBa BnacHocTi: Jluc. ... Kaua. opua. Hayk: 12.00.03. — X., 2005.

2 Boponosa O.B. Tlincrasu HaOyTTs NpaBa BIACHOCTI Ha KUTIO: JKC. ... KaHa. opua. Hayk: 12.00.03. —
K., 2005.

3 Manopuxa JI.M. TlpaBo BnacHOCTI MONITHYHKMX NapTiii B Ykpaini: Juc. ... kauz. ropui. Hayk:12.00.03. —
X., 2005.

4 Mysuxa JI.A. Tlpaso koMyHanbHOT BlacHocTi B Ykpaini: Jluc. ... kana. ropun. Hayk: 12.00.03. — X., 2004.

5 Kanayp I.P. 1luBinbHO-TIpaBOBHH JIOTOBIp SAK TTiICTaBa BAHMKHEHHS MPaBa BJIaCHOCTI FOPUAMYHOI 0CO-
6u: Jluc.... kaua. opua. Hayk: 12.00.03. — JI., 2004.

6 Amamanoea FO.€. TlpaBa NpoMUCIIOBOI BIACHOCTI SIK (OpMa y4acTi B rOCMOIAPCHKUX TOBAPHUCTBAX:
Huc.... xkann. ropun. Hayk: 12.00.03. — X., 2003.

7 Muxaiinenxo O.O. PeqoBo-NpaBoBi 0GMEKXEHHS MpaBa MPUBATHOI BIACHOCTI 3a CTAPOJAaBHIM PUMCBKAM
Ta Cy4yacHMM LUBiTBHUM npaBoM Ykpaiuu: [uc. ... kana. ropun. Hayk: 12.00.03. — X., 2003.

8 Jlzepa 1.0. 1{uBinbHO-TIpaBoBi 3ac00M 3aXMCTy TpaBa BJIAacHOCTI B YkpaiHi: Jluc.... KaH1. I0pH. HaykK:
12.00.03. - K., 2001.

9 Ilepecynvko C.I. TlpaBo mepaBHOIT BIACHOCTI Ta WOro 3/ifiCHEHHS B Mepioj PUHKOBMX peopM B
Vkpaiui: uc.... kana. ropug. Hayk: 12.00.03. — K., 1998.

10 Yauxin B.B. TlpaBo NMpHBaTHOI BJIACHOCTI MPOMaJAH y LMBIIBHOMY 3aKOHONABCTBI Ykpainu: Jluc....
KaHz. ropul. Hayk: 12.00.03. — K., 1994.

11" Jeopcoka O.C. TlincTaBu BUHMKHEHHS MPaBa MPUBATHOI BJIACHOCTI IPOMAJISH 32 LMBLILHAM 38KOHO-
naBcTBoM Ykpainu: Jluc... kaun. opua. Hayk: 12.00.03. — JIsBiB, 1997.

12 Metiep /I M. Pycckoe rpaxkaanckoe npago (B 2 4.). [1o ucrpapieHHOMy W TOMOJHEHHOMY 8-My W3,
1902. — u3n.2-e, ucnp. — M., 2000. — C.431.

13 Metiep /I M. Pycckoe rpaxaanckoe npago (B 2 4.). [1o ucrpapieHHOMy W TOMOJHEHHOMY 8-My W3,
1902. uzn.2-e, ucnp. — M., 2000. — C.432.

14 [To6eoonocyee K.II. Tpexpamenune v noteps npas coocteennoctr / [o6emonocues K.IT. Kype rpax-
naHckoro npasa: B 3-x tomax. Tom I / ITox pen. B.A. Tomcunosa. — M., 2003. — C.383.

15 Jlexpem «O 3emne» ot 26 okta6ps 1917 r. / C6opuuk mekperos 1917-1918 rr. — M., 1920. — C.3.

16 JTekpem «O rocynapcTBEHHOI MOHONOIMM Ha NeyaTaHue oObABIeHUI» oT § HoA6pa 1917 r. / C6op-
Huk gekpero 1917-1918 rr. — M., 1920. — C.5.

17 Ilexpem o 3anpelueHny cueaoK ¢ HEABMKUMOCTLIO OT 14 nexabps 1917 r. / Cobpanue Y3akoHeHHUH 1
Pacnopsoxenuit Paboue-Kpectesnckoro [IpaButenscrBa. — 1917. — No 10. — C1.154.

18 I'pancoanckuii xonexc YCCP ot 16 nexabps 1922 r. // Cobpanue Yzakonenuii u Pacnopskenuii Pa6o-
ye-Kpecrtesinckoro IpaBurenscrBa Ykpaunsl. — 1923. — Ne 55. — C1.780.

19 Hzenevenue uz nexpera «O mopsike PEKBU3MUMH M KOH(PUCKALMH HMYLIECTB YaCTHBIX JIMIL M 00-
mrectB» oT 17 okrs6pst 1921 1. [punoxenue 3-e k ct. 69 u 70 'K YCCP // Cobpanune Yzakonenunit u Pacro-
psbxenuii Paboue-Kpectbsnckoro [paButensctBa Ykpanssl. — 1923. — Ne 55. — C1.780.

20 I'pasicoarnckuii xonexe Ykpannckoit CCP. Hayuno-npaktuueckuii kommenTapwmii. — K., 1981. — C.150.

21 J1sepa O.B., Ilepecynvko C.I. TlincTaBu BUHUKHEHHS 1paBa JepkaBHOT Ta KOMYHAJbHOT BIacHOCTI //
[IpaBo BnacHocTi B Ykpaini: Haeu. noci6. / 3a 3ar. pen. O.B. d3epu, H.C. Ky3nenosoi. — K., 2000. — C.251.

22 Tam camo.

23 3axon Yxpainm «[1po aBTOpCHKe MpaBo i cyMixkHi mpasa» 23 rpyans 1993 p. Ne 3792-X1 // Odiuiitnmit
caiit BepxoBHoi Panu Vkpainu.

24 I'pasicoanckuii xonexe Kebeka. — M., 1999. — C.157.

25 [Tocmanoea Kabinery Minictpi Ykpainu «I1po ITopsaok o6iiky, 30epiraHss, OLiHK1 KOH(picKOBaHO-
To Ta iHIIoro MaiiHa, 10 MEPEeXOAUTh Y BIACHICTh IepXkKaBH, i posnopskeHHs HuM» Ne 1340 Bix 25.08.1998 p.
// Odiuiitanii caiit BepxoBnoi Paan Ykpainu.

26 [Iocmanosa Kabinety Minictpie Ykpainm Ne 1724 Bix 26 rpyans 2001 p. «[Ipo mopsnok o6iiky,
306epiraHHs, OLIHKM BWJIYY€HOr0 MHTHMMH OpraHaMH MaiiHa, IIOA0 SIKOTO BHHECEHO PIlleHHS Cymy Mpo
KOH(icKalilo, mepeiayi HOro MaifHa opraHaM Jep)KaBHOT BUKOHABYOI CIIY>KOW i pO3MOpSIKEHHS HUMY //
Odiuiitnmii caiit Bepxosnoi Panu Ykpaiuu. .

27 [Tocmanosa Kabinety Minictpis Yipainu Ne 607 Bix 26 ksiths 2003 p. «[Ipo 3arBepmxenns [Tops-
Ky opraHi3auii MUTHUX ayKLiOHiB, peasi3awii ToBapiB i TpaHCIOPTHHUX 3aCO0iB Ha MUTHUX ayKLiOHAX, TOBap-

112



Muckynsk 1.71. TIoHATTA Ta 3aranbHa XxapakTepucThKa LMBINbHO-NPaBoOBOro cnocoby...
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Ompumaro 3.05.2006
Pe3ome

B crarbe paccMaTprBalOTCs BOMPOCH 3aKOHOAATENBEHOTO PETYINPOBAHUS U MTPAKTUYECKOTO MPUMEHEHUS
KOH(UCKALNY, ONPEIENAeTCs €€ CyTh, MECTO B CUCTEME CIIOCOO0B MPHOOPETEHHs U NPEKpallieH s MpaBa coo-
CTBEHHOCTH, NepedeHb NMYIIEeCTBa, KOTOPOe MOUICKUT KOH(PHUCKALNY, MOPAIO0K peann3anny KOHPHCKOBaH-
HOTO UMYIIECTBA.

IL.I1. MUKYIIAK

Ilagno Ilagnoeuu Mukynak, acnipanm 3akap-
Namcoko20 0epICcaAsHo20 YHigepcumeny

HOHATTSA TA 3ATAJIBHA XAPAKTEPUCTUKA LIUBIJIBHO-ITIPABOBOI'O
CIIOCOBY 3AXMCTY HPABA ITPOMUCJIOBOI BJIACHOCTI

[Mparnenns Ykpainu Bctynutu jno CBiTOBOI opranisanii Toprieii i iHTerpyBarucs 1o
€Bporneiicekoro Coro3y TroCTpo IMOCTaBWIO MpobieMy (GOpMyBaHHA B Hamliid IepKaBi
[IMBIJII30BAHOTO PUHKY iHTEJIEKTyaJbHOI BIAaCHOCTI, HallBa)KJIMBIIIOIO CKJIAJOBOIO SIKOTO €
e(eKTUBHUIA 3aXUCT MpaB iHTeNeKTyanbHOI BlacHOCTI. B YkpaiHi akTMBHO 31iHCHIOETBCS Tap-
MOHi3allisi HOPMAaTUBHO-TIPABOBOI 0a3u y cdepi iHTENEeKTyanbHOI BJIACHOCTI BiAMOBITHO 0
MiXHapoaHUX HOpM. Ha 1ieit yac yxe mpakTH4HO chOpMOBAHO TPABOBi 3acamu anMiHicTpa-
THUBHOTO Ta CYIOBOTO 3aXUCTY MpaB Ha 00 ‘€KTH IHTEJIEKTYaJIbHOT BIACHOCTI, SKi BilMOBiNAIOTh
HopMmaM Yroau TPIIIC ta {upextus Pagu €C.

BaxxnuBoro mpobieMoro ChOrofIeHHsI € po3poOKa JieBHX MeXaHi3MiB pealizallii 3aKOHO-
JIAaBYMX HOPM 3aXKCTy TpaB iHTENEKTyalbHOT BIACHOCTI y CYIOBOMY MOPAAKY, OJHHUM i3 SKHUX
Moxke OyTu yTBOpeHHs B YKpaiHi crenianizoBaHoro IlarentHoro cyny. Ykaszom IIpesunenta
Vkpainu Bix 27.04.01 p. Ne285\2001 «ITpo 3axoau o0 0XOpOHH iHTENEKTYalbHOT BIACHOCTI
B YkpaiHi» HagaHo aopydeHHs KabineTy MiHicTpiB YkpaiHv BUBYUTH MUTAHHS LIOAO CTBO-
peHHs crienianizoBaHoro [lareHTHOTO Cymy.

HeoOxianicTh 1bOTO 3yMOBjeHAa MOTpebok KBalidikoBaHOrO pO3IIIANY  CKIaTHUX
TEXHIYHUX MUTaHb, SKi BU3HAYAIOThH CyTHlCTL criopy. Jlns MPaBHUITbHOTO iX BUpIlLIEHHs He-
00XifHO, 06 Cyani, KpiM FOPHIMYHOI KOMIETEHLIl, Maid MNEeBHHii DIiBEHb KOMIETCHLIi
TEXHIYHOI B raiy3i, sIka CTOCY€EThCS MPEeaMeTa CIIopy, Ta ClieliaibHi 3HaHHA y cdepi mpommc-
70Bo{ BIacHOCTi!.

Oco0NUBICTIO 3aXMCTY TpaBa MPOMHUCIIOBOI BIIACHOCTI € Te, 110 JlaHa CUCTeMa nepeadadae
NpoLeypH ONPOTECTYBaHHS BUAaYi MATeHTIB a00 BUMHEHHS 1HIIMX HempaBoMipHUX Ail. Taki
npoluenypu nepeadaueHi 3aKOHOIABCTBOM OaraTbox KpaiH i 37iiCHIOITbCS cCaMUMU NATEHTHU-
MU BiJIOMCTBaMH, SIKi pO3MJISJAI0Th TPOTECTH 1 MpUHMAIOTh BiNoBiAHI pimeHHs. Haifuacrimnie
OTIPOTECTOBYIOThCS TIOMIJIKOBI BHmaui. lle Moke 3adimaté iHTepecH iHIIMX MATEHTOBO-
JIOAINBIIB, SIKi i TIOJAFOTH MTPOTECTH IIOA0 BUAAHUX MATEHTH. Y AKX KpaiHax AOIYCKAE€ThCS
TIOZIAHHS MTPOTECTY 1€ A0 BUIA4i MaTeHTy. AJie € KpaiHu, 3aKOHOJJaBCTBO SKUX y3araji He J0-
MyCcKae ONMpOTeCTYBaHHs BUIadi MATEHTIB.

[Ilomo 3axucTy mpaBa MPOMUCIIOBOT BJIACHOCTI, TO MOT0 OLliIHKKM CKOpIllle HeraTUBHIi, HiX
MO3UTHBHI. 3akoH Ykpainu «[Ipo 0XopoHy MpaB Ha BUHAXOAM i KOPUCHI MOJETi» JTy)Ke CTUC-
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JI0 BU3HAuae Jii, [0 BBAXAIOThCS MOPYLIEHHSIM MaTeHTHUX MpaB, Hepeadadae MOXKIUBICTH
CTSTHEHHs 3 TIOPYIIHMKA 3aBAaHUX 30UTKiB, 30KpeMa i Heoaep)KaHi JOXOAM Ta BiILIKOAYBaH-
HSl MOPAJIBHOI IIKOIH.

Crarreto 35 uporo 3akoHy pO3LLIMPEHO MepelliK BUIB CIOPIB, 110 PO3MVISAAAIOTHCS CYIOM.
3a HOBOIO pelaKili€to, CyIy MiJISraloTh yCi CIIOPH 3 MPUBOAY BH3HAHHS MATEHTY HEOIHCHUM,
a TaKoX MPO HaJaHHS MPUMYCOBOT JiIIEeH3ii.

3MiHU i JOMOBHEHHS, BHeceHI 3akoHoMm Ykpainu Bix 21 rpymas 2000 p. go 3akoHy
VYkpainu «I[Ipo 0xopoHy mpaB Ha IPOMHUCIIOBI 3pa3Ku», HE TOPKHYIUCS IMUTAHb 3aXKCTY MPaB
BJIACHUKIB MaTEHTIB Ha MPOMUCIIOBI 3pa3KHu.

3akoH Ykpainu «[Ipo oxopoHy mpaB Ha 3HAKH ISl TOBAPIB i OCIIyT» y MOPiBHIHHI 3 Ma-
TEHTHUMH 32aKOHAMU, HisIKMU MPUHIMIIOBUMH OCOOJIHBOCTSAMH HE BUPI3HAETHCS. 3MiHU, BHE-
ceHi 10 3akony 3akoHonasueM 21 rpynHs 2000 p., TakoXX HE TOPKHYJTUCS MUTAHb 3aXUCTY TPaB
BJIACHUKIB CBioNTB. 3aKoH Ykpainu «I1po oxopoHy mpaB Ha Tornorpadii iHTerpabHUX MiKpo-
CXeM» y YacTHHI 3aXUCTy MpaB HaOImkaeThes 10 3akoHy Ykpainu «[Ipo aBTopchke mpaBo i
CyMixcHI IpaBay. 3akoH Ykpainu «IIpo oxopoHy mpaB Ha copTu pociun» y po3auti VI «3axuct
MpaB Ha COPT» MUTAHHIO MPO 3aXUCT MpaB MpUCBAYYE Tpu cTarTi. CTartd 53 MiCTUTH NpUNKC,
3a SIKMM CIIOPH PO3MISIAIOTHCS B MOPSIKY, ependadeHoMy 3akoHOAaBCcTBOM. Ctarts 54 BKa-
3y€ Ha CIIOPH, 10 PO3B'SI3YIOTHCS B CYJOBOMY TOPSIKY, @ CT. 55 BCTAHOBIIIOE BiAMIOBiNAIBHICTH
3a MOPYIICHHS MMpaB Ha copTH. [leTanbHille BUKIaIeHI HOPMU 3aXUCTy TpaB Ha MOBiJOMIICH-
Hsl TIOXOMKECHHS TOBapiB y 3akoHi Ykpainu «IIpo oXopoHy MpaB Ha 3a3HAYCHHS MMOXOKEHHS
TOBapiBy», aje i BiH He HABOIUTH KOHKPETHHUX CAHKIIH 3a MOPYLICHHS UX IPaB.

OTxe, MOXKHA KOHCTaTyBaTH, IO KOXKHHN 3aKOH 3 OXOPOHH IPOMHECIIOBOI BIACHOCTI Ma€
CBOIO CUCTEMY HOPM 3aXHCTY JAHOTO 00'€KTa IPOMICIOBOI BIACHOCTi. BOHM B OCHOBHOMY Tie-
pendavaroTh JIHIIe Iil, 10 BU3HAIOTHCS MOPYIICHHSM TOTO YW i{HIIOIO MATEHTHOTO 3aKOHY. IIi
3aKOHUW B HAJITO 3arajibHili popmi BU3HAYAIOTH 11i Ail, 0€3 HaIe)KHOT KOHKpETH3allii.

VY Ha3BaHUX 3aKOHAX MOAAHO 3arajibHUN Mepellik CHOopiB, IO PO3NIAAAIOTECS B CYIOBOMY
nopsnky. [Ipote uelt nepesik 3aBepiry€eTbcs HOPMOIO, 110 Oy/b-sKi iHIII COPY 3 TPUBOAY TIO-
PYILICHHS TOTO YH iHIIOTO MATEHTHOTO 3aKOHY MOXKYTh PO3IIIAIATUCS B CYIOBOMY TTOPSAKY.

Jlesiki 3aKoHU, sIK KOHKPETHI CaHKIIIT 32 Te UM iHIlIe MOpPYIIeHHs 3aKOHY, epeadavatoTh 3a-
raJIbHi IIUBITILHO-MTPABOBI CAaHKIIIT — BiAMIKOLYBaHHS 3aMolisTHUX 30UTKIB Ta MPUIMTUHEHHS T10-
pYIIEHHS, iHKOJIU BiJTHOBJICHHS MOPYUISHUX IpaB. [HIIli MAaTeHTHI 3aKOHM B3araii BiJICHUJIAlOTh
JI0 IIUBITHHOTO TMpaBa Mpo BiMOBIJANTbHICTb.

Take po3MaiTTsi HOPM MPO 3aXKCT MpaBa MPOMHUCIOBOI BIACHOCTI HE BUIpaBIaHE CIie-
11(iKOIO TOTO YW iHIIOTO 00'€KTa MPOMUCIIOBOT BIACHOCTI, X0ua 0COOJIIMBOCTI, Oe3repeuHo, €
il BOHM BpaXOBYIOTHCSI.

OTxe, YMHHE 3aKOHOJABCTBO YKpaiHM HE MIiCTUTH LTICHOI B3a€EMOY3TOMKEHOI CUCTEMU
HOPM TIPO 3aXHUCT TpaBa iHTEIEKTYaIbHOI BIACHOCTI. [CTOTHOO BAIOK0 CUCTEMHU 3aXUCTY iHTE-
JIEKTyabHOI BIIACHOCTI € TAKOX 11 3aHaATO HI3bKA epeKTUBHICTE. [lopyITHUKH MpaBa iHTeIeK-
TYaJIbHOI BIIACHOCTI HE JyXe OOSAThCS 3aCTOCYBAaHHS JO HUX YCTAHOBJICHUX YHHHHM 3aKOHO-
JABCTBOM CaHKIii. [HKOM TOXOIM BiJl HEIPaBOMipHOTO BUKOPUCTAHHS 00'€KTa MPOMHUCIIOBOT
BJIACHOCTI MEPEBUINYIOTh YCTAHOBJICHI CAHKIIIT B COTHI pa3iB (3 JIMXBOIO) MEPEKPUBAIOTH T10-
HECEHi BUTpPATH.

[ToTpiOHa >kopcTKilIa cucTeMa 3aXHUCTy MPaB iHTEJIEKTYaIbHOI BIIACHOCTI, 3aCTOCYBaHHS
KOl Ma€e Ha3aBkAW BiIOWUTH Yy MOpYUIHWKA Oa)KaHHS HENMPaBOMIpHO BHKOPHCTATH TBIp 4H
00'eKT MPOMHUCIIOBOI BJIACHOCTI.

Bagamu 9uuHHOT cUCTEMH 3aXHCTY TpaBa iHTEJIEKTYalbHOI BIACHOI € TAKOXK BiICYTHICTBH
crieniaaizoBaHuX CY/IiB i CY[IIB, 1[0 MPU3BOIUTH JI0 TPUBAIKMX CTPOKIB PO3MIISy HABITH HE Y-
K€ CKJIaJHHX CIpaB 3 MPUBOAY MOPYLICHHs MpaBa iHTeNeKTyallbHOI BiacHocTi. llle omHiero
NPUYUHOI0 HEHOCTATHBOT €(EKTHBHOCTI 3aXUCTy IpaBa iHTENEKTYallbHOI BIACHOCTI € YHC-
JICHHI MO>KJIMBOCTI IOPYIITHHKA YHUKHYTH BiJIIOBiIabHOCTI 32 HEBUKOHAHHS BXKE MPHUHSITO-
rO CyIOM pillleHHs Y CIpaBi Ha KOPUCTh MO3MBAYa, a 116 Ma€ HACIiAKOM 3aTATHEHHS BUKOHAH-
HSl Ha JIOBTi POKHU.

OpHuM i3 HalBaXJIMBILIMX MOKAa3HMUKIB €()EeKTUBHOCTI MAaTEHTHOIO 3aKOHONABCTBA € ra-
PAHTOBAHICTh 1 3aXMILEHICTh MPaB Ta 3aKOHHUX IHTEPECIB aBTOPIB i MATEHTOBOJIO/IJIBI[IB BU-
HaXOliB, KOPUCHUX MOJieNel Yd MPOMHUCIOBUX 3pa3KiB. IlopylieHHsl maTeHTHOT MOHOMOJMIT B
YMOBaxX pUHKY HaOyBa€e BEJIMKOr0 €KOHOMiYHOIO 3HAYEHHS.
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Muckynsk 1.71. TIoHATTA Ta 3aranbHa XxapakTepucThKa LMBINbHO-NPaBoOBOro cnocoby...

3axuCcTOM MpaB Ta 3aKOHHUX iHTEPECiB aBTOPiB i MaTeHTOBOJOAIIBIIB € MependadyeHi 3a-
KOHOM 3aXOH LIONO0 TX BU3HAHHS Ta BiIHOBJICHHS, MPUITUHEHHS IX MOPYIIEHb, 3aCTOCYBAHHS
JI0 TIOPYIITHUKIB CaHKIIil, a TAKOXK MEXaHi3M peai3allii [ux 3aXoiB.

KOpucnukuiiina Gpopma 3aXUCTy MaTeHTHUX MpaB Niepeadayac AisTbHICTh YITOBHOBAXEHUX
JepIKaBOIO OPraHiB MIONO 3aXUCTy MOPYIICHHX MPaB Ha 00’ €KTH MpaBa iHTEJIeKTyalbHOT Biac-
HOCTi abo0 mpa, 10 OCTIOPIOIOTHCS2 Ta, CBOEID YEPrOk0, Bi/ITHOCUTH CY/IOBHI Ta aJMiHiCTpaTHB-
HUI MOPAAKH 3aXUCTy LuX mpas. [IpoTe noMiHye cynoBuii mopsiiok, Mo3ask agMiHiCTpaTUB-
HUI 3aXKCT MATCHTHHX TPaB 3[iHCHIOETHCS JIUIIE Y BHIMAAKAX, IPSAMO BKa3aHHUX Y 3aKOHi.

AIMiHICTpaTUBHHHN TOPSAOK 3aXUCTy MATEHTHUX IIPaB O3HAYa€ MOAAHHS 3arepeucHb 0
AnensauiiiHoi nanatu [latreHTHOro BimoMmcTBa YkpaiHu. 3amepedeHHs Moxxke OyTH mojaHe y
3B'SI3Ky 3 BiZIMOBOIO Yy BHWa4i mareHTy. BoHO Mae cTocyBatuch OAHIEl 3aiBKM W MICTUTH
OOIpyHTYBaHHSI HEMPABOMipPHOCTI OCKapKyBaHOTO pimeHHs. J[o 3arnepedeHHs T0NaeThes J10-
KyMEHT, SIKUi MiATBEpXKye€ CIIaTy BiAnoBigHoro 30opy. B pasi mpomycky TepmiHy nonaui 3a-
MePEUCHHs 3asIBHUK MOXKE KIIOMIOTATH MPO WOTO BiXHOBJIEHHS, MiATBEPAUBINN HASBHICTB IT0-
BaKHUX MPWUYHH i CTUTATUBIIN CTeI[ialIbHU# 30ip 3a BiIHOBIICHHS MPOMYIIEHOTO CTPOKY.

TonoBoro AnensuiifHOT ManaTu NPU3HAYAETHCS KOJIETis B CKJIAZl HE MEHII SIK TPhOX YJIEHIB
uiel manatu st BeeHHs crpaBu. Koueris po3niisaae 3anepedeHHs i IoJaHi Marepiaid B pH-
CYTHOCTI 3aiHTepecoBaHUX 0cCi0. 1i pillleHHS MPUHMAIOThCS MPOCTO OUNBIIICTIO TOJOCIB.
PimenHst xoJerii, 3aTBepiXeHe ToloBol0 AmessiuiiHoi nmanartu, HaOyBae craTycy pillleHHs
AnesnsuiiiHol majaTtv ¥ HaACHIIa€ThCA 3asiBHUKOBI.

Jlo 3aTBepmKeHHS TOJOBOK AMNENSMIHHOT Manaty pileHHs Kojerii B MiCAYHHN TepMiH
TicJis AaTh HOro MPUIHATTS KOJeTiero MoXke OyTH BHECEHHUH MPOTeCT Ha Lie pitneHHs. [IpotecT
Mae OyTH pO3MISHYTHN cTapuMm ab0 HOBUM CKJIQJIOM KOJIeTii ynmpomoBX Micsis. PimieHHs,
MPUIHATE 32 TIPOTECTOM 1 3aTBEPIKEHE TOJIOBOIO ATIENAIHOT NaJlaTH, € OCTATOYHUM pillleH-
HAM AnensuiiiHol nanatu. BoHo Moxe OyTH ckacoBaHe Tilbku cynoM. PimeHHs AnensiuiiHol
najatu Moxke OyTH OCKap)KeHe 3asBHUKOM y CYJOBOMY IMOPSAKY YIPOJOBX LIECTH MiCSILIB
TCIISL TaTH WOTO OJlepyKAHHS.

Bci iHIII MaTeHTHI COpU PO3MISJalOThCS CyJaMy, B TOMY YHCIi TOCHOAAPCHKUMH 1 Tpe-
TelicCbKUMU. 30KpeMa, B CyIaX BUPILIYIOThCS CIIOPH MPO:

— BUBHAHHS NAMEHMY HeOTUCHUM,

— NPaso asmMopcmea Ha 8UHAXIO, KOPUCHY MOOENb YU NPOMUCTIOBUL 3PA30K,

— BCMAHOBIIEHHSL NAMEHMOBON00LTbYsL

— NOPYUIeHHs. NPABa HA BUKOPUCTNAHHS 3aNAMEHMOBAH020 8UHAX00Y, KOPUCHOT MOOeN] Yl
NPOMUCTIOB020 3PA3KA MA THUUX MATIHOBUX NPAS NAMEHTNOBON00INbYsL,

— VKIAOAHHS. MA BUKOHAHHS NiYeH3IHUX 002080Pi8;

— HAOAHHS NPUMYCOB0T NiYeH3ii;

— NPaso NONepeoHbLO20 KOPUCTY8aud;

— suNIamMy 8UHA20POOU A8Moposi pobomooasyem,

— eunaamy KOMneHcayiti, nepeddavenux nameHmHUM 3aK0H00aecmeom YKpaiHu.

Lleit nepenik, 3akpimuieHui cT. 35 3akoHy Ykpainu «I1po oxopoHy nmpaB Ha BUHAXOAH i KO-
pUCHI Mozeni» Ta cT. 27 3akoHy Ykpainu «IIpo oXopoHy mpaB Ha MPOMUCIIOBI 3pa3ku», He €
BHYEPITHUM, i B CyIaX pO3MIAIAOThCs OyIb-sKi iHIIIi CTIOPH, TIOB'S3aHi 3 paBaMH, 110 BUTUIU-
BAIOTh i3 ()aKTy CTBOPEHHSI BUHAXO/Y, KOPUCHOT MOJIEJi Y MPOMHUCIIOBOTO 3pa3Ka, Buaadi na-
TEHTY Ha 1Ieil 00'€KT MpaB iHTEJNIEKTyaIbHOI BIACHOCTI a00 HOro BUKOPUCTAHHSI.

Po3misn maTeHTHUX CMOPiB y MiCIIEBUX Ta TOCHOAAPCHKUX CyJaX 3MiHCHIOEThCS 3a 3aralib-
HUMU MpaBUJIaMM CyAOBOI MpoLeAypH, sIKi nependaueni B LMBiTsHOMY mpolecyalbHOMY KO-
nekci Ykpainu ta T'ocnonmapcbko-mpouecyanbHOMy Koiekci Ykpainu. Cropu, nepenaHi 3a
PILIEHHSAM CTOPiH JI0 TPETEHCHKOrO CyMy, BUPILIYIOTHCS BiAMOBIAHO JO PeryiaMeHTy JaHOTO
TPETEUCHKOrO Cyy.

3axucTy MpaBa iHTENEKTyalbHOI BIACHOCTI Ha pe3y/bTaTd iHTENEKTyalbHOI NisJIbHOCTI
LK VYkpainu npucesiaye cT. 432, sika MpOToJIoNIye, 0 KOXKHA 0c0o0a Mae MpaBo 3BEPHYTHUCS JI0
CyIly 3a 3aXHMCTOM CBOTO TpaBa iHTeJIeKTyaJ bHO1 BIACHOCTI BiAMOBiAHO A0 cT. 16 poro Konex-
cy. Cyn y Bumajakax i B HOPSIKY, BCTAHOBJICHUX 3aKOHOM, MOXKE TIOCTAHOBHUTH PIllICHHSI, 30K-
pema, po:
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Mpo6nemun LUBINBLHOIO Ta NiANPUEMHULILKOIO NpaBa B YKpaiHi

1) 3acmocyeanns ne2aiinux 3ax00i8 w000 3an00icanHs NOPYULEHHIO NPABA THMENeKNY allb-
HOI 8acHoCcmi ma 30epedicentsi 8iON0GIOHUX 00KA318;

2) 3ynuHeHHs: NponycKy-uepe3 MUumHuii KopooH Yipainu moeapis, imnopm 4u excnopm
AKUX 30iUCHIOEMbCS 3 NOPYULEHHAM NPABA IHMENEeKMYaNbHOT 8IACHOCI;

3) eunyuenHs 3 yuginbHo20 060POMY MOBAPIE, BULOMOBNEHUX ADO 68E0EHUX V YUBINLHUL
0060pOmM NOPYULEHHM NPABA THMENEKM) ANbHOT 6IACHOCHII,

4) sunyuennsa 3 yuginbHO20 0OOPOMY Mamepianié ma 3HAPsAOb, WO GUKOPUCTNOBYBANUCA Ne-
DeBadiCHO 0715 6U20MOBNIEHHS MOBAPI6 3 NOPYUEHHAM NPABA IHMENEeKMYanbHOT 61ACHOCHI;

5) 3acmocyeanns pazo6oeo epouio8020 CMsACHEHHs 3aMicmb 8i0UWKOOYEaHHS 30UMKI6 3a
HenpasomipHe UKOPUCMAHHS 00'€kma Npasa iHMenleKmyanvHoi 1acHOCmi,; PO3MIp CMsACHEH-
H5L 8UBHAYAEMBCSL 8i0ONOBIOHO 00 3AKOHY 3 YPAXYBAHHAM GUHU 0COOU MA THWUX 0OCMABUH, U0
Maromo iCIomHe 3HaYeHHs,

6) onybnikyeanHsa y 3acobax macoeoi ingopmayii eioomocmeil npo NOpyuieHHs npaea
iHmenexmyanvHol 61ACHOCII Ma 3MIiCM CY008020 PileHHsl W00 MAK020 NOPYULEHHSL.

Leit kopoTkuii OIS 3aKOHOAABCTBA MO0 3aXUCTy MpaB Ha 00'€KTH MPOMUCIOBOI Bllac-
HOCTI JIa€ MiJICTaBy 3pOOUTH KiJIbka BUCHOBKIB.

[To-nepine, eNWHOT IJTICHOT CHCTEMH 3aXKMCTY TPaB MPOMHUCIIOBOI BIACHOCTI YHWHHI 3aKO-
HU YKpaiHu He CTBOPIOIOTh. UMHHA cucTeMa HeloCKOHaIa i Manoe(eKTHBHA.

[To-gpyre, He BUPOOIEHO €IMHUX CAaHKLiH 3a MOPYLIEHHS MaTeHTHHUX MpaB. Jleski 3aKoHu
BiJICMJIAIOTh JIO 3arajbHUX IUBUILHO-MPABOBUX CAHKI[IM BiJIMOBIAAIBHOCTI 32 MOPYIICHHS Ma-
TeHTHUX npaB. CrelnianbHUX 3ac00iB BOHM HE BCTAHOBIIIOIOTh.

[o-TpeTe, BiAmKoayBaHHS MOPATIBHOI IIKOMH TepeadadeHe JINIIe 3a MOpyIIeHHs MaTeHT-
HUX TIpaB Ha BUHAXOIM W KOPHCHI MOJIENi Ta TMpaB Ha COPTH POCIHH.

[To-uetBepte, skuO AisTHME crienianizoBaHuil [lareHTHHI Cy/, 3aiBHUKM Ta BIACHUKHU
OXOPOHHHX JIOKYMEHTIB aKTUBHillIe 3BEPTATUMYThCA JI0 TAKOTO CyIy B HaJlii Ha omepaTuBHUI
i KBaJ'[l(blKOBaHI/II/I po3mIsin cnpas, 1o noTpeOyIOTh i IOPUINYHUX, 1 crienialbHuX 3HaHb. [la-
TEHTHUH Cyln 34aTHUN 3a0e3NEYnTH CIpaBeMJIMBille, KOMIIETCHTHIIIE Ta OIMEpaTHBHIIIE
BHpIIIIEHHS CTIOPiB, BPaXxOBYIOYHM ChOTOIHIIIIHE 3aBaHTAKEHHS CYAJIB Ta BiJICYTHICTh Y HHX
crewniajibHOl MiATOTOBKH.

YrBopenus IlarentHoro cymy notpedye cyTTeBHUX (hiHAHCOBHX BUTPAT, ajie HOro yTBOpEH-
HsI IOTIOMOXKE 3BECTH JI0 MiHIMyMY PU3HK CYIOBHMX MOMMJIOK i 3a0e3neunTy edeKkTHBHE Mpa-
BOCYAS.

U Bowuyxuii FO.JI. TlpasoBas pedopma n3obpeTarenscTa: npobnemsl 1 pemenns — K.: Hayk. mymka,
1992. — C. 61-62; l'ananmuu M. IlatenTHuii cyn YkpaiHU-HarajibHa mpodjeMa CTBOPEHHs €IUHOT CUCTEMH 3a-
XHUCTY MPOMHCIIOBOT BIacHOCTI. // IHTenekTyanbHa BiacHicThb. — 1999. — Ne 1. — C. 3-6; [lannaoii M. TlateHt-
HHH CyaI: apryMeHTH «3a» // IHTenekTyanbpHas cooctBeHHOCTE. — 2002. — Ne 4. — C. 4-8.

2 )Kapoe B.0. 3aXuCT NpaBa Ha 00’ €KTH iHTEIEKTyalbHOT BAACHOCTI: 3aXKCT NPaB Ha 00’ €KTH MPOMHUCIIO-
BOT BJIACHOCTI. 3aXHCT aBTOPCHKUX Ta cyMixkHuX mpaB. Koncnekr nekuiit. — K., -C.68

Ompumaro 2006
Pe3rome

Crarbs NOCBALIEHA aHANN3Y TOHATHS U 00IIEeH XapaKTepHCTHKe IPakAaHCKO-PaBOBOTO crocoba 3amiu-
THI TIPaB MPOMBIIUICHHOI COOCTBEHHOCTH B YKpauHe.

B pabote peransHO mpoaHaTH3UPOBaHBI BOIIPOCH, CBA3aHHBIE C HEOOXOMMMOCTBIO co3aanus [larenTHo-
o Cy/ia, aHATM3UPYIOTCS MPOOJIEMHBIE aCTEKThl U MPMHLIMITBI PACCMOTPEHHUS CyJaMHt Jiell B cepe MHTEeILIeK-
TyaJIbHOW COOCTBEHHOCTH. YUTeH 3apyOe)HBIH OIBIT, MPOaHAIM3MPOBaHA HOPMAaTHUBHO-IIpaBoBas 0asza U
NPUHIUIBL CyleOHO 3aIUThl MPOMBIIUICHHOI COOCTBEHHOCTH, BBISIBIICHBI HanOoJIee XapaKkTepHble podiie-
MBI U TTPOOEITBl B 3aKOHOMATENBCTBE, CHOPMYITUPOBAHBI KOHKPETHBIE NPEATIOKEHUS 110 UX YCTPAHEHHIO.
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Opobeupb K.M. TpobnemHi acnekTy NpeacTaBHULTBA 3a AOBIPEHICTHO

K.M. OPOBELb

Kocmanmun Mukonaitosuu Opoodeuv, cmyoenm
5 xypcy Hayionanvnoi wopuouunoi axaoemii V-
painu imeni HApocnasa Myopozo (m. Xapxis)

IMPOBJIEMHI ACTIEKTHU TIPEJJCTABHUITBA 3A JOBIPEHICTIO

[IIBuakuit po3BUTOK 1 3MiHA IIUBIIBHOTO 3aKOHO/IABCTBA 3yMOBITIOIOTh HEOOXiIHICTh TIepe-
OCMUCIIEHHsI 0araTboX yCTaJeHUX HAYKOBUX MOHSATH i YSBIEHb, MEPEVISILY iXHBOTO 3MICTY 3
METOIO YiTKiIlIOTO BCTAHOBJIEHHS JiHICHOTO 3MiCTy TOTO YM iHIIOTO TEPMiHa, JI0 SIKOTO 3Bep-
TaETHCSl YKPaiHCHKHMH 3aKoHOMaBenb. [lo umcia Takux TEpMiHiB HaJIe)XaThb KaTreropist DoBipe-
HOCTI, 110 He JicTalia €JUHOTO PO3YMiHHS aHi HayKOBIIiB, aHi IOPUCTIB-MIPAKTHKIB. 3po3yMilo,
aJleKBaTHe TIyMavyeHHS TOBIPEHOCTi Ma€ BeJIMKe TEOPETUUHE 3HAYeHHs, 00 KOMIUIEKCHUH po3-
D[] iHCTUTYTY MPEACTABHHULITBA HE MOXKE BBXKATHUCS MOBHUM O3 BUBYCHHS JICTANBHUX i JO-
KTPUHAJBHUX AeiHilii moHATTsA, BkuToro y masi 17 «[IpenctaBaunrBo» LluBiasHOTrO KO-
nekcy Ykpainu (Hagam — L[K).

HesBakatoun Ha Te, 110 BUOKPEMJICHHS iHCTUTYTY MpeACcTaBHULITBA He € HoBauiero LK, a
Bi/IMOBIIHI HAYKOBi po3pOoOKM Ha TepUTOpil YKpalHU Maju Micllie B JIOPaJASTHChKI YacH, mie i
ChOTOJIHI BU3HAYEHHS JIOBIPEHOCTI y clielliali3oBaHiii Jiteparypi He 30iratothes. Hampukian,
anamisyroun gymku I. Kpaceka, O. Ky3smumuna, C. ®@ypcu, JI. 1llanosan Ta iHIINX aBTOPIB,
HEBaKKO MOMITHTH, IO IiIXOIH, 3aCTOCOBYBaHI CyYaCHUMH aBTOpPaMU IPHU PO3DIsiAL TOBipe-
HOCTI, HEPiJIKO MPUHIIMTIOBO BiJIMiHHI.

V wii cTarti mocTaBiaeHo TakKi 3aBJaHHS:

— BU3HAYUTH JOMIHAHTHI MiX0U A0 PO3YMiHHS JIOBipEHOCTI;

— KPUTHYHO TpOaHali3yBaTH MOTVISITN HAYKOBIIIB 100 MOXKIIMBOCTEH 3aCTOCYBaHHS PO3-
[JIlyBaHOTO TEPMiHa;

— OKPECIIUTH CYyTHICTh, OCHOBHI BU/IM Ta IOPUIUYHE 3HAUYEHHS TOBIPEHOCTI B CKJIa il iIHCTH-
TYTy TIPEICTABHUIITBA B [IUBUTLHOMY IpaBi;

— copMymtoBaTH AesKi MPOMO3UIil i MEepCreKTUBY 3aKOHOAABYOTO 3aKpillJIeHHs JOBi-
peHoCTi.

3a 4. 1 cT. 244 11K npencTaBHUNTBO, SIKe IPYHTYEThCS Ha IOTOBOPIi, MOXKe 3/1iHCHIOBATHUCS
3a joBipeHicTio. BimnoBimHo 1o 4. 3 cT. 244 11K, «10BipeHICTIO € MMCbMOBUI TOKYMEHT, 1110
BHJIAETHCA OJIHIEI0 0CO0OK0 iHIIIH 0CO01 IS IPeACTaBHUIITBA MEepe TpeTiMH ocobamMmy.

L. KpaCBKO mmcpecmoe W0 OIHOCTOPOHHS BHJaua CaMmoi JHIIe Z[OBlpeHOCTl KoTpa
HaBiTh MiCTUTh BCi HEOOXiIHi YMOBH AJisl 3AilICHEHHS TPENICTABHULTBA, HE MOXKE MiAMIHUTH
JIOTOBIp TpE/ICTaBHHUITBA (T06T0 oomosnericmo wjoHaimerue 06ox cmopin. — K.0.), Tox BU-
Jlava TOBIPEHOCTI 3a HAasBHOCTI OTOBOPY — L€ PaBOYNH, CTIPAMOBAHHA Ha peauizariiro mpa-
BOBiTHOILIEHHS, 110 paHille Bxke BUHUKIO!. BogHouac y cT. 249 LK igeTscst mpo ckacyBaHHS
JOBipEHOCTI, ajie TEPMiH «CKacyBaHHs» He BXKHBAETHCS aHi CTOCOBHO OJHOCTOPOHHBOTO Ipa-
BOUHWHY, Bill sIKOTO BiAMOBIsIIOTECA (4. 1 c1. 214 1IK), ani moxkyMeHTa, 110 MOXKe BTpavaTH
YUHHICTb. OTXKe, BAPTO MOTOAUTHUCS 3 Ti€IO TyMKOIO, IO Mij CIIOBOCIIONYUYEHHSIM «CKacyBaH-
HSI JIOBIPEHOCTI» PO3YMI€ThCA MPUIMHEHHS] TPABOBIAHOIIEHHS Ta IUBUIBHUX TpaB i
000B’s3KiB, KOTPi CKJIAJJAF0Th 3MICT TAKOTO MPABOBiTHOMIEHHS, TOOTO Ma€ Miclle I1ie OJIHE 3Ha-
YeHHsI JoBipeHOCTi. 3 wLiel NmpuuMHM B JiiTeparypi BBaxaeTbes, o LK, rosopsum mpo
JIOBipEHICTb, BXKMBAE 11€ MOHATTS B TPHOX CeHcax: 1) sk MpaBOYMH; 2) K TOKYMEHT; 3) K MO-
BHOBa)keHHs12. Ha Hamry myMKy, SKIIO B LiIOMY IIe TPHITYIIEHHS i MOXXHA PO3ILIHIOBATH SIK
CIIyIlIHE, TO OiJIbIII TOYHUM BUAAETHCS 3ayBaXKEHHS, 1110 PABOYNHOM € HE BJIACHE JIOBIPEHICTb,
a BHJaYa JOBIpEHOCTI; MOBIPEHICTh — HE MPOCTO MOBHOBAXKCHHS, & JEJIErOBaHE, OCKIIbKU
3MIACHIOETHCS TTPEJCTABHUKOM TiJIBKH BiJl 4y»KOTO iMEHi.

BinnopinHo 10 Ha3BaHUX MiIXOMiB AU(EPEHLIOIOTh i XapaKkTepHi O3HAKU OBipEHOCTI.
3okpema, sIK MpaBOYMH BUAa4a JOBIPEHOCTI Mae CBill 3MiCT, 10 SIKOTO BiIHOCHMO YMOBH IpO

© K.M. Opobeus, 2006
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Mpo6nemun LUBINBLHOIO Ta NiANPUEMHULILKOIO NpaBa B YKpaiHi

npeamMet (ToOTo Ail, sAKi MOXKe BUMHATH Bifl iMEHI 0COOH, SIKY MPEICTaBIIAIOTh, MPEICTABHUK)
Ta CTPOK [Iii JoBipeHOCTi (000B’A3KOBO BCTAHOBIIOETHCS JaTa ii BUMHEHHS), i popmy. Dopma
JIOBipEHOCTI Mae BiAMmoBigaTté ¢opmi, B sKili 32 3aKOHOM Ma€ BUMHATHCS MpaBovyMH (4. 1
cT. 245 1IK).

SIK TOKYMEHT JOBipeHiCTh BONOAi€ HOPMATBLHUME PEKBi3UTAMU, IO XapaKTePU3YIOTh Ja-
HY nepen6aquy 3aKOHOM MaTepianLHy thopmy OZiepIKaHHS, 36epiraHHﬂ BUKOPHCTAHHS i 110~
Ha iHIIOMY HOCI€Bi, HAPUKITAM, JOBIPEHICTH BiJ lMeHl }opn):qum 000614 MYCI/ITL CKpiILTIOBa-
THCSl TIeYaTkoro i€l ropuandnoi ocodu (cT. 246 1IK); B TekcTi HOTapialbHO MOCBiTYEHOT
JIOBipeHOCTI MaroTh OyTH 3a3Ha4yeHi Miclie i nata i1 cknaaeHHs (mianucaHHs), Npi3BUILe, iM’s
Ta Mo 0aThbKOBi (TTOBHE HaliMEHYBaHHS IOPUANYHOI 0COOM) i Miciie iepedyBaHHs (Miclierepe-
OyBaHHS IOPUINYHOT 0COOM) TIpECTaBHUKA Ta 0COOH, Ky MpPEACTaBIISAI0Th, & B HEOOXiMHUX
BUNAJKaX — i mocaja, Ky BiH o0iiiMae (IHCTpyKIist Mpo MOPsIIOK 3AiHCHEHHS HOTapialbHUX
Nt HoTapiycamu Ykpainu)3. OcoOyiuBi BUMAIKK MOCBITYEHHS JOBIPEHOCTI NepedayeHo B ya-
ctuHax 2—4 ct. 245 11K, a takox y [ToctanoBi Kabinety MinictpiB Ykpainu Big 15 depBHs
1994 p. Ne 419 «IIpo mopsa0OK MOCBiAYEHHS 3aMOBITIB i AOPYUYEeHb, MPUPIBHIOBAHUX 0 HO-
TapiajabHO MOCBiTYEHUX.

IToBHOBa)KEHHA € HE aOCONFOTHUM, a Ma€ MEBHI MeXi, IKi BU3HAYAIOTHCS 3aKOHOM abo0 00-
CSITOM TIpaB 0coOU, Ky TPEACTABNIAIOTh.

JocipKyo9r THTaHHS PO MOKIIABICTh BU3HAHHS TOBIPEHOCTI IMiJCTABOI0 BUHHKHEHHS,
3MiHU W MPUNIMHEHHS MPEACTAaBHUIBKAX MPABOBITHOCHH, — IOPHAMYHAM (PaKTOM TpPEICTaB-
HUIITBA — IAIAEMO, 110 TaKa MOXJIUBICTB, 32 MO3ULIEI0 YKPATHCHKOTO 3aKOHO/IABLIs, BUKITHOUE-
Ha, B YOMY MNepeKoHye aHaini3 4. 3 c¢T. 237, 4. 1 Ta 2 c1. 244 LIK. Tox n00poBisibHe npencTas-
HUIITBO (HpeZ[CTaBHI/IHTBO 3a JOBipeHICTI0) HEe MOBWHHE OTOTOXKHIOBATHCS 3 TaKUM, KoTpe
IPYHTY€ETBLCS Ha IOTOBOPI, aJKe niocmagoio MEepIIOro Moze OyTH sIK ﬂoromp Mpe/ICTaBHIKA i
ocodu, SIKy MPe/ICTaBIISIOTh, TaK i i ropuuyHi GaKTH, HATPUKIIAJ aAMiHICTPATMBHUE aKT
- cny>1<6013a incrpykist Tomo (C.H. bparycs, O.C. I/IO(bq)e B.A. Pacenues, b.b. UepenaxiH,
JL.I. lllanoBan Ta in.)*. JliameTpanbHO MPOTHIIEXKHI i1eT cipuitHANIO0 3akoHOAaBcTBO Pociiicbkol
Oeneparii BianosigHo 10 a063. 1 . 1 cT. 182 [{uBinbHOTO KOIEKCY SKOT BUJIIISIOTHCS TaKi FOpU-
JUYHi (haKTH, 10 € MiJcTaBaMy MPEJICTABHUIITBA i TOBHOBAXEHHS: 008ipericmy, BKa3iBKa 3a-
KOHY H aKT yIIOBHOBaXXCHOTO Ha T ICP)KaBHOTO OpPraHy YK OpraHy MiCLIEBOTO CaMOBPSIyBaH-
Hs1. A 3rigHo 3 a03. 2 . 1 cT. 182 [luBinsHOrO KOnEkcy Pociiicbkoi @enepallii MOBHOBKEHHS
MOYXKe TaKOXX BUIUIMBATH 3 OOCTAaHOBKH, 3a SIKOT Ji€ MpencTaBHUK (MpoAaBenb y po3ApiOHii
TOpPriBli, Kacup i T. iH.)5. MaOyTh, Le MOB’sA3aHe 3 TUM (PAKTOM, IIO ICTOPUYHO MOHATTS
JIOTOBOPY JIOPYYEHHs Ta MPEJICTAaBHULITBO 3a JOBIPEHICTIO SIKIIO He 30iramucs, TO Oynu
CYMIXXHUMHO.

3anexxHo Bif 3MIiCTy Ta 00CATYy MOBHOB&KEHb, SIKUMU HAJUISETHCS MPEICTaBHUK, Tpa-
JIUIIAHO PO3PI3HAIOTH TPU BUAU JOBIpeHOCTI: 1) reHepasibHi (3arajibHi) TOBIpEHOCTI — BU/a-
FOThCS TIPEJICTABHUKAM JUTsl YKJIAJaHHS Pi3HOMAHITHUX MPaBOYWHIB (HANPHUKIA] JOBiPEHICTb,
sKa BUAAETHCS KEPIBHUKOBI (iniany ropuanyHoi ocodn); 2) crieniaibHi JOBipeHOCTI BUAAIOTh-
Csl Ha 3/IIHCHEHHS HU3KHU OJHOPIAHUX Mii (IOBIpEHICTh IJIs MPEACTABHUITB y CY/li, HA OTPH-
MaHHS TOBAapHO-MaTepiaibHUX IiHHOCTeH BiJ BaHTaxomepeBi3HWKa i T. mom.); 3) pa3oBi
JIOBIpEHOCTI — BUAKOTHCS AJ1s YKIIaIeHH TOYHO BU3Ha4YeHOro npaBounHy’. [linkpecnumo, 1o
reHepalIbHIH XapakTep TOBiPEeHOCTI He 03HAYAE Te, IO MPEACTAaBHUK MOXKE BUMHUTH OyIb-sIKi
OPUANYHO 3HAYYINi Mii Bif iMeHi ocoOu, sIKy TpENCTaBNISIOTH;, HACIPAaBJi MOBHOBaXKEHHS
NpeACTaBHUKA ICTOTHO 0OMEXYIOThCS, 3 OAHOTO OOKY, (PaKTHUHUM 00CATOM MOXKJIMBOCTEH OC-
TaHHBOI 0CO0H, II0 HE MAIOTh 0COOUCTOI MPHUPOJIH, a 3 IHIIOTO — BKa3iBKAMH 3aKOHYS.

3aJiexHO BijJl HASBHOCTI a00 BiZICyTHOCTI Y 0COOM, sika BUJaia JOBipeHiCTh, MpaBa Ha Ho-
ro ckacyBaHHs B OyIb-sSKMH 4Yac, MOXXHAa BHOKPEMHUTH BiIKIWYHY Ta O€3BiIKINYHY
JIOBIPEHICTb.

Sk MOBHOBa)KeHHSI, IOBiPEeHICTh MOXe OyTH NpUTNMHEeHA a0 CKacoBaHa, a sIK MPaBOYMH —
BH3HAaHA HeJliHCHOI0 (HIKYEMHO YU OCIOPIOBAHOI)).

OTxe, MOXKHA 3alPOTIOHYBATH 3aKOHOIABUO yTOUHHTH cT. 249 1K, ne 3a3HaunTH He cKa-
CyBaHHS JIOBipEHOCTI, a CKacyBaHHS MOBHOBa)XKEHb MPEJCTaBHUKA 3a JOBIpEHiCTIO. A B IIiJIO-
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Opobeup K.M. MpobrnemHi acnekT NpeacTaBHULTBA 32 AOBIPEHICTIO

My, rajjaeMo, BapTo 3yIHMHUTHCS HAa €IUHOMY BHU3HA4YEHHi JOBiPEHOCTi K MMCHMOBOTO JIOKY-
MEHTa, 710 YOro i MOBWHHE MPUHTH LWBiJIbHE 3aKOHOJABCTBO. AJie CIOYATKy MYCHTh OyTH
CTBOpPEHA €IMHA HAyKOBa KOHIIEMIis, JIe MPOIMOHYBaNoOCcsAs O Jomep)kaHHs He moJihoHIYHUX
iHTepnpeTariif JoBipeHocTi, a yHidikoBaHOI AediHiii, 3aikcoBaHoi y 4. 3 cT. 244 LK.
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Ompumano 4.04.2006

Pe3srome
B cTtarbe onpenenstorcs JOMUHUPYIOLIME B COBPEMEHHON HAyKe MPa)<IaHCKOro MpaBa MOAXOAbl K MOHHU-
MaHHI0 JOBEPEHHOCTH. HpoaHaﬂmeOBaHm B3MIAAbl YYEHBIX OTHOCUTEJILHO BO3MOXKHOCTEH MCIOJIb30BAHUS
JAHHOT'O T€pPMHHA, ONpPEACIeHa CYIIHOCTb, OCHOBHBIC BHUJBI U FOPUANYECKOE 3HAYCHUE NOBEPEHHOCTHU B CO-

CTaBe MHCTUTYTa MPEACTABUTENBCTBA, CHOPMYIHPOBAHBI HEKOTOPbIE MEPCHEKTHBBI 3aKOHOAATEIBHOIO 3a-
KpEIUIEHUs! JOBEPEHHOCTH.
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ATrPAPHE, 3EMEJNIbHE TA EKOJIOIYHE MNMPABO

B.JI. CHJJOP

Bixmopia /Imumpiena Cuoop, acucmenm xageo-
pu YepHnigeyvbkoco mop2060-eKOHOMIUHO20 THCIU-
mymy KHTEY

OCOBJIMBOCTI TIPABOBOT'O PEXXKUMY
CIVIbCBKOI'OCIIOJAPCBKHX 3EMEJIb

3 HaOyTTsAM YKpaiHOIO HE3aleKHOCTI Mepel HayKOK 3eMeNBHOTO i arpapHOoro mpasa IMmo-
cTaJyia HeoOXiIHICTh JOCIIXKeHHS MUTaHb TPABOBOTO PETYJIFOBAHHS 3eMeTbHHX BimHOCHH. Oc-
HOBHHMMH 3aBJJaHHSIMH MPOBEACHHS 3eMeJIbHOT Ta arpapHoi pedopmu B YkpaiHi € cTaHOBJIEH-
Hsl CeJISIHMHA SIK CIPaBKHBOTO TOCTIONAps Ha 3eMJIi 4epe3 CTPYKTYpHY NepeOyloBy CillbChbKO-
rOCHOAapChKOrO BUPOOHUIITBA, CTBOPEHHS €(PEKTUBHOTO OaraToyKJaJHOro CilbCbKOIO TOCTO-
JlapcTBa Ha OCHOBI Pi3HUX (OPM BIACHOCTI HA 3aCO0M BUPOOHUIITBA Ta OPM CiTLCHKOTOCIIO-
JapChKOTO 3eMileKopucTyBaHHA. KoHCTUTYWiss YKpalHu 3aKpimmia 3a 3eMIJICI0 CTaTyC OCHOB-
HOTO HaIliOHAJIBHOTO 0ararcTea, a 3eMeJIbHUI KoJeKC YKpaiHi BU3HAB CilTbChKOTOCTIONAPCHKI
3eMJTi TIPIOPUTETHOIO KAaTEropi€ero y CKIIai 3eMeTbHOro (oHy YKpaiHu. 3emis — e 0coOu-
BUi, crienn¢piuHuii MaTepiaabHUi 00’ €KT, BiAMiHHMI 3a CBO€IO CYTHICTIO BiJ| iHIIMX, SIKi JO-
JI1 BUKOPUCTOBYIOTH JIJIsl 3310BOJIEHHS BIacHUX noTped. Cnenudika Horo nojisrae B Tomy, 1o
ueit 00’€KT € MPUPOIHUM KOMIIOHEHTOM, SIKHH MICTUTb AOCUTH L[iHHY, 3 TOCMOAAPCHKOrO Mo-
DAY, peIoBHHY — ryMyc. Oco0nuBoi yBaru Ha 3eMeJIbHOMY PHHKY MOTpeOyIOTh POIIodi IpyH-
TH, 3eMJIi CITBCHKOTOCTIONAPCHKOTO Mpu3HaYeHHI. MoxHa cka3arth, mo B 90-X pokax cTaBcs
MOBOPOT y PO3YMiHHI Tiel iCTMHH, W0 TMpoOIBiTaHHS ¥ 10OpOOYT KpaiHW 3anexarb BiX
paLioHaNbHOrO BUKOPHCTAHHS CBITOBHX 3amaciB HEBiJHOBIIOBAHMX HPUPOAHUX pPECypcis,
BKITIOYAIOYH 3EMJTIO.

HayxoBo-TeopeTnyHO0 023010 JOCIIIKEHHSI € TIpalli BiJOMUX HAYKOBI[IB y raiy3i arpap-
HOTO, 3eMeJILHOTO Ta €KOJIOTiYHOr0 MpaBa: yKpaiHebkux yuenux B.1. Anapeiinesa, A.I1. 'eTh-
mana, B.K. T'ypescekoro, [.I. Kapakama, [1.®. Kynuawnua, B.JI. Myntsna, B.B. Hocuka,
0.0. Tlorpi6noro, B.I. Cemunka, A.M. Crarusku, H.I. TurtoBoi, 0.C. IllemmydeHka,
M.B. Ulyneru, B.B. Snuyka, B.3. SAnuyka; pocificekux yuenux [.€. buctposa, C.A. borosto-
60Ba, 1.0. Ixonuupkoi, [.B. UyOykoBa Ta iHIIMX BUAATHUX HAYKOBIIIB.

3aranbHi NUTaHHS MPABOBOTO PEKUMY 3€Mellb CUTLCHKOTOCTIOAAPCHKOT0 MPU3HAUEHHS, 3e-
MeJNBHOI BIACHOCTI po3misiganucs B Oucepraniiiamx mocnmimkeHHsx O.A. BiBuapenka,
O.M. Bogk, B.K. I'ypescrkoro, A.B. Jlynsdenka, M.B. Illyabru Ta iH.

3aBIaHHsIM JIaHHOT CTATTi € aHaJli3 HOPM YMHHOTO 3€MEJIbHOTO 3aKOHOJIABCTBA JIJISl BUSB-
JIEHHS 0COOJIMBOCTEH MPABOBOTO PEKUMY 3eMellb ClITbChKOrOCTIOAAPCHKOTO MPU3HAYCHHS.

BinnosinHo 10 cT. 22 3eMenbHOTo KOJAEKCY YKpaiHu, TAKMMHU 3€MIISIMA BU3HAIOTHCS TEPH-
Topii, HajgaHi AJs BHpo6HHuTBa CLITbCHKOTOCTIONAPCHKOT npo;:[yKun 3IiACHEHHs HayKOBO-
JOCIiTHOT Ta HABYAIBHOT AisUTBHOCTI, pO3MIIIEHHs BiIOBiAHOT BHPOOHNYIOT iHPPACTPYKTYpH
abo mpm3HaueHi s iHmux minei!. B.K. ['ypeBcbkuit BIy4HO 3ayBa)kuB, 10 YHHHE 3eMETbHE
3aKOHOABCTBO, HE3BAKAIOUM Ha 3MiHM €KOHOMIYHUX YMOB, SIK i paHimie, 6a3y€eTbest HA MPiopH-
TETi PO3BUTKY MPABOBOIO PETyJIIOBAHHS 3€MeJb CilIbCHKOrOCIIOAAPCHKOTO MPU3HAYEHHSI2.

© B.J. Cugop, 2006
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Cudop B.[. OcobnmBocTi NpaBOBOro PeXUMy CinbCbKOrOCNOAaPCHKUX 3EMENb

Jlo ix uncna 3eMenbHUH KojieKe YKpaiHu BiTHOCUTB CUTLCHKOIOCTIONAPCHKI yriaas (pins,
OararopiyHi HacaJXKeHHs, CIHOXaTi, TacOBULIA Ta MEPEJIOrH); HECITLChKOrOCIOAAPCHKI yTinas
(rocniomapcehbki IIISIXM Ta TPOTOHM, IMOJIE3aXMCHI JIICOBI CMYTH, iHIIN 3aXWCHI Haca/KEHHS,
KpiM THX, 110 BiTHECEHi 10 JiCOBOro (OHAY, MiISHKY i TOCTIOAapChKUME OYIiBJIIMHU Ta JIBO-
pamu, 3eMJIi THMYacOBOi KOHCEpPBallii TOIIO). 3aKOHOIABYO 3aKpilljieHa KOHKPETH3AIlisl TOHST-
TS Ta CKJIAJTY 3eMeJb CiTbChKOTOCIIONAPCHKOTO MPU3HAYCHHS Ma€, Ha HAIly JyMKY, JTy)Ke Bax-
JUBa. .

Koo cy6’exTiB HaOyTTsI paB Ha ClILCHKOTOCTIONAPCHKI 3eMITi 3aKOHO/1aBY0 oOMexeHe. [x
MepeIatoTh Y BIACHICTH i HAJAIOTh Y KOPHCTYBAHHS ITPOMAJSTHAM [UTsl BEJCHHS OCOOHCTOrO Cce-
JIAHCBKOTO TOCTIO/IAPCTBa, CaiBHUIITBA, TOPOIHUIITBA, CIHOKOCIHHS Ta BUNIACAHHS XyIoOH, Be-
JICHHS TOBAapHOIO cmr:csxorocnonapcmoro BHUPOOHHIITBA; nlz[aneMCTBaM BOT0 TMPoQio;
HayKOBO- JIOCITIIHUM YCTaHOBaM 1 HaBYalbHUM 3aKJajaM rany31 CiIbCBKUM npoQoecu/mo—
TEXHIYHUM YUYWIMIIAM Ta 3arajbHOOCBITHIM WIKOJAM Ui AOCTIAHUX i HaBYAJIbHUX IliJIeH,
npornaraHiy NepeIoBoro T0CBiay 3eMiIepoOCTBa; HECUTLCHKOTOCTIOAAPCHKUM MiANMPHEMCTBAM,
YCTaHOBaM Ta OpraHizallisiM, peJliriiHiM oprasizailisiM i 00’ eIHaHHSIM TPOMaIsH IS TiACOo0-
HOTO CLTBCBKOTO TocrogapcTBa. KpiM Toro, HOKyMIsIMu 3eMeJb CilTbCHKOTOCIOAAPCHKOTO PH-
3Ha4YeHHS, 3TiHO cT. 130 3emMenbHOrO Kouekey YKpaiHu, MOXKYTh OyTH TUTbKH TPOMAJISHU YK-
painu, ki MaroTh (paxoBy ocBiTy abo HOCBix PoOOTH B CiTBCHKOMY TOCIIONAPCTBI UM BEIAYTh
TOBapHE CillbCHKOTOCTIONapChke BUPOOHUIITBO, a TAKOXK IOPUANYHI 0c00M YKpaiHH, yCTaHOB-
YUMH JOKYMEHTaMU SKUX nepeadayeHo BeJeHHs Takoro BupooHuuTsa’. Ha nymky I1.0. Ky-
JUHUYA, Take TpaBo Mae OyTH HaJaHe i HeCUThCHKOTOCTIONAPCHKUM MiIMPUEMCTBAM, OCHOB-
HUM BUJOM JiSTIBHOCTI SKHX € MepepoOKa CilbChbKOTOCIOIapChKOi MPOMYKILii4.

ParionanbHOI0 € HOpMa 3eMeNbHOTO KoieKCy YKpaiHH, M0 «3eMJIi CilIbChbKOTOCToapch-
KOTO TIPU3HAYEHHS HE MOXYTh MepeaBaTuCh Y BIACHICTh IHO3EMHHMM I'pOMaJsiHaM, 0cobam
0e3 rpoMaJITHCTBA, iIHO3EMHUM IOPUIMYHUM 0co0aM Ta iHO3eMHUM JepxkaBam» (4. 4 ¢. 22 3e-
MesibHOrO Koaekcy Ykpainu). Ha mymky H. TuToBoi, ue npuHUMIIOBE MMOJOXKEHHS MiATBEp.-
KY€ 0COOJIMBY HalliOHAJIBHY vL[iHHiCTB JIaHUX 3eMeJib, 1X 3HaUeHHs I 3a0e3neueHHs 100po-
OyTy Hammoro cycminscTBa’s. Moro kareropmyHicTs HOCHITIOETBECS HOPMOIO TIPO Te, II0, HaBiTh
OyAy4d MPUAHATAMHU iHO3EMHHMH I'pOMaJsTHAMH Yd 0co0aMu 0e3 rpoMaJiTHCTBa B CIaJIOK,
3eMJIi CiJIbCHKOTOCIIOIAPCHKOTO MPU3HAYCHHS «IPOTATOM POKY MiUIArat0Th BiAUyKEHHIO» (4.
4 ct. 22 3eMenbHOTO KoeKCy YKpaiHu).

Jl1st kpanioro po3yMiHHS crieliu()iku CiIbChbKOTOCMOAPChbKUX YTijb, HEOOXiJHO BU3HAUU-
TH Pi3Hi IX TUNU. 30KpeMa, pilis — Le 3eMIli, sIKi PerylapHO PO30PIOIOTHCS 3 METOIO CTBOPEH-
HSl arpoTEeXHIYHUX yMOB IS BHPOIIYBAaHHS Ha HUX CiIBCHKOTOCIOAAPCHKHUX KYIBTYp; 3€-
MeJbHI UISHKHY MMiJ] 6araTopiYyHUMHU HaCaJKEHHSAMH, TOOTO CUThCHKOTOCTIONAPCHKI YTians, Ha
SKMX BHPOLIYIOTHCS IJIOAOBI Haca/PKEHHS JIepeBHOro abo KyIIOBOTO THITY (Caad, BUHOTPAI-
HUKH, XMiJIbBHAUKH TOIIO); CIHOXKATi MO)KHA BU3HAUUTH, 5K CUTLCHKOTOCTIOAAPCHKI Yrians, Ha
SIKUX BUPOILLYETHCS TPaB’THUCTA POCIUHHICTb, 0 BUKOPUCTOBYETHCS TS BIATONIBII Xyq00Hu;
MACOBUIIA SBIISIOTH COOOI0 CUTHCHKOTOCTIONAPCHKI YTiAIs, HA SKUX BHPOIILY€ETHCS TPaB’ SHUC-
Ta POCIUHHICTH 3 METOI0 BUTIACAHHS XyHOoOU; a TepeJlory — [e CiTbCHKOTOCIOAAPCHKi YA,
SIK TIPaBUJIO — PiJUIsL, SIKi THMYacOBO BHBEAEHI 3 AKTUBHOTO CiJIbCHKOTOCIOIAPCHKOTO 00-
pobiTKy (PO30PIOBAHHS) 3 METOIO ITPUPOTHOTO BiTHOBIEHHS POMIOUOCTI IPYHTIBS. Sk Oaunmo,
0coONMBOCTI Pi3HUX BUAIB CLIBCHKOTOCHOAAPCHKUX YTilb BUMAararoTb OKPEMOTo MiAXOoxy B
MPaBOBOMY PETyJFOBaHHI TX BUKOPUCTAHHS.

Jlo 3eMenb CiTbCHKOTOCIOAAPCHKOTO MPU3HAYCHHSI HAJIE)KATh TAKOXK 3eMITi, SIKi BUKOPHUC-
TOBYIOThCSI HE SIK Oe3rnocepeiHiii OCHOBHHM 3aci0 CiIbChbKOrOCMOAapChKOro BUPOOHUIITBA, a
SIK TIPOCTOPOBUIT Oa3MC [T PO3MIIIeHHs 00’ €KTiB, TEXHOIOTIYHO TiCHO MOB’SI3aHUX i3 BEACH-
HSIM CiJIbCBKOTOCTIOIAPCHKOTO BUPOOHUIITBA, & TAKOXK AETPagoBaHi 3eMJli, iKi TAMYacoBO BU-
BeJ/ICHi 3 aKTUBHOTO CiJIb,ChKOTOCIIOAAPCHKOr0 00POOITKY 3 METOI BUKOHAHHS KOMILUIEKCY 3a-
XOZ[IB MO0 IITYYHOTO BiJIHOBJIECHHS POAIOUOCTI IPyHTIB’.

Crarts 23 3emMenbHOro koJekcy YKpaiHM 3aKpilljitoe MpiOpUTETHICTH 3eMeb ClIbCHKOIro-
CIIOAPCHKOTO MpU3HAYEeHHs. 3eMITi, IPUIATHI I MOTped CiTbCHKOTO TOCTIONAPCTBa, CIIi/T Ha-
JaBaTH TepeayciM Uil ClTBCHKOTOCTIONAPCHKOTO BUKOPUCTAaHHs. TakuM YMHOM, aHa CTaTTs
MICTUTBH HOPMH, CIIPSIMOBaHI Ha 3a0€3Me4YeHHsT OXOPOHH CilTbCHKOTOCTIONAPCHKOTO 36METBHOTO
¢donay YkpaiHu sik OCHOBHOTO 3ac00y BUPOOHHUIITBA MIPOAOBOJIEIO]T Ta CHPOBUHHOT MPOIYKIIii.
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locnonapekka ekcrutyarallisi CilTbChKOTOCTIOAAPCHKUX 3eMeIb Ma€ He JIMIIE He MOTipiyBa-
TH CTaH 3eMJIi B pe3yJbTaTi BUPOOHUYOI JisIbHOCTI, a i BiJHOBIIOBATH i MiJBUILLYBaTH ii po-
JUOYICTh Ta 1HIII KOPUCHI BiacTUBOCTIS. ToMy ¢i3nuHi Ta IOpUANYHI 0COOH, SIKi BOJOAIIOTH i
KOPHUCTYIOTBCS 3eMETBbHUMHE TiITHKAMH CilTbCHKOTOCIIONAPCHKOTO TPU3HAYEHHSI, HECYTh NIEBHI
000B’S3KH IION0 3aXMCTy 3eMelb Bia epo3il, 3a00youyBaHHs, BUCYLICHHS, 3a0pyJHEHHS Ta
iHIIMX TpoIieciB pyHHYBaHHS, BiJl 3apOCTaHHs OyIsKaMH Ta KyIIaMH, 3apaKeHHs HIKiJTHUKa-
MH i XBOpoOaMu pocivH. BoHM MOBMHHI MPOBOJUTH PEKyIBTUBALIO BXKE MTOPYIIEHUX 3eMeb,
BiJIHOBJICHHSI TXHIX KOPUCHUX BJIACTUBOCTEH i CBOEUACHE 3ATy4YCHHS B TOCMOJAPChKUi 00ir.

Hogi 3emenbHi BifHOCHHHU, 110 (POPMYIOTHCS HA OCHOBI MPUBATHOI BIACHOCTI HA 3eMJTIO, B
pe3yabTari 3IificHeHHs arpapHoi pegopMu MOXYTh OyTH NOCHTH €()DEeKTHBHUMH 33 YMOBH
00iry 3emiti Ha 3eMelTbHOMY PHUHKY. JIOIiIbHICTh QYHKITIOHYBaHHS PUHKY 3€MJIi MOJISATAE B TO-
My, IO BiH nepeadadae BijIbHUN JOCTYII JI0 3eMJTi, TIpalli # KamiTaly, CTHMYJIFOBaTUME IUPO-
KWH PO3BUTOK MiJMPUEMHULITBA HA CEJi, JaCTh 3MOTY 3a0e3leuyBaTy palioHaTbHe BUKOPHC-
TaHHS, MiJBUILEHHS POAIOYOCTI 3eMellb Ta X OXOPOHY, a TaKOX CIPUATUME 3POCTAHHIO €KO-
HOMIYHOT €()eKTHBHOCTI ¥ €KOJIOT1YHO OE3MEeYHOMY TOCIOapIOBAHHIO.

OpranizaniitHo-npaBoBHii MeXaHi3M 3a0e3MnevYeHHs] e(EKTHBHOTO TPUPOTOKOPUCTYBAHHS
B CiJbCBKOMY TOCTIONApCTBI Mae CHpPHUATH 3aJ0BOJICHHIO TMOTped HACeJeHHsS B sKIiCHIiMH
CiJIBCBKOTOCTIONAPCHKiM MPOAYKIIii, CHPOBUHHOMY 3a0€3Me4YeHHI0 HApPOJHOTO TOCMoIapCTBa,
CTBOPEHHIO 0€e3MeUHUX MPUPOJHUX YMOB JAJIS Tpalli i )KUTTENiANBHOCTI HaceNeHHs, 3aliHATO-
ro y CiJIbcbKOMY TOCIOAApCTBi, 30€peKEHHIO CilbCbKOTOCTIOAAPCHKUX YTilb, K CKIAAHUX
MPUPOJHHUX CUCTEM i aHTPONOTEHHHX JIaHTIAPTiBY.

Bimomo, mo Harra kpaiHa Ma€ 3HAUYHHWH i BUCOKOSKICHUI (OHMA CITBCHKOTOCIOAAPCHKUX
yrine. binblie TpetnHW 3 HUX — e OCOOJNMBO IiHHI MPOMYKTHBHI 3eMJIi, MpOTe piBeHb
CiJIBCHKOTOCTIOIAPCHKOTO BUKOPUCTAHHS iX HEMAJIOK MipOIO MOCTYMAEThLCS Mepe] pO3BUHY TH-
MU KpaiHamu cBiTy. OCHOBHOIO MPUYHHOIO I[bOTO, HA HAII MO, € HEOCKOHATICTh 3eMeJb-
HUX BiJHOCHH, 1[0 BUILJIUBAIOTH i3 (OPM BJIACHOCTI Ta rocnogaproBanHs. CiabChbke rocnoaap-
CTBO YKpaiHU € OTHUM i3 HAaHBaXUIMBIIIUX CEKTOPIB BiTUM3HSAHOT ekoHOMikH. TyT popmyeThcs
OCHOBHA YacTHHA IMPOJOBOJBIMX PECypCiB, TpU UBEPTi PO3APiOHOrO TOBapooOiry, mo Mmae
BUpIlIAJIbHE 3HAYEHHS JJIsl PO3BUTKY BHYTPIIIHBOTO i 30BHIIIHBOTO PHUHKY, TONIMIICHHS
JKUTTEBOTO PiBHS HACEJICHHS.

Cinbebke TocnoapeTBO, Ha BiAMiHY BiJl iHINMX ramy3eil HAPOAHOTO rOCIONAPCTBa, TICHO
MOB’si3aHE HE JIUILE 3 BUKOPUCTAHHAM 3€MJIi, a i i3 BUKOPUCTAHHSIM yChOrO KOMIUIEKCY MpH-
POIHUX pecypciB. Y 3B’S3Ky 3 IIUM IIPH BU3HAYCHHI MPHIATHOCTI 3eMENBHUX TUISHOK IS TT0-
Tpeb CUThCHKOTO TOCIIOAapCTBA HEOOXITHO He JTUIIE BUXOIUTH 31 3MICTY JI€PKaBHOTO 3eMelTb-
HOTO KaJiacTpy, a i BpaxoByBaTH €KOJIOTiYHUH (hakTop, TOOTO BUMOTH JIAHAMAPTHOTO MiaX0-
ay.

AHaNi3youn MOHATTS 3eMeJb CiTbCHhKOTOCIIONAPCHKOro MPU3HAYEHHS 3aKOHOAAaBelb MO-
BUHEH aKLIEHTYBaTH yBary nepeayciM Ha MPUPOIHUX SKOCTAX 3eMelb, SIK eleMeHTa eKOCHCTe-
mu!0. JTo 3eMelb CilTbChKOTOCIOAAPCHKOTO MPH3HAYSHHS CITiJ] BiTHOCHTH 3eMJIi, IUTS SIKUX Xa-
pPaKTepHUMH O3HAKaMHU € HAsBHICTh POMIOYOTO IIapy IPYHTY, KIIiMary, BOIHUX PECypciB i
penbedy B TAKOMY B3a€EMO3B’SI3KY, 1110 32 YMOBH PalliOHATBHOTO BUKOPUCTAHHS 1 30eperKeHHS
MPUPOJHUX XAPAKTEPUCTHK BOHU MOXYTh OyTH MPUIATHUMM I BUPOLLYBaHHS CllIbCHKOTOC-
MOAAPCHKUX KYJBTYD.

H. B. InpHunpkal! 0coba1BOCTi MPaBOBOIO PEKUMY 3eMeflb ClIbCBKOrOCIOAAPCHKOTO TH-
My pO3DIAgae 3 ypaxyBaHHSIM IUTbOBOIO MPU3HAYCHHs 3€MeJlb, HAIEKHOCTI IX MEBHUM
Cy0’€eKTaM i IpaBOMOYHOCTEH IUX Cy0’€KTiB, TOBHOBAXXEHB JIeP)KaBHUX OPTaHiB 3 yIIPaBIiHHS
3eMJIIMHU Ta PHC, TPUTAMAaHHUX BOMY 00’ €KTOBi HABKOJHMIITHHOTO MPUPOTHOTO CEPETOBHIIIA.

BcraHoBneHMii 3aKOHONABIEM TMPABOBUI PEXUM 3eMellb CUTbCHKOTOCTIONAPCHKOTO MPH-
3HAQUEHHS Mae€ 3a METy He JOIMyCKaTH BHIYYEHHS 3 CIJIbCHKOTOCIOJAPCHKOTO 00iry wumx
HalliHHIIIMX 3eMenb i 3a0e3nmeuynTH 30epeskeHHs i MiJBUIIEHHA iXHbOI POAOYOCTI B
MO€ETHAHHI 3 Halle()eKTHUBHIIIIOO TOCIOIAPCHKOI0 EKCIUTyaTaIli€lo.

[IpaBOBiMHOCHHH CTOCOBHO 3€MEINb CITbCHKOTOCIIONAPCHKOTO MpU3HAYEeHHS B YKpaiHi
NMOTPiOHO peryroBaTh B paMKax 3eMeJIbHOTO 3aKOHONIABCTBA, OCKIJIBKU 3eMelibHa JiJITHKA €
MPUPOJIHUM KOMIIOHEHTOM, HE BUJTyUSHHM i3 TOBKiJIJIS, & OPraHiuHO B HHOTO BIUICTCHUM, KU
B3a€EMOJIi€ 3 BOIAMH, JIiCaMH Ta iHIIUMU MPUPOTHUMH peCypcami.
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Ha miacraBi aHainizy 3eMeNIbHOTO 3aKOHOIABCTBA MOXKEMO BUIUIMTH Taki 0COOIHMBOCTI
MPaBOBOIO PEXKUMY 3€MENbHUX IIISHOK CilIbCbKOTOCTOAAPCHKOTO MPU3HAUYEHHS: PeXUM OC-
HOBHOTO HAIliOHAJILHOTO 0ararcTsa, 1o rnepedyBae Iifl 0COOIUBOIO OXOPOHOIO JePIKaBH; MOXK-
JUBICTh TIEpEeHaHHs y BIACHICTh TIIBKM TpoMalsHaM YKpalHH i yKpaiHCHKUM FOPUANIHUM
0co0aM; MPIOPUTETHICTh 3eMeJIbHUX AUISHOK CilIbCHKOTOCTIONAPCHKOTO MPU3HAYSHHS Y CKIIai
3eMeNbHOTO (oHy YKpaiHi; JOTPUMAHHS LiTbOBOr0 BUKOPUCTAHHS TAKHX 3MEIbHMX JIis-
HOK; 000B’A3KOBICTh PalliOHAILHOTO BUKOPUCTAHHS HAJaHUX AUISHOK Y Mpoleci CiIbChKOro-
CMOAAPCHKOrO BUPOOHUITBA; OCOOIMBHH PEKUM OXOPOHH CilTbCHKOrOCHONAPCHKUX 3eMelib;
YCTaHOBJICHHsI OOMEXKEHb i FapaHTiil 3 METOI0 30€peXKEeHH LIJTbOBOTO BUKOPHCTAHHS IiJITHOK
CLITBCHKOTOCTIOAAPCHKOTO MTPU3HAYCHHS; IOCHIICHHUH Iep KaBHUM KOHTPOJIb 332 BUKOPHCTAHHAM
i OXOPOHOIO CiJIbCHKOTOCTIONAPCHKUX 3eMelTb; BHYTPIIlIHIN MOMiN CiIbChKOTOCTOAAPCHKUX 3e-
MeNlb Ha BUJHM, KO)KHOMY 3 SKMX TPHUTAMaHHI MEBHI OCOONMBOCTI; BiIIIKOXYBaHHS BTpaT
CiJIbCHKOTOCTIOAPCHKOTO BUPOOHUIITBA, 3aMO/iTHUX BUIYUYEHHAM YTiab JJs BUKOPUCTAHHS B
iJI5IX, HE MOB’I3aHUX i3 BEJIEHHSAM CUTbCHKOTO rOCTOAApCTRA.

CinbcbKorocrnonapebki yriaas MpOMOHYEMO BHU3HAUMTH, K HaWLiHHILIY KaTeropito y
CKJami 3eMelb CiTbCHKOTOCIONAPCHKOTO TPH3HAYEHHS, MI0 32 OCHOBHHMH MOKa3HUKAMU
SIKOCTI IPYHTY XapaKTePU3y€EThCS POJFOUICTIO, HAROUTBIIT PpUAATHA IS TPOLYKTUBHOTO BUPO-
IIyBaHHS CiJIbCBKOTOCTIONAPCHKUX KYJIBTYp Ta iHIIOT POCIMHHOCTI, CTAHOBUThH OCOOJIUBY TOC-
MOAAPCHKY Ta €KOJIOTIUHY LiHHICTh AJIS BeleHHs CiIbChKOro TOCTOAapcTBa.

HecinbcbkorocnonapcbkUMu yrigasgMy BUCTYAIOTh 3€MIli CilIbCHKOTOCTIOAAPCHKOTO MPHU-
3HAYEHHSI, SIKi 32 CBOIM MiCLIEeM pO3TalllyBaHH:I 3py4Hi U e()eKTHBHOTO TOCIIONAPCHKOTO BU-
KOPUCTaHHS Ta OOCIYroBYBaHHS yTilb, a TaKOK 3aXHUINAIOTh iX BiJ HECHPUATIUBOTO
30BHIIIHBOTO BILIUBY.

1 3emenvnuii xonexe Yxpainu Bing 25 xostHa 2001 p. / Binomocti BepxosHoi Pagu Ykpainu. — 2002, —
Ne 3-4. — Cr. 27.

2 Iypescokuii B.K. T1paBo BNacHOCTI TpOMajsH Ha 3eMJIi CLILCHKOTOCIIOAAPCHKOTO MpHu3HadeHHs. — One-
ca, 2000. — 134 c. — C. 52.

3 3emenvnuii xopexe Ykpainu Bix 25 sxostas 2001 p. // Binomocti Bepxosnoi Pangu Vkpainu. — 2002. —
Ne 3-4. — Cr. 27.

4 IIpobnemu npasa BJIACHOCTI Ta rOCNOAAPIOBAHHSA B CillbChbKOMY rocrogapctsi. Monorpadis / Ko, as-
topis. ITig pen. B.I. Cemunxka. — K., 2001. - 216 ¢. — C. 97.
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B.I. Cemunka. — K., 2003. — 280 c. — C. 81.
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Ompumano 16.03. 2006

Pesrome
Konctutynus Ykpausel 1 3eMesbHbII KOAEKC YKpauHbl HAAEIUIM 3€MJIM CTaTyCOM OCHOBHOI'O Halluo-
HaJIbHOTO 6OraTcTBa, KOTOPOE HaXOAUTCS IO 3aLIUTOI rocynapcTsa. B cocrase 3emensHOro (oHaa npuopu-
TETHOE 3HAYE€HNE UMEIOT CeIbCKOXO3SHCTBEHHbBIE 3€MJIH, KOTOPbIE MOTYT IepelaBaThesl B COOCTBEHHOCTH HC-

KJIFOYUTEJIBHO I'paKJaHaM W IOPUAAYCCKUM JIMLaM pral/lel, nomyiexar HEJI€EBOMY UM pallMOHAJIbHOMY HC-
MOJB30BAHUIO U JIETIATCS Ha CEJIbCKOXO3SICTBEHHBIE U HECEbCKOXO3SIIICTBEHHbIE yroabs.
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B.1. CIPAK

Banenmuna Isaniena Cipak, acnipanm Hayio-
HANbHO20 A2papHO20 YHIeepCUmenty

AESAKI IPOBJIEMHU ITPABOBOI'O PEI'YJIIOBAHHSA
JAEPXKABHOI'O YITPABJIIHHS HA PAAJIOAKTHUBHO 3ABPYJIHEHUX
TEPUTOPISAIX TA B C®EPI 3ABE3NEYEHHS PAIIOEKOJIOTTYHOI BE3NEKU

BinnmosinHo mo KoHCTHTYIiT, iHIIUX HOPMAaTWBHO-NIPABOBUX aKTiB Ta MIXKHAPOIHHUX 30-
00B’s13aHb Y cdepi pallioeKoNoriyHoT Oe3neKn YKpaiHa CripSIMOBY€E 3yCHIIIS Ha 3a0e3NeueHHs
3aXHCTY 0COOM Ta HABKOJHWIIHBOTO MPHUPOIHOTO CEPEfOBHIIA Bifl PagiOaKTHBHOTO BILIHBY,
CIPUYMHEHOT0 BUKOPUCTAHHIM SJEPHOI eHeprii Ta JuKepes 10Hi3ylouoro BHUIPOMiHIOBAHHS.
OCHOBHUM MEXaHi3MOM 3a0€3MeUeHHs TAKOro 3aXUCTy € JIepKaBHE PeryarOBaHHs SAEPHOT Ta
paniaiiiiHoi Oe3neku, sike 3iHCHIOEThCS NUIIXOM CTBOPEHHS HOPMATHUBHO-TIPABOBOI 0a3u, a
TakoXk (YHKIIOHYBaHHS OpraHiB JIEeP:KaBHOTO YIPABIiHHS SIEPHOT Ta palioeKOJIOTiYHOT Oe3-
MeKH 3 BiIMOBiTHUMH TTOBHOBOKEHHSIMHU Ta PECYPCHUM 3a0e3TeYeHHSIM.

Ilin MexaHi3MOM Iep>KaBHO-TIPAaBOBOTO YMPABJHHS SIKICTIO HaBKOJIHMIIHEOTO CEPENOBUINA
HeoOXiTHO po3yMiTH cnoci® opranizaii #f GpyHKIiOHyBaHHS BiJMOBIJHUX Jep’KaBHUX OPraHis,
AKi 3a0e3ne4yoTh MPUPOAOOXOPOHHY MOJITUKY AepkKaBu. MeToro ymnpaBiiHHS raiy3310 0X0po-
HH HaBKOJIUIITHBOTO MPUPOJHOTO CEPENOBHIIA € peai3allisi 3aKOHOJABCTBA, KOHTPOIIb 32 A0Iep-
JKaHHSIM BUMOT €KOJIOTiYHOi Oe3Ieky, MpoBeaeHHsI e(heKTUBHIX i KOMIUIEKCHHUX 3aXOiB, CIpsI-
MOBAHHX Ha OXOPOHY HABKOJHIIHBOTO IPHPOJHOTO CEPeNOBHIIA, PAIliOHATEHOTO BUKOPUCTAH-
HSl IPUPOIHUX PECYPCiB, NOCATHEHHS Y3TOPKEHOCTI Ailf Mep’KaBHUX i TPOMAJCHKUX OpPraHiB y
1ii ramysi. (cT. 16 3akoHy Ykpainu «I1po 0XopoHy HaBKOJIHIIHBEOTO IPHPOIHOTO CEPEIOBUILIAN ).

MeTtonoM BupillieHHs MepesiueHuX 3aBaHb YNPaBIliHHS € PEryJItOBaHHS CIiBBiAHOIICHHS
€KOJIOTIYHMX Ta €KOHOMIYHMX IHTEpECiB CyCHiJIbCTBA MPU 00OB’SI3KOBOMY TPIOPUTETI MpaBa
JFOIWHYU Ha Oe3ledHe AJIs XKUTTS i 300poB’s TOBKIILIA, M0 3akpiruieHo B cT. 50 Koncrurymii
VYkpainu, Ta iHIIUX eKOJOTIYHUX TIpaB TPOMAJISH.

CKJIaioBUMH €JeMEHTaMH Jep KaBHO-TIPABOBOIO YNPABIIiHHS HABKOJIUIIHBOTO MPUPOLI-
HOT'O CepefoBHIIA €:

— To-Tieplle, cucTeMa AepKaBHUX OPraHiB, fKi 3AIHCHIOIOTH (YHKLII 3 OXOPOHH HaBKO-
JMITHBOTO MPUPOJHOTO CEPEHOBHIIA Bill PaTiOAKTUBHOTO BILIHBY;

— T0-JIpyTe, CHCTeMa MIPABOBUX HOPM, sIKi 3a0€3Medyr0Th 3MICT YIPaBTiHHS SKiCTIO HABKO-
JIMITHEOTO MPUPOJHOTO CEPEOBHIIA Ta HOr0 OXOPOHY Bill PaIioaKTHBHOTO BILIHBY;

— MO-TPETE, YMPaBIiHCBKUI TIpolleC SK LUK MOCHIJIOBHO MONEPEeMiHHUX il yri-
PaBIIHCBKOI CUCTEMH 3 METOI0 PalliOHATBHOIO NMPHUPOLOKOPHCTYBAHHS, OXOPOHU MPHUPOAHUX
pecypciB, sIKi Bike 3a3HaJIM palioaKTUBHOIO BILIMBY, i 3a0e3MeueHHs! CIPUSITINBOT SIKOCTI Ha-
BKOJIMIIHBOTO CEPEeOBUINA B3arali.

EdextuBHicTh peanizamii ynpapiiHHs B raiy3i 3a0e3nedeHHs paaioeKonorivHol 6e3mneKHy,
0e3nocepelHbO 3aJIeKHUTh BiJl SKOCTI Horo mpaBoBoro 3abe3mneueHHs. CTaOiNbHICTH eKo-
JIOTiYHOTO 3aKOHOJABCTBA; BiICYTHICTh Y HBOMY MPOTAIMH i KOMIUIEKCHICTh TIPABOBOTO pPery-
JIFOBAHHS; HAsBHICTh YiTKOi €KOJIOTiYHOI MOJITUKK HA BCiX PiBHAX YMpaBIiHHS W ycTaneHoi
CTPYKTYpH JAEP’KaBHUX OPraHiB, L0 3/AilCHIOIOTH €KOJIOTiUHe YIpaBiIiHHA B LiJIoMy W pajio-
€KOJIOTiuHe 30KpeMa; e(EeKTHBHICTh MPAaBO3aCTOCOBYOI MisSNIBHOCTI, — Ii Ta iHII YHHHHUKH
BILIMBAIOTh HA MOXKITUBICTH JIepyKaBH BUPIIIYBaTH HASABHI €KOJOTiUHi TpobieMu i 3anobiratu
BUHHUKHEHHIO HOBMX. Ha xainb, 3 oIy Ha CyJacHHid CTaH PO3BUTKY €KOJOTO-YIIPaBITiHCHKUX
BiJTHOCHH, MO)KHA i3 YTICBHEHICTIO KOHCTATYBAaTH, 110 OLIBLIICTD i3 mepesiideHnx GpakTopis 1ie
He 3HaAMIIIIM CBOTO aJeKBAaTHOTO BiZJOOpaKeHHS B HAIliOHAJILHOMY 3aKOHOJIABCTBi a00 MaloTh
JeKJIapaTUBHUH Xapakrep.

OanuM i3 KIIOYOBHMX NHUTaHb pealtizaiil aepkaBHOI MONITUKK Yy cdepi MiHiMizamil
HacJiaKiB YopHOOMITBLCHKOT KATaCTPO(H € 3MiHCHEHHS KOMITJIEKCY 3aXO/iB JJisl CTBOPEHHS Oe3-

© B.I Cipsix, 2006
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Cipsik B.I. esiki npobnemun npaBoOBOro perynioBaHHS AepXKaBHOMO YNpaBniHHS. ..

MEYHUX YMOB NPOXKUBAHHS HA PaiioaKTUBHO 3a0pyqHEHUX TepuTOopisx. OCHOBOIO AJIS IIaHy-
BaHHS I[UX 3aXOJiB € 00’€KTHBHA OIliHKA PajioeKOJIOTIYHUX YMOB MPOXKMBAHHS i po3poOka
Bi/IMOBITHUX HOPMATUBHUX AKTiB.

Aapis Ha YopHoOubehKiih AEC BUsSBUNA ps CyTTEBUX HEAOMIKIB, a came:

— HEJIOCKOHAJTICTh CUCTEMH PaJialliiHOTO 3aXHUCTY;

— BiICYTHICTB YiTKUX KPHUTEPiiB ycTaHOBNEHHS (akTy paiauiiiHol aBapii;

— BaJIM B OpraHizauii pagiauiifHoi po3Biaky;

— HeJIOJIiKM B MJIaHYBaHHI OMOBILLIEHHS;

— BIJICYTHICTh OCHAILIEHHS CITy’)K0O aTOMHHUX eJEeKTPOCTaHIiM HeOoOXiMHUMU TpUiagaMu
paniamiifHOro KOHTPOIO, CHCTEMH iHAWBIAYaJIbHOTO 3aXHUCTY, MPOTHABAPIHHUMH MEINIHUMHU
npenaparamu;

— HU3BKHI PiBEHB MiATOTOBKH NEPCOHAITY i HACETICHHS 0 YMOB Pali0OaKTHBHOTO 3apaskeH-
HSl.

CrorogHi mifg cioBoM «HopHOOUIB» MU Hacammiepea po3yMmieMo 30HY Biguy>keHHs i 30Hy
0e3yMOBHOTO (000B’SI3KOBOI0) Bi/ICEJIEHHSI — YaCTUHY TepUTOpil YKpaiHu, Haibinbm 3a6py/-
HEHY PaJiOHyKIIiJaMH BHACIIOK KaTacTpodH, 3 0COOIMBOIO (POPMOIO YIIPABIiHHS, 3eMJTi IKOT
BHBEJICHI 3 TOCTIOAAPCHKOTO 00iTy, BiIHECEHI 10 Kareropii paxianiiiHo HeOe3MeYHUX 3eMeb i
BiIMEXOBaHi Bii CyMKHHUX TepuTopil. Ha Taknx 3eMiisiXx HEMOXKJIMBE JaJblle TPOKUBAHHS
HaceJIeHHs, a BUPOOHUITBO MPOAYKLIT i MPOAYKTIB XapuyBaHHS, 110 BiANOBiJAIOTH JOIYCTH-
MHUM PiBHSIM BMICTY pa/lioaKTUBHUX PEUOBHH, HEpeHTabebHe!.

BianosigHo g0 1poro B 30Hy 00’€qHaHi JBI OKpEMO BH3HA4Y€HI 3aKOHOJABCTBOM TEPH-
Topii. Hacamnepen, 1ie 3emii, 3 SKHX eBaKyiWoBaHO HaceleHHs y 1986 p. i ki micTanu Ha3By
3onu 6iduysicenns. BoHa BimHeceHa o pajialiifHo HeOesnmedyHuX i nmepemana MiHicTepcTBy
VYKkpainu 3 nmUTaHb HAA3BHYAHHUX CHUTYyallill Ta y CHpaBax 3axHCTy HAaceJCHHS BiJ HACIiIKiB
YopHoOMIBbCHKOT KaracTpodu B MOCTiiHE KOPUCTYBaHHA IUIS BXXKUTTA 3aXOAiB MO JiKBigaril
MPUTTMHEHHS MOBHOBAXXEHB MiCLEBHX pajl, 10 30HU BiIdyKeHHs Oyiia mpueaHaHa YacTHHA Te-
putopii 30H1 6€3yMOBHOTO (00OB’SI3KOBOT0) BiJICENCHHS 3 pagiamifHO HeOe3MeUHNMH 3eMITs-
MHU. YNpaBJiHHA [IMMHU 30HAMU 3JiHCHIOE NEep)KaBHUI AenapTaMeHT — Adminicmpayis 30HuU
8IOUYIHCEHHS | 30HU Oe3YMOBHO20 (0006 513K06020) Gi0ceneHHs — yPAAOBUI opraH Aep>KaBHOTO
ynpasiiHHs y cknani MHC Ykpainu, sikuii opraHizoBye i KOOPAMHY€ BCi 3aX01 Ha TEPUTOPiT
30HM BiJUy>X€HHS i 30HM OOOB’A3KOBOro (0€3yMOBHOTO) BiJCENeHHs 3 MyHKTIB, 3BiAKH
TOBHICTIO BUBE3CHI KUTENl ¥ NMpUNHUHEHA Yy 3B 53Ky 3 WM MAiSUTBHICTH BiJMOBIIHUX paj.
Bupinrye muTtanHs X (iHaHCYBaHHS, OXOPOHH [POMAJICHKOTO MOPSIIKY i 300POB’S MEPCOHAITY,
SIKUI TIPAIIOE HA IIMX TEPUTOPIAX, 3aXUCTY HAYKOBMX Ta €KOHOMIYHHX iHTEpECiB JepKaBH, a
TaKO)X HeCe BiJIOBiAaJIbHICTH 3a ONepaTHBHE, MTOBHE i 00’ €KTHBHE iH)OPMYBaHHS HACEICHHS
PO eKOJIOTIYHMH CTaH Y UX 30HaX2.

Jlo ocHOBHUX 3aBiaHb JIEPXKABHOTO JenapTaMeHTy — AaMiHicTpauii 30HM — HalleXKHUTh
BU3HAUEHHS OCHOBHUX HAINPSMKIB Ta 00CATIB poOIT, a TakoXX po3poOKa Ta OOrpyHTYBaHHS
MPOMO3UIIiK 10 MPOEKTIB MIJILOBUX MPOrpaM i JTOBrOCTPOKOBUX MPOTHO3iB MO0 JiKBigamii
HacJikiB karactpodu. [lnanyBaHHs BUpIlIEHHs WX 3aBAaHb 3IHCHIOETbCA Y (OpMi KOH-
Uerniii nisapbHoCTi B 30Hi Ta mopiyanx KoMmIuiekcHUX mporpam JikBifamii HacmiakiB i Oa-
3yEThCS HA YMHHOMY 3aKOHOZAABCTBI 1I0A0 30HMU.

Heo0OxinHo 3a3HaunTH, 1m0 AAMiHICTpallisi 30HU € OPraHoOM creyianbHOl KomMnemenyii B
cthepi 3abe3nedeHHs pali0eKOJIOTIYHOT Oe3MeKH Ha pajli0aKTUBHO 3a0pyqHEHUX TEPUTOPISIX.

He craBnsum mepen co0o0ro 3aBOaHHS PO3KPUTH BECh CHEKTP OpPraHiB Jep)KaBHOI BIAMH,
70 QYHKIH SKUX HaJIeXkKWUTh 3a0e3MeYeHHs] paaioeKosoriuHol Oe3reku, 3BepHeMO yBary Ha
JIesKi 3 HUX.

besnepeuHo, opraHom 3aeanvHoi komnemernyii B cdepi 3abe3nedeHHs palioeKoNoriyHOl
6e3neku € Bepxosua Paoa Yxpainu.

Jlo BUHATKOBOT KOMITETEHIIIT JAHOTO OpraHy B cepi 3abe3neueHHs paaioeKoNIoriyHoi 0e3-
MIEKU HaJIekKAaTh:

— peryJtoBaHHs eKCIOPTY i IMIOPTY SAEPHHUX MaTepiaiiB, sAepHUX TEXHOJOTiH, oOnai-
HaHHS, po0iT i MOCIyT y ramysi 3acToCyBaHHS sIIEPHOI €Heprii;

— BCTAHOBJIEHHSI IPABOBOT0 peskuMy Tepurtopii HaBkono AEC;
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— Y3TOJUKEHHs MOPSIIKY PO3POOKH i 3aTBEpKEHHsI HOPM, MPABUJI i CTaHAAPTIB 11070 6e3-
MEYHOTO BUKOPUCTAHHS SIIEPHUX YCTAHOBOK i simepHux marepianiB (cT. 17 3Y «IIpo Bukopuc-
TaHHS sIIEPHOT eHepril Ta pajiaiiiiHy 0e3MmeKy»).

VY BepxogHiii Pani Ykpainu QyHKIIOHYy€E KOMITET 3 MUTaHb €KOJIOTTYHOT MOJIITHKH, TPHPO-
JIOKOPUCTYBaHHS Ta JKBiJaIlil HACTiIKIB YOPHOOMIIBCHKOT KaTacTpodu.

Komnerenuis Kabinemy Minicmpie Ykpainu y cdepi 3abe3nedeHHs AEPKaBHOTO YII-
PaBIiHHS Ha PaJi0aKTUBHO 3a0pyIHEHUX TEPUTOPIAX 1 pajioekoyoriyHoi 6e3neky B3araii me-
penbauae:

— pO3MOPSIIXKEHHS IACPHIMU MaTepiaiaMi B MeXax yKpaiHCHKOI IepiKaBH il y paMKax eK-
CTIOPTHO-IMITOPTHUX OTepalliif;

— po3polOKa 3axoiB Qi3UIHOTO 3aXUCTY, OONIKY H KOHTPOJIIO (B TOMY YHCITi €KCITOPTHOTO)
JICPHUX YCTAaHOBOK i1 Marepiais;

— NPUHHATTA pillleHb NPO eKCIUTyaTallilo i 3HATTS 3 eKcIUlyarallii aTOMHUX CTaHLil;

— CTBOPEHHs OpraHiB Aep>KaBHOTO YMpaBJiHHA i peryntoBaHHs 6e3neku y chepi saepHoi
Oe3neKy;

— BU3HAYEHHS MOPSAAKY PO3pOOKH i 3aTBepKEHHS HOPM, MIPABHUII i CTAaHAAPTIB Oe3METHO-
ro Bukopuctanis AEC i simepHux marepiaiis;

— YCTaHOBJICHHs TIOPS/IKY BUIa4i JO3BOJIB (JilIeH3i1ii) Ha 37iliCHEHHS 3aCTOCYBaHHS siiep-
Hoi eHeprii i T.A. (cT. 18, 29, 69 3akony Ykpainu «Ilpo BUKOpHUCTaHHS sAEpHOI eHeprii Ta
paniauiiiHy 6e3nexy»);

— BU3HAYCHHS MOPSIIKY PO3POOKH i pearnizalil qepKaBHUX MPOrpaM 3aXHUCTy HACEICHHS i
HaBKOJMIITHHOTO TIPHPOITHOTO CEPETOBHIIA BiJl BILIMBY i0HiI3yI0UOTO BUIIPOMiHIOBAHHS, OCHOB-
HHUM JDKEPEJIOM SKOTO, Oe3TepedHo, € SaepHa eHepreTHKa;

— CTBOPEHHS OPraHiB JIepKaBHOTO PETyJIIOBAHHS SIIEPHOTO H pafiamifHOTO 3aXHCTY;

—CTBOPEHHS JIEp)KaBHOT CUCTEMH 00Ky i KOHTPOJIO iHAWBIAyaIbHUX 03 ONPOMiHEHHS
HacelleHHs (BKJTFOUAOUH MEepCOHa, 10 BUKOHY€E pOOOTH MO eKCIuTyaralil sAepHUX YCTaHOBOK);

— BHPOOJICHHS MOPSAAKY HaIaHHs KOMIICHCAIii TpoMajsiHaM, SKi MPOXKUBAIOTh y MiCILIX
postamyBanHs AEC i 00’€ekTiB, NMpu3HaYeHUX IJIsl POOOTH 3 pafiOaKTUBHUMHM Biaxomamw, i
KOMTIeHcallil 3a MmepeBUILEeHHs PiYHOT OCHOBHOI J1030BOT MEKi OMPOMiHEHHS Ta iH.

IeBHi moBHOBaXkeHHS Ypsiny 3akpimieni Takox y Iloctanosi Bix 23 kBitHs 2001 p. «IIpo
3aTBEP/DKEHHS] TOPSAIKY CTBOPEHHS €IUHOI JAEP)KaBHOI CHUCTEMM KOHTPOJIO Ta OOdiKy
iHAMBilyalbHUX 7103 OMPOMiHEHHS HaceJleHHs.

[IpoBigHUM OpraHoM y raiy3i Iep>KaBHOTO YIPaBIiHHS PUPOIOKOPUCTYBAHHSAM Ta O0XO-
POHOIO JOBKiLIA € MiHICTEpPCTBO OXOPOHH HABKOJHMIITHBOTO MPUPOJHOTO CepeNoBHINA YK-
painu. BoHO BUKOHY€ KOHTPOJIbHI (DYHKIIT CTOCOBHO BCiX MPUPOAHUX 00’ €KTIB, 110 BXOASTh Y
€IUHy eKxoJoriuHy cuctemys. Llefi cremianeHMi opraH ympaBiiHHSA 3AIHCHIOE 3arajibHi
¢yHKILIT, B TOMy 4yMcHi KOHTponbHi. CrieniaibHi HOpecypcoBi MiHiCTepcTBa i BioMcTBa Ta-
KO 3/1ilICHIOIOTh KOHTPOJIbHI (DY HKIIiT 111010 00’ €KTIB, sIKi BXOAATH A0 IXHBOTO BimanHs. OTxe,
BMHUKAE KOJIi3isl B CMIBBIHOILIEHHI KOHTPOJIIO, 1110 TPOBOIUThLCS MiHICTEPCTBOM OXOpOHH Ha-
BKOJIMIIHBOTO TIPHPOIHOTO CEPENOBUIA, 3 OHHOTO OOKY, I iHITMMH KOHTPOJIIOIOYNMH OpraHa-
MU B Tajy3i 6e3meku — 3 iHIIoro.

Hayionanvua xomicia 3 padiayiiinoeo 3axucniy Hacenenwns Ykpainu — BULIVNA, He3aJICKHHUH
Big Kabinery MinicTpiB Ykpainu, MiHiCTepCTB i BiJOMCTB, OpraHisauiif HayKoBO-eKCIIepTHHH
OpraH 3 yciX MUTaHb, MOB’jI3aHMX i3 pajialifHUM 3aXUCTOM HaceJeHHs4.

Jepoicasnuii komimem sdepnozo pezymoganusi Yxpainu (/lepocamompeynoganns Y-
painy) € USHTPAJbHAM OPraHOM BHKOHABYOI BIAJH 3i CIEialIbHAM CTaTyCoM, TisUTBbHICTH SKO-
TO CIPSMOBYEThCS i KOOpIUHY€eThess KabiHeTrom MiHicTpiB YipainuS. OCHOBHUMH 3aBIaHHS-
MU [lepxaromperytroBaHHa YKpaiHu €: y4acTh y popMyBaHHi Ta 3a0e3nedeHHi peanisarii nep-
JKaBHOT TONIITUKU y cepi BUKOPUCTAHHS SAEPHOI eHeprii, 3a0e3nedeH s JoAepKaHHsI BUMOT
AJepHOI Ta pajiauiiiHoi Oe3neku; 3MiHCHEeHHS B MeXaX CBO€T KOMIETEHLil IepKaBHOTO pery-
JFOBaHHS Oe3MeKN BUKOPUCTAHHS SISPHOT €Hepril, Joaep KaHHs BUMOT SAEPHOI Ta pamialiifHol
Oe3mexy; 3iCHeHHs 1epKaBHOTO HAIALY 32 AOACPIKAHHAM 3aKOHONABCTBA, HOPM, TIPABMI i
CTaHJAPTIB BUKOPUCTAHHS SAEPHOT €Heprii, BAMOT sIepHOT Ta pajialiitHol 0e3mneku; Koopau-
Hallisl AiTIbHOCTI HEHTPAJbHUX i MICIEBUX OpPraHiB BUKOHABYOI BJIAJH, 1110, 3TiJHO i3 3aKOHO-
JIABCTBOM, 3/1MCHIOIOTh JIepyKaBHE PETYIIOBaHHS SAEPHOT Ta palialiifHol Oe3nexu.
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Cepen uncneHHux QyHKUill Minicmepcmea nanuea i enepeemuxu Yxpainub BUIINAIOTS:

— 3a0e3neueHHs peanizalil Aep)kaBHOI MOJITUKU MO (Pi3UYHOMY 3aXUCTY SAEPHUX Ma-
tepianiB i AEC;

— CTBOPEHHS eKCILTyaTyIouoi opraHi3allii (€HeprokoMIaHii);

— CTBOPEHHSI B MeXaxX IMOBHOBAXCHb, BU3HAYCHNX 3aKOHOIABCTBOM YKpaiHH, GpyHKIil yn-
PpaBIiHHS Jep>KaBHUM MAiHOM Tajy3eBHX IiAMPHEMCTB;

— KOOpAMHALs peamizalii 3axofiB 3a0e3neueHHs Oe3neuHoi podotu AEC i miksimamii
HaCIiJKiB aBapiii Ha 00’€KTax sAEPHOT EHEPreTUKH.

3 ypaxyBaHHIM OCOOJUBOCTEH TaKUX cdep K OyaiBHUIITBO, MTPOMHCIIOBICTh OYyIiBeTbHUX
MartepialiiB, apXiTeKTypa i MicTOOYdyBaHHSI; YIIPaBIiHHs SIKUMH MOKIaNaeThes Ha Minicmep-
cmeo 0y0ieHUYmMea, apXimexkmypu ma HCUmi080-KOMYHANbHO20 20Cnooapcmea Ykpainu’, BU3-
HavyeHi MOBHOBaXEHHS IIbOTO OpraHy B Taly3i OXOpoHHU AOBKiIs B [lomoxkenHi mpo HborO, a
came, 3IiHCHIOBATH B MeXax CBOE] KOMIETEHIIi] HayKOBO-TEXHiUHE i eKCTIepPTHO-HOPMAaTHBHE
CYNPOBODKEHHS OyniBenbHUX poOiT Ha 00’ ekTi « YkputTTs» YopHoOunbebkoi AEC.

Micyesi opeanu euxoHaguoi 61a0u i camospsdy8anHs B MeXax CBO€ET KOMIETEHL|1:

— KOHTPOJIIOKOTh Ha MiaBimoMyiit TepuTopii AismeHicTh AEC 111010 6e3ne4Horo BUKOprc-
TaHHS aTOMHUX PEaKTOPIB i AJAEPHUX MaTepialis;

— OepyTh y4acTh y Jep)KaBHili €KOJIOTi4Hil eKcrepTu3i
po3MillleHNX Ha IxHill TepuTopii;

— OpraHi30BYIOTh MPOBEICHHS CYCHIBHOI €KCIIepTU3n Oe3MeKn aTOMHUX CTaHIIii Ta iH.
(ct. 20, 40—41 3akon Ykpainu «[Ipo BUKOpHUCTaHHS SIEPHOT €Heprii Ta padialliiiHy 0e3neKy»).

[TigBoasun MmiacyMOK, HEOOXiTHO 3a3HAUWTH, IO 32 KOPOTKHI MPOMIXKOK Yacy B YKpaiHi
CTBOPEHI MPaBOBi 3acajii CUCTEMH YMpaBJiHHA Y cepi 3a0e3nedeHHs] eKOJIOTiYHOT Oe3mneKkn
Opu pafioakTHBHOMY 3a0pynHeHHi. 3akpimieHi 3aKkOHOZABCTBOM IMIpaBa, 0OOB’S3KH,
BiZIMOBiaNbHICTh OpraHiB IepKaBHOT BIIaAU, MiAMPUEMCTB, YCTaHOB, OpraHizalii, HocagoBUX
oci0 i mepcoHay, CIpsIMOBaHi Ha TOCSATHEHHs HaBaXKJIUBIIIOT METH — JOCSTHEHHS palioeKo-
JIOTiYyHOT O€3MeKu B Mpoleci BUKOPUCTAHHS sSIEpHOI eHeprii. Xoua CIIiJl 3ayBa)KUTH, LIO
CYTTEBOIO TIEPELIKOJ0I0 ISl TOCATHEHHS IIi€1 METH € Bi,ucyTHiCTL Y YHHHOMY 3aKOHOIaBCTBIi
pssMoi HOPMU-TIPHITUCY IIOAO BiINOBiTaTBHOCTI opraH13au1HH1/1x CTPYKTYp JepiKaBH B pasi
HEBUKOHAHHA HMMH BUMOI, HOPM 1 HOpPMATHBIiB €KOJIOTi4HOT Oe3MeKkH i, AK ii CKJIagoBoi,
pazioeKooriyHo1 Oe3neKH.

I[o TOr'0 K, BXKO HOBipI/ITI/I [0 YiTKUH po3n0nin 000B’3KiB MIJK 3HAYHOIO KiJbKICTIO
MiHICTEPCTB, BiZJOMCTB Ta iXHiX CTPYKTYPHHX IIiIpO3AiIiB MOXKIMBHI y BCIX BUIA/IKaX, ajpKe
bararo jepxaBHIX OpTaHiB MalOTh CTPYKTYpPHI HiIpo3aiid, GyHKIIOHATEHIM MPU3HAYCHHIM
SKHX € pajianiifHuii 3aXUCT HACEeNeHHSI.

He nmocuthk 4iTKO BperyiboBaHO MPaBOBHil cTaryc 30HM Ta OpPraHiB AEpP)KaBHOTO YII-
paBiiHHA Heto. 3akoH Ykpainu «I1po mpaBoBuil pexxum TepuTopii, 1110 3a3HasNa pajioaKTUBHO-
ro 3a0pyaHeHHs BHacHinok YopHoOUIbChKOT KatacTpodu» (cT. 8, 12) nae 3Mory TpakTyBaTH
AnMiHicTpamito 30HH BiguyXeHHs Ta 000B’s3k0BOro (6e3yMOBHOTO) BiJCETICHHS SIK TEepH-
TOpiabHAN OpraH Aep>KaBHOTO YIIPaBIiHHS (PYHKIIOHATBEHO ONU3BKHUIT 10 00TacHOT AepKaB-
HOT ajMiHicTparii) i omHOYacHO sIK mipo3in MinicTepcTBa YKpaiHu 3 MUTaHb HAJ3BUYAHUX
CHUTYyaIlilf Ta y cripaBax 3aXMCTy HaceleHHs Bix HaciinkiB YopHoOmmbscekoi karactpogu. Pa-
30M 3 THUM Yy CKJaJi >KOJAHOTO LEHTPaJbHOTO OpraHy JAep>KaBHOI BHUKOHABYOI BIaIu
(MiHicTEpCTB, AEPKKOMITETIB TOLO) HEMAE MOAIOHUX CTPYKTYP TEPUTOPiabHOTO YIpaBiIiHHA
i 3araioM Taka mpobjemMa HeI0CTaTHbO 3aKOHOAABYO BPEry/IbOBaHa 3 MPAaBOBOIO MOIJISLY.

HacnigxoM boro € HeBUKOHAaHHS HA3KM HOPMAaTHBHO-TIPABOBUX aKTiB. AnMiHicTparllis 30-
HU € CaMOCTiHHOI0 I0PUINYHOI0 0c00010. Lle 3akpimieno y ct.8 3akony Ykpainu «IIpo mpaso-
BUH PEeXUM TEPHUTOPIT, IO 3a3HaNA palioaKTUBHOTO 3a0pyAHEHHS BHACTIIOK YOpHOOMITBCHKOT
katactpohu». Takuii MiAXia € WiJTKOM JIOTiYHUM i1 BUTIPAaBAaHUM 3 OISy Ha MMOKJIaJeHi Ha Hel
(GyHKUIT K OpraHy TepUTOPiaIbHOTO YNpaBiHHA. AJie MPU LIbOMY BUHUKAE iCTOTHA FOPUINY-
Ha Komi3isi uepe3 11 craryc sk miaposzminy MHC, a came, HasfBHICTb IOPUAMYHOI O0COOU
(AnminicTparii 30HW) y CKIai iHIIOT FOpUAMYHOT 0coOu (MiHiCTepCcTBa), IO CYyNepeYrTh YHNH-
HOMY 3aKOHOIaBCTBY.

[ToTpiOHa 3akoHOJAaBUa 3MiHA CTaTyCcy TEpPUTOpPiH, IO HaleX)adu 10 KOMIETEeHIIil
AnMinictpanii 30HM # Masu cTaTyC pafiioakKTUBHO 3a0pyJHEHUX, 10 «UUCTUX» TEPUTOpii 3a-

it nepxasHiii excneprusi AEC,
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rajgbHOIT FOPUCAMKIIT. 32 JaHUMU JO3UMETPUYHOT MACTIOPTH3Allil HACEIEHUX MyHKTIB YKpaiHu,
IO 3a3Haju paﬂioaKTI/IBHOFO 3a0pyIHEHHsT BHACHIJIOK YOPHOOUILCHKOT KaTaCTpod)H B
OinmpImocTi ix JIO/IaTKOBi [1030Bi HABAHTAKCHHS HE MEPEBHILYIOTh JOMYCTHMUX plBHlB OTxe,
BUHHKAE HEBiNMOBIAHICT pealbHOI PamioNoTiYHOT CUTYAaIlil Ha YacTHHI TepuTopil 30HU KpH-
TEepisM BiIHECEHHS 10 Hel, BU3HAYEHNM y YHHHUX 3aKOHO/IABUMX aKTax.

[Tpobnema nmoBomKeHHS 3 palioaKTUBHUMH BiJIXOaMH, 1110 BUHUKJIA B PE3yJIbTaTi KaTacT-
podu, 3 yacom HaOyBae Bce OibIIOT TOCTPOTH i aKTyaJIbHOCTIi. 3a HAsBHOCTI HallilOHAJILHUX
nporpam i Mi>kHapOAHUX MPOEKTiB i3 moBoakeHHs 3 PAB (paaioakTMBHUX BigXOAiB), 10 LIbO-
O Yacy BiZICyTHsS peajbHO 3BaKeHa, OOTpyHTOBaHA (3 ypaxyBaHHIM MPoOiIeMu 00’ ekTy «YK-
PHUTTSA») €IWHA KOHIIEMIis moBomkeHHs 3 PAB, sika BOUpae B cebe Bci eneMeHTH il Bij 300py
Ta onpamroBanHs PAB 110 X 3axopoHeHHS!.

Hanzsuuaiiny Bary mMae BHOip onTUMaiIbHOL cTpaTerii s yoesnedeHHs 00’ eKTy « YKpHUT-
TS» 1 IEpEeTBOPEHHS HOro Ha eKOJNOTiuHO Oe3rneuHy cuctemy. [Ipu pomy HeoOXinHO 3a0e3re-
YUTH MOXJIMBOCTI [ Oprasizauii B MaiilOyTHbOMY HOPM 3 TIOBODKEHHS 3 MaTUBOMiCTKUMHU
Macamu. Bubip 1x TexHooriii i TepMiHM peatizalii ¢j1ig 060B'I3K0BO y3roKyBaTH 3 TIaHAMH
#i MOXKJIMBOCTSIMH CTBOPEHHS HALliOHANBHOI iHPPACTPYKTYPH IOIO MOBOKEHHS 3 BUCOKOAK-
TUBHMMH BiIXOIAaMH, BKITIOUAIOYH 1X OCTAaTOYHE 3aXOpOHEHHs. TepMiHOBe pillIeHHs aKTyailb-
HUX MpoOJieM Mirpauii Bonu i crabinizamii HecTiMkux OyIiBeNIbHUX KOHCTPYKIIiH Ma€ IiBu-
IUTH Oe3neKy 00’ eKTy « YKPUTTSI».

Heo0xiHO BAOCKOHANIOBATH CUCTEMY PaiO€KOJOTiYHOTO MOHITOPUHTY YOPHOOUIBCHKOT
30HU BiJ4yK€HHS Ta IHIINUX 3a0pyTHEHUX TEPUTOPIi, MOCUIIIOIOUH 11 MPOTHOCTUYHY (PYHKIIitO,
HEOOXiHY AJIs MPUAHATTA e(hEKTUBHUX yTPABIIHCHKUX PillIeHb.

AHati3 3aK0HO/IaBCTBA, CIIPSMOBAHOTO Ha 3a0e3MeueHHs sJiepHoi Ta paaialliiHoi Oe3MneKH,
MOKa3aB, M0 TYT BUSBISIOTHCS CYTTEBI HEMONIKM, 30KpeMa IyONIOBaHHS NHPH PO3MOZiNi
¢yHKLiH, npaB Ta 000B’SA3KiB MiXK Pi3HOMaHITHUMH OpraHaMHy AEp>KaBHOTO PEryJIOBaHHS, a B
IHIIMX BUMAJKaX, HABMAKW, NPOrajvHU B IOPUAUNYHOMY 3aKpilJeHHI JaHUX BiJHOCHH.

Taka po3MaiTiCTh OpraHiB JAepKaBHOTO YMPaBJiHHS, HAAUICHUX CXOKUMH (DyHKIIIMH, T
pPO3MHTa MeXa 3B’SI3KiB MiXK HUMH, (AKTHYHO MPHU3BOANUTHL 0 0E3BiANOBITANTBHOCTI OpraHiB
JIep>KaBHOTO YIIPaBIiHHS, a/pke 3aBKIN MOXKHA 3axXUCTUTHCS (pazoro: «He Hama xomre-
TEHLLIS».

B GinpmiocTi HOpMaTUBHO MPABOBMX aKTiB MPH BU3HAYEHHI AiSIBHOCTI Cy0’ €KTIB IpaBo-
BiJTHOCHH, HAJATO BiJIbHO 3aCTOCOBYIOTHCS TMOHATTS «3aBIaHH:», «OOOB’A3KW», «BiAMOBI-
JATBHICTBY, «TIOBHOBAXEHHSI», «KOMIETEeHIIis». Taki «3arajibHi» (OpMyIIOBaHHS JOKYMEHTIB
HaifuacTile He JaroTh 3MOTH YiTKO BU3HAYHUTH i (a00) pO3MiNnTH i MOHATTSA. J[0BiIbHE BHKO-
PHCTaHHS TaKWX TOHATH NMPH3BOIUTH J0 HEMOXJIHMBOCTI €IMHOTO MPABUIBLHOTO PO3YMiHHS
posnoniny GyHKIiH, BiAMOBiAaTILHOCTI Ta TOBHOBAXXEHb MiX Pi3HUMH OpraHaMu Jep >KaBHOTO
yTpaBJIiHHA NpU 3AIHCHEHHI HUMH Pi3HUX BUJIB AiSUTBHOCTI y cepi exoJoriyHoi Oe3nexH.

OTxe, B NiTepaTypi BKe BUCIOBIIOBAIUCS AyMKH, a 3apa3 Mnocraja HarajibHa HeoOXil-
HICTP 3 MPHUBOJY CTBOPCHHS €IWHOI CUCTEMH OpPraHiB Jep)KaBHOTO PETYIIOBAHHS SOCPHOI Ta
panianiiiHoi 6e3neKd, BHYTPIIIHLO CKOOPJMHOBAHOI i BiIMIHHOT BiJl CHCTEMHU OpraHiB 1ep-
YKABHOTO YTPABJIiHHA B ray3i BAKOPUCTAHHS SIEPHOT €Hepril, 3 YiTKMM PO3MOAiIOM (yHKIIIH,
MOBHOBA)XEHb 1 BiJIMOBIJAILHOCTI MiXK PEryJIFOI0YMMHU OpraHaMu.

! Baxymenxo B.J., Ipockypa M. I, Xonowa B.I. Cyyachi migxonu mo BupiuenHs npoGnem YopHo-
OWJIbCHKOI 30HU BiuyKeHHs Ta 6e3yMoBHOTO (000B’s13K0BOr0) BinceneHHs // 3a 3ar. pen. B.1. Xomomri. - K.,
2000. — C.3.

2 [Tocmanoea Kabinety Minictpis Vkpainu Bin 29 tpasus 2000 p. «[Ipo yTBOPEHHS J€PKABHOTO Aenap-
TaMeHTy — AJMiHicTpalii 30HH Bixdy>keHHs i 30HM 6e3yMoBHOTO (000B’s13K0BOT0) BinceneHHs» // Odiuiltnnit
BicHHK Ykpainu. — 2000. — Ne22. — C1.76.

3 Vxas Tpesunenta Ykpainu in 27 rpyans 2005 p. «IIpo MiHicTepCcTBO 0XOPOHH HABKOJIMLIHLOTO MPH-
pomHoro cepenosumay // Odiuiitauit BicHuk Ykpainu. — 2005. — Ne 52. — Cr. 3257.

4 HauionaneHa koMiciss 3 pamiauiiiHoro 3axucTy Hacenenns VYkpainu. IToctanosa BepxosHoi Pamu
VYkpaiuu Big 19 tpasus 1999 p. // Binomocti BepxosHoi Paan Ykpainu. — 1999. — Ne 30. — Ct. 243.

5 llepkaBHUl KOMITET SEPHOrO peryntoBadHs Ykpainu. Ykas [lpesunenta Vkpainu Big 06 Gepesus
2001 poky // Odiuiitanii Bicauk Ykpainu. —2001. — Ne 10. — Ct. 403.
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6 [po minicTepcTBO NanuBa i enepreTuky Ykpainu. Ykas Ipesunenta Ykpainu Big 14 kBitaa 2000 poky
// Odiuiiinnit BicHuk Yipaiuu — 2000. — Ne 16. — Ct. 664.

7 TonOKeHHs1 TIPO MIiHICTEPCTBO OYIiBHUITBA, APXITEKTYyPH Ta JKUTIOBO-KOMYHAIBHOTO FOCMOAAPCTBA
VYkpainu. Yka3 [lpesunenta Ykpainu Bin 19 rpynas 2005 poxy // Odiuiitnuii BicHuk Yipainu. — 2005. —
Ne 52. — Cr. 3256.

Ompumaro 29.05.2006

Pe3ome
B crarbe paccmaTtpuBaroTcs mpodaeMbl TOCYAapCTBEHHOTO YIPaBIeHNs Ha PaAMOaKTUBHO 3arpsa3HEHHbIX
TEPPUTOPUAX praI/IHLI BCJICACTBHEC qepHOGBIJ'[BCKOﬁ KaTaCTpO(bLI, npeayiararoTCs BapruaHThbl IIPaBOBOI'o pery-

JTMPOBAHUS M 3aKOHOJIAaTeNIbHOTO 3aKPETIeHHs pellleH i JaHHBIX Tpo0eioB B HOpMAaTHBHO-MPaBoOBOif 6a3e Yk-
pauHBI.
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KPUMIHAJIbHE MNMPABO
TA KPUMIHONOTIA

B.B. AH/IPEEBCBKHH

Banepii Bimaniitosuu Anopeescokuii, ooyenm
Kuiscvroeo ynieepcumemy npasa HAH Yipainu

BUIU CYJOBOI'O 3AXUCTY.
®OPMAJIBHUI I MATEPIAJIbHUAM 3AXHUCT V «CJITYO-CYTOBI»
TA «CYIOBI» CUCTEMAX PO3IJISITY KPUMIHAJILHUX CITPAB

SIBumma i mpeaMeTH MaTepialibHOTO CBITY BiIPI3HAIOTHCS ONIHE Bijl OTHOTO HASBHICTIO H Xa-
paKTepoM I[iHHOCTEH, sKi BIACTHBI TiJbKU MEBHOMY KoJIy 00’€KTiB. [IpaBocyais Takox Mae
BJIACTHUBI JUIs Hel 0COONMBI IIIHHOCTI 3aJIe)KHO BiJ HOro cUcTeMHu Ta (GOpMH.

«Crnig4o-cynoBay cucteMa KpUMiHAJIBHOTO CYJJOYMHCTBA CIUPAEThCS HAa CBOT LIHHOCTI,
CTBOpEHi 3a A0Bruit nepiox po3BuTkKy. IlounHaroun 3 iHKBi3ULiltHOT # 10 MyOivHOT 3BUHYBa-
4yyBaJIbHOI (POPMHU, «CIiAHO-CYIOBa» cucTeMa 300yJia OCHOBHY LiHHICTh — L€ TIOEIHAHHS B
OntHiN 0c00i 000B’s3KiB 0OBMHYBaYa, CIJIiTYOTO Ta CyAdi. A B JesKUX BUTMAAKaX — i 3aXUCHUKA
abo CTOPOHM 3aXHCTY.

«SIx HemoOpe icTh Oarato Memy, Tak JOMaraTucs CIaBu He € ClaBay!, TOMy TaKy BEJHKY
L[iHHICTh HEOOMEXXEeHOT OOBHHYBAJIEHOI BIAIX MOCTYIIOBO CTPUMYBAIM LIISXOM MOKJIaJaHHS
Ha Hel 00OB’SI3KiB Ta HAJJaHHS MpaBa 3aCTOCOBYBATH MTOBHOBAXEHHS 3axuCcTy. OCKiNbkU Lei
00’eM 3axMCHUX (YHKLiH CTaB HEBiZl’€MHOIO YaCTHMHOIO BCi€l CyKyMmHOCTI chepH HisIbHOCTI
«CJTT90-CYOBOT» CHCTEMH, TO BOHH AiCTaNIN Ha3By MamepianvHozo 3axucmy?. KpuMiHaneHe,
KpUMiHAJBHO-TIPOIeCyalibHe 3aKOHOJABCTBO TTOXOMUTH Bill IMBIIEHOTO MpaBa Ta IUBIIBHOTO
nponecy. LluBinbHMIA MO3MBa4 (PaKTUYHO JOPIBHIOE OOBHHYBAYEBi B KpUMiHAJILHOMY MPOIIEC.
LuBineHMi BiANOBiAaY — HApiBHI 3 OOBHHYBaYyBaHWUM, KOTPHH, OOSUMCS HACITiAKIB 3BUHYBa-
YeHHsI Ta KPUMiHAJIBHOTO MOKAapaHHs, PONOHYE B Cy/i 3alepeueHHs] Ha CBOK KOpUCThb. Tomy
JI0 MarepialibHOro 3aXUCTY, 0€3yMOBHO, HAJIEXKUTh i PABO BJIACHOIO CAMOBUIIPaBAaHHS O0BU-
HyBaYCHUM.

Jpyroro WiHHICTIO MPaBOCYA, & OCOOIMBO — CYyIy, BBKAETHCS PiBHOBAra MiXk CTOpOHa-
MU, siKa 3a0e3mneuye 3anobiraHHs ynepemKeHOCTi Ta OJHOOIYHOCTI MpW BUPIILIEHHI CTpaBy.
Came 111 LiHHICTh CTBOpWJIA APYTHI BHUJ CyIOBOTO 3aXHCTY, — (DOpMAnbHUL’, sIKUi 3a0e3re-
qyeThCS BiAMOBIIHUMHU IOPUIMYHUMH iHCTUTYTaMH, 3aJIE)KHO BiJl MPAaBOBOT MOJIITHKY Jepxka-
BU. TpanuuiitHo e ycTaHOBU MpodeciiHMX IOPUCTIB MiJ] 3arajlbHOI0 Ha3BOIO — a/IBOKaTypa.

TakuM YUHOM, 3aXuUCMm V KPUMIHATIbHUX CHPABAX CKIAOAEMbCS 3 CYKYnHOcmi Oiil ycix
VUACHUKIB Npaeocyd0s (Cy0, NpucsdicHi sacioameni, 066UHY68aY, NPOKYPOP, CHIOHUL, 3aXUCH,
o06uHy8auenull, Nomepninull, YUSITbHULL NO3USAY, YUBIIbHUL 6I0N08IdAY, excnepm,
cneyianicm, nepexkaaoay, NOHAMI, Cmamucmu, ceioKu ma i1.) 3 Memorw Cnpocmyeanus Qax-
MUYHUX | OPUOUNHUX NIOCMA8 008UHYBAUEHHS NPOMU NEeBHOL 0COOU.

Jis mpakTUYHOTO 3aCTOCYBaHHA MPUHLMIIIB MaTepialbHOTO Ta (OPMAaIBLHOTO CYIOBOTO
3aXHCTy HeOOXiTHO BCTAHOBHUTH KOJIO MOXJIMBOTO ITPABOBOTO iX BUKOpUCTaHHs. ToMy crodar-
Ky Tpeba po3DISIHYTH HAsSBHICTh YW BiICYTHICTh TIOBHOB&XCHb YYAaCHHKIB TPaBOCYIMs, Ta
BIIMiHHOCTI y TXHiX MpaBax Ta 000B’sA3Kax MpH 3AiMCHEHHI 3aXUCTY.

Mo oci0, siki MaroTh MEBHi IepyKaBHi MOBHOBAKEHHS HA JOCYJAOBOMY CIIiJICTBi, TOOTO yTIOB-
HOBa)KeHi BUKOHYBATH TaKi JIil, HACHIIKM 3a SIKi Ta BiIMOBINANbHICTh MOKJIAIETHCS HA YCTAHO-
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BY, KA HaJla€ MOBHOBAXXEHHSI, Ta Oe3MmocepeIHbO Ha MOCaI0By 0C00Y, 0 X BUKOHYE, a caMe —
ciiuuii, NpoKypop, Cyas, OOBUHYBaY, €KCIIEPT.

Vci iHIIl y4aCHHUKY TOCY/IOBOTO CITiZICTBA, B TOMY YHCJIi i 3aXMCHUK, TOBHOBA)KEHb HE Ma-
10Th. 3aKOH Ha/a€ IIUM YYacCHUKaM TMPOIIECY TiIbKH MpaBa Ta 000B’SI3KH.

Hanpuknan, Ha Tocy0BOMY CIiZICTBI CliJunii Mae JepkaBHI TOBHOBKEHHS Marepialib-
HOTO CyJOBOrO 3aXHCTY BiJHOCHO OOBHMHYBau€HOIO, y BHIaJKaX 00OB’S3KOBOI y4acTi 3aXuc-
HUKA — 3[1CHATH HOro MpU3HAYeHHs. Y pasi, AKIIO «I0Caa0Ba 0coda» — CiI4uid — HE CKO-
PUCTYETHCS 000B’ I3KOBUMU TTOBHOBXKEHHSIMU, CY/IOBE PIllIEHHS TI0 CIIpaBi Moxke OyTH BU3Ha-
HE HEe3aKOHHHM 3a 03HAKaMH iCTOTHOTO MOPYIIEHHSI BUMOT KPUMiHAIBHO-MTPOIECYaTbHOTO 3a-
KOHY B YaCTHHI 3a0e3MeucHHs npasa OGBHHyBaqeﬁoro Ha 3aXHUCT. | cimigunii, y TakoMy BHIa-
Ky, Oyle HeCTH AUCUUIUTIHAPHY, a iIHKOIH i KpI/IMlHaJ'[LHy BiATOBIZANBHICTE 32 HEBUKOHAHHS
ab0 3JIOBXXMBAaHHS TMOBHOBRXCHHSIMM MaTepiaJIbHOTO CYIOBOTO 3aXHMCTy. AJle OCHOBHA
BiJINOBiJANIbHICTh Y TAKOMY pa3i MOKIaJa€eThca HE Ha CIiIYO0T0, a Ha IeP’KaBHY YCTAHOBY, sKa
3a 3aKOHOM IIOBMHHA BiIIIHKOI[yBaTI/I 30UTKM 3a HE3aKOHHE 3aCy/KCHHSI, pea6iniTyBaTH
cy0’exTa if camMe UM BiTHOBUTH HOTO MOpYIICHE npaso. Ochb y YoMy TOJIATa€E Pi3HULA MiXK MO-
BHOBR)KCHHSMH, NIPABAMH Ta 000B’I3KaMu y‘IaCHI/IKlB MPaBOCYIIS.

Ha npotuBary ciiguomy, 3aXHCHUK, sIKUi BUKOHY€E QYHKIIT GOpPMaNbHOTO CYTOBOTO 3aXH-
CTY, Ha IOCYJIOBOMY CIIiZICTBi 1030aBiieHni Oy/ib-sIKUX TOBHOB)KEHb, 1110 Bi/IMOBiHO BIJIMBAE
Ha pe3yJbTaTH MOTNePeIHbOr0 PO3CIiayBaHHS.

IcTOTHOIO YMOBOIO 3aCTOCYBAaHHS MaTepiajibHOrO Ta (POPMAIBHOTO CYJOBOTO 3aXHCTYy €
opraHisailis MpPOBEJICHHS JOCYIOBOro CiiacTBa. JlocynoBe CHifCTBO MOXe 3AiMCHIOBATHCS
JIBOMa OCHOBHHMMH BUJAaMU opranizaiiii. Lle qocymnose ciiicTBo B Mexkax CyJJ0BOTO BiJIOMCTBa,
W JJ0CyOBE CIIIJICTBO TO 32 MEXKaMH CYI0BOI CHCTEMH.

3a ycrajeHUMU 3BUUasMU, CTICiabHO YIIOBHOBRXKEHNUMH JISPIKABOIO Il IPOBEICHHS J10-
CYIIOBOTO CITi/ICTBA, sIKi HE HaJIeXXaTh JIO OPTaHiB NMPaBOCY/IA i HE CTAHOBJISTSD i3 CY/IOM €IUHOL
oprasisatlii, € opraHu MpaBonopsAKy (IPaBOOXOPOHHI OopraHu), Moniuii, Miniuii, komicapiaT,
KapabiHepu, xaHaapMmepis Toilo. Take CliJICTBO € abconomuo 00Cy008uUM».

Tak 0T, Ko «abCOMOTHE JOCYA0BE CIIiICTBO» Yy TIOBHOMY 00CA3i Bil MOYATKy IO KiHIIS
3IIACHIOETHCS TAKUMH YCTaHOBaMHU, TO (hOPMAIILHOMY CYZOBOMY 3aXHUCTy HEMOXKIIMBO HaJaTH
HaBiTh HE3HAYHUX TIOBHOBaKEHb. B0 iX HAsSBHICTh MPU3BEAE /0 TAKUX CYIEPEUOK, M0 yHe-
MOXXJIMBUTB 3aKiHYE€HHS CJIiZICTBA, OCKIUIBKH PillIeHHS CTOPiH OyIyTh B3a€MHO BiIMiHATHCS, HE
BUKOHYBATHUCh, i TPOKYPOP Ta Cy/, 10 3ilCHIOIOThL HAMISA0BI (DYHKIIiT, MTOCTaHYTh NIepe/] MH-
TaHHAMH MO30aBJIEHHS THX YM iHIIUX MOBHOBA)XEHb CTOPiH, a00 MPSIMHUM iX MOPYIIECHHIM.

ToMy dopmanbHUIA 3aXUCT Ha «aOCONOTHOMY IOCYJOBOMY» CIIJICTBI HE € CTOPOHOIO B
Mpolieci, a BAKOHYE TiJIbKA KOHCYJBTAIIifHI Ta KOHTPOJIOK0Yi (yHKIIT.

Hpyroo_ opranizauiiiHoro (OpMOI0 J0CYA0BOro CIiICTBA € «B6i0HOCHO 00CY006e
cniocmeoy. Vloro ocoONMBICTh MONSITae y TOMY IO CIiACTBO 3AIMCHIOETHCS HE CynoM Oe3ro-
CepellHbO, a 3 JIOTIOMOTOI0 CIEliaJbHUX CYJOBHMX MpAIliBHUKIB, SKi MalOTh MOBHOBAXKEHHS
cmiguux. Llg mocana Ha3UBAEThCS «Cy008uUll criouuiiy i BXOIUTH 10 KaJpOBOI CTPYKTYPH CyIy.
3a Takoi CHCTeMH CYIOBHI 3aXUCT ykKe OJep KY€ JesKi MmpoliecyaabHi MOBHOBAXKEHHS, a rojo-
BHE — 3 CaMOT0 NOYaTKy KPHMiHAJIBHOTO MPOBAIKEHHS 3aXUCHUK € CTOPOHOIO, Oe3 sikoi mpa-
BOCYIISl HEMOXKITHBE, a 00iiiTrcs 0e3 HhOro B MPOBAIKEHHI, K 32 «a0CONOMHO20 00CY0080-
20 cniocmeay, Koy 0OBUHYBaYeHUH Ma€e MPaBo BiJIMOBUTHCS BiJ] 3aXUCTY, HEMA€E HisIKOT MOX-
nuBocTi. Hanmpuknan, mopyueHHs: KpUMiHAIBHOTO PUBATHOTO a00 MyOIiYHOrO 3BUHYBaYCH-
HS 3[iHCHIOETHCS TIIBKKM CYJIOM 3a MOJAHHSIM CyIO0BOrO CJi40ro, ajie sSKIo e 3podneHo 6e3
y4acTi yTOBHOBa)XKEHOTO MPo(eCiitHOTO 3aXUCHHKA, Cy/l He Ma€e 3aKOHOJaBYO0l MOXKIIUBOCTI 3a-
JIOBOJILHUTH TOJIJAaHHS CYZ0OBOTO CIiI4oro i modartu odilifine KpuMiHaJIbHE TIepecITi Ty BaHHS.

TakuM 4MHOM, TOBHOB)KEHHS CJIiZTYOTO PO NMPU3HAYCHHS 3aXMCHHKA Ta MPaBo 00OBHUHYBa-
YyBAaHOTO MaTH, YW BiJIMOBUTHCS BiJl 3aXMCHHKA Ha TIOYATKOBii cTajii po3ciigyBaHHs, Ha-
JIa€ThCs CHeliaIbHIl npod)ecmmn opraH13au11 I0CTHULLIT, SIKa Ma€, JeNIeroBaHy JIePKaBOKO BJla-
Jly TPOMaJICbKOrO KOHTPOJIIO 3a ,I[ISIJ'ILHICTIO npasocyaas. Y bpuranii Taka opraHizaiis Ha3u-
Ba€EThCS «CYIOBA KOJIETis» y CKiIaji bapuctepis, y ['epManil «denepanbHa nanara aaBoKaTypu».

Y Bunagky 3 TOpPYUICHHSMH TOBHOBa)XXEHb MaTepialbHOrO 3axXHUCTy CJiJIUuM,
BiJMOBiNAJIBHICTS BUHUKAE y JIEPKaHOI yCTAHOBH, a B pasi MOPYLICHHS MOBHOBaKEHb (Hop-
MaJIbHOTO CYJIOBOTO 3aXHCTY BiJIOBiaNbHICTh HACTa€E nepes cy0’eKToM y rpoMaau (0OIIKHH,
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3eMCTBa), BiJl iIMEHi Kol yNOBHOBaXKeHU AiaTu 3axucHuK. Tomy y [epxasi Pocilicekiii 3a-
XUCHUK MaB Ha3By «MPHUCSHKHUI MOBipeHUiT», a00 MOBipeHuit BiJl MpeICTaBHUKIB rpoMaiu, 110
0epyTh y4acTh y IPABOCYIIi YACTKOIO CYCITIIbCTBA, SIKa 3aTy4eHa 10 CyAO0BOI isSUTEHOCTI 3 Me-
TOIO TPOTUBAarM OOBMHYBA4YCHHIO N MOCATHEHHS CIIPABEAJIUBOTO Ta HEyNEepeIKEeHOTO
BUpILIEHHSI CTIPaBH.

Bupox cymy micist mpoBeaeHHs «BiJHOCHO JOCYIOBOTO CIIiICTBay Il HE Ma€ TaKOi CHIIN
3aKOHY, SK Yy «CYHOBii» cucTeMi MpaBOCY[As, ajie MOPiBHAHO 3 «aOCOJIOTHUM AOCYIOBUM
CJIiICTBOMY CTYIMiHb CYIOBOI TOMHUIIKH CTa€ HabaraTo MEHIIO, TOMY LI0 3MarajibHa MPOTUAIs
CYIOBOTO 3aXHCTy € BaroMilllO0 Ta €(EeKTUBHIIIOKO.

Habnu3uBmmmcs 10 po3nsiay MicCIS CyZOBOTO 3aXHCTY B «CYHOBii» CHCTEMi IIPaBOCYLIs,
MOYKHA 3PO3YMITH, IO ISl CUCTeMa BiAPI3HAETHCS BiJl MOMEPENHIX THM, IO HOTO pillleHHS
Hal0inbIle BiAMOBiAAOTH MPOSIBY BOJII 3aKOHOJABUOI BJallM, OCKIJILKH Cyl 0e3mocepenHbo
CrocTepirae 3a po3BUTKOM PO3CJIiLyBaHHs MOAIT 3JI0YUHY, 1 CIUPAEThCA Yy CBOIX BUCHOBKAX HE
Ha Bepcii, 3aHpOHOHOBaHi JIOCYJJOBUM CJIIICTBOM, a Ha BIACHI BiL[‘{yTTSI iHTeNeKT, Mmpo-
deciiinicts i gocsin. TyT cymy nonomaraioTb PiBHONpPABHi CTOPOHH, SIKi 3 CAMOIO MOYATKY
myOJIivHO, a He K Ha JONHTI y CIiAY0ro BiU-Ha-BidU i TAEMHO, MIPOTIOHYIOTH HE JOKAa3M Ta ap-
TyMEHTH, a CBOi BJIacHi BUCHOBKH 110 cripasi. [licns Toro, sk cym Mae mepestik mMyHKTiB 00BH-
HYBa4eHHSI, PO3MIOYMHAETHCS MiATBEPIHKEHHS a00 CIIPOCTYBaHHS IUX MYHKTiB. TakuM 4MHOM
CylOBa crcTeMa MpaBOCYIIs — 1€ MOJAeb 3aKOHOJABUOTO OpraHy — MapiaMeHTy4, Je mpu-
CSUKHI Ta CyHOBMH 3aXUCT € MpeAcTaBHUKaMHM BUOOPHUX, OOBHHYBaueHHs Ta cyd-3i0paHHA
Jep KaBHUX YKMHIB. TOMy BUPOK CyIy 3a TaKOl CHCTEMH Ma€ CHITY 3aKOHY, IIOIIUPIOETHCS HA BCi
HACTYITHI aHAJIOTiYHi BUIAKH, a TOJIOBHE — HE TIi[UIATae anelsifHOMY (TOBTOPHOMY) PO3IJIs-
Iy, a TiTbKU Kacalii. 30arHyBIIN MPaKTHKY (OpMYBaHHS 3aKOHOJIABYMX OPraHiB KOHCTH-
TYLiHHHUX Jep>KaB 3 PO3BUHEHOIO MPABOBOIO CHCTEMOIO, TPAJULIHHUM Ui HUX € (QOpMyBaH-
Hsl TIApJIaMEHTIB TPeICTABHUKAMU MPABOCYIS.

3’dcyBaBILM TAaKUM YWHOM, LIO CYA0BHUI 3aXUCT Y KPUMiHAIBHUX CIpaBax Mae€ 3araibHUi
MOJiJT HAa JBa BUAM, sKi CTBOPIOIOTH I€BHI IMOBHOBA)XXEHHS, HEOOXiTHO 3BEPHYTHUCS M0
CriellialbHUX BHUJIIB 3aXKCTY, 110 OXOTUTIOIOTH Mepellik mpaB Ta 000B’s3KiB. [ mporo Tpeda
3BEpHYTHUCS JI0 THX 3ac00iB CrelliaJbHOTO BIUIMBY Ha 0co0y Ta ii mpaBa, sKi 3aCTOCYIOThCS B
pasi ogep>kaHHS Ta JOCTIDKEHHS (PaKTHIHUX MiACTaB I KPUMIHAJIBHOTO IEpeciyBaHHs.
Cepen HUX € 20710611, TaKi SIK: YMOBH TOPYIIEHHS! KPUMiHAJIBHOTO MepeciiayBaHHs, Npe] aB-
JIeHHs OOBUHYBau€HHsI, MPUMYCOBIi 3amo0iXHi 3aX0/11, TOYHE JOTPUMaHHS HOPM MaTepiajibHO-
ro TpaBa, MiICTaBH JUIs 3aCTOCYBAHHS MOKAPAaHHs 3a KPUMiHAJbHE HisTHHS; Ta 000amKo6i, 10
SKUX BiHOCATH TaKi 3acOOM MPABOBOTO BIUTUBY, SKi 3aCTOCOBYIOTHCSA Ha MiJCTaBi crieliaib-
HUX 3aKOHIB, HOPMATHBHUX a0o0 HaBiTh MiI3aKOHHUX aKTiB. lle — mpaBuia 3aTPUMAHHs ocoou
Ta MOTepeHE YB’ A3HEHHS, Cy10Ba EKCMepTH3a Ta eKCIepTHO- KBam(bmaumm KOMiciT, mpaBu-
Jla BUJIY4EHHs, 00Ky, 366p1FaHHH i mepesiaBaHHs PeUOBHX JIOKa3iB i3 KpanHaanux CIpas,
LiHHOCTEH Ta iHIIOro MaifHa opraHaMu MOMEPeIHbOr0 CNIACTBA, Ji3HAHHA i CydaMHU.

Tomy # cymoBwHif 3aXHCT Y bOMY 3B’SI3Ky Ma€ MOALT HA JBa CHEUialbHI BUIH, — 2008HUL
cyoosuil 3axucm i 000amKo8UIl.

Tonognutl cyooeuii 3axucm Xapakxmepu3yemvCs MAKo0 Npasosor OIsLIbHICMIO, 5Kd
30€0inbul020 CNPSIMOBAHA 0Nl CNPOCMYBAHHS KPUMIHANBHO20 0OBUHYBAYEHHS. MA VCYHEHHS.
HeoOIPYHMOBAHO020 A0 HE3AKOHHO20 KPUMIHANLHO20 NOKAPAHHSL.

BinnosinHo 10 BKazaHMX LiJiell rOJJIOBHOMY Cy[IOBOMY 3aXHCTY HAJa€Thcs KOJO MpaB Ta
000B’43KiB. Mik HUMH TaKi, sIK IPaBoO 3aXHUCHHUKA Ha KOH]iaeHUiliHe mobayeHHs i3 3aTpuma-
HUM (3aapelIToBaHUM), TPaBO HOTO y4acTi y MPOBEICHHI CJIITUUX Jii, paBoO OCKapKeHHS Hii
Ta pillleHb CJIiJY0ro, MPOKypopa, Cyali.

Jlo 00OB’s3KiB TOJIOBHOTO CYJOBOTO 3aXKMCTy Hajiexarb: O0OB’S30K Cydy, MPOKYpopa,
CJIiTYOTO BUSIBJISATH OOCTABUTH, 1110 BUIIPABAOBYIOTH OOBHHYBAaU€HOI0, 00CTABUHH 110 IOMSIK-
LIYIOTh BiJNOBiJaNbHICTh, 000B’A30K JOKa3yBaHHS MOKIAJAE€ThCs HA OOBUHYBAYeHHS, HOTO
000B’SI3KOM TaKOX € OICPXKYBAaTH JOKA3H TiIbKH 3aKOHHHUM IIISIXOM, 0€3 HACHIIbCTBA, TOTPO3
Ta iHmMX qoMaradb. Kpim Toro, mpeactaBHUKH (OPMATBHOTO CYTOBOTO 3aXHCTY (3aXHUCHUKH)
3000B’s13aHi 3 ABIATHCS JUTS Y4acTi Y CHiTYMX JisiX TOMi, KOJH 11e € 000B’I3KOBHM, 3aXHUCHHK
3000B’s13aHUI MTOBITOMHUTH PO (PaKTH 3IOYMHHHX TPOSIBIB, [0 3aTPOXKYIOTH Mi3aXHCHOMY B
nepiox po3ciligyBaHHs, TPUMAHHS IiJl BApTOIO.
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AnOpeescbkull B.B. Buamn cygosoro 3axucty. @opmanbHWi i MaTepianbHUA 3axucT...

Jlooamxkosuii cy0o8uil 3axucm cnpsIMO8arUll Ha YCYHEeHHA WKIOTUSUX HACTIOKI6 0115l 006uU-
HY8AUEHO20 8i0 HE3AKOHHO20 8NIUBY NIO YAC KPUMIHATLHO20 PO3CIIOY8AHHS, CYO08020 PO32Isi-
0y ma 6i00yeanHs NoKApaHHs. XapaKTepUCTUKOIO I[bOTO 3aXUCTY € Te, 1110 BiH 3a0e3neuy€eThes
TIJIBKU MPeCTaBHUKAMU (POPMATILHOTO CYIOBOTO 3aXUCTY U Mae, Ha BiIMiHy Bij iHIIWX, JIK-
e mpasa, ajie He Mae 000B’s3kiB. Lle o3Hauae, 0 3aXUCHHUK He 3000B’sA3aHUi 0e3 Jopy4eH-
Hsl BUKOHYBAaTH JIOATKOBI 3axuCHi QyHKHii. BiH Mae mpaBo 3actepert oOBHHYBaYeHOTO BiJl
HeraTMBHUX HACJIJIKiB, Ta BUKOHATH MEBHI [Iii TiIbKK 3a HOTO 3ro/Ior0 a00 OKPEeMUM I0pyUeH-
HaM. Jlo 3axucHuX npodeciitHux npas J0JaTKOBOTO CYI0BOTO 3aXUCTY HaJlexKaTh MPaBo Ha 3a-
XUCT NPV BUHUKHEHHI IOPUINYHUX BUTAAKIB, OB’ I3aHUX i3 3arp03010 CTaHy 3710pOB’sl 00BU-
HYyBaueHOTO, HOT0 BIIACHOCTI Ta MaliHy, HEMOBHONITHIM a00 HeIi€30aTHUM YTPUMAHLIIM, MPO-
(eciliHUM BiTHOCHUHAM Ta iH.

Crnin migkpecnuTH, 110 HEOOXiIHICTh Y TOJIOBHOMY H JIONATKOBOMY CY/JIOBOMY 3aXHCTi
MOXIJIMBA B YCiX cUCcTeMaX PO3MIsSAy KpUMiHATBHHUX CTIpaB.

Ha BigmiHy Bin mepesiueHUX BUJIB CYIOBOIO 3aXHCTYy Y «CIiA4O-CYIOBii» cCUCTeMI MOX-
JINBE 3aCTOCYBaHHsI 11ie TPhoX. Lle 0006 s3K06uil, HeoOXiOHull Ta 008in1bHUL CYIOBUI 3aXUCT.

00606 ’s13xk06uil CYO0BULL 3AXUCT, PO3PAXOBAHULL HA NEGHI cuUcmemu i cmaodii KPUMIHATbHOT
npoyedypu, nepedbauacmocs 015 peanizayii npasa Ha 3axXucm 0OMeICeHOK Kame2opier epo-
MAOsIH He3aNeNHCHO 8i0 IXHbOI 6071 | nosunen Oymu 6e3nocepeoHvo, NPsImMo nepeddbayeHuil
KpUMiHAIbHO-NpoyecyansHum 3akonooascmeom. Hanpuknan ct. 45 KIIK Ykpainu nepenbauae
000B’sI3KOBY y4acTh 3aXMCHUKA i 11 3a0e3neueHHsI MOKIaaeThesl nepeayciM Ha 0co0y, 110 Mpo-
BOJMTD JIi3HAHHS, CJIIYOTO, Ta CY[, SKi MOBUHHI BUKOHatu BUMoOrd 4. 4, m. 1, ct. 47 KIIK
YKpaiHu Ta MPU3HAYMTH 3aXHCHUKA. ['0IOBHOIO OCOOJIHBICTIO TAKOTO 3aXHCTY € (1)13HqHa qn
MICUXivHa HCCHpOMO)KHlCTL 0Cc0o0Y TIOBHOIIHHO yCBl,ZlOMJ'[IOBaTI/I 3MICT i 3HAYECHHS KpUMiHaIb-
HOI mpolenypH, il HACHiAKIB Ha MiZcTaBi HOPM MaTepiaibHOTO KPUMiHAJIBHOTO mpasa. Tomy
Mae OyTu 3a0e3mneyeHa e(eKTUBHICTh 000B’I3KOBOTO CYJIOBOTO 3aXHUCTY, SIKA TaPAHTY€EThCS:

— LIOI0 MaTepiaJibHOrO CyAOBOr0 3aXUCTY, BUMOTraMi HOPM MPOLECYaIbHOTO 3aKOHOAAB-
CTBa, a B pa3i oro HeBUKOHAHHS ab0 MOPYIICHHS Mepen0a4acThesl CKAaCYyBaHHs CyMapHHX Cy-
JIOBHX PilllCHb;

— o0 10 GOpMaTEHOTO CYJOBOTO 3aXHCTy — HaJIe)KHE HOr0 BUKOHAHHS TOKJIATAETHCS HA
MOpaJIbHU YNHHUK MPaBUII aIBOKATCHKOI Mpodecii, Sk OCHOBHE MiAIPYHTS TisSIBHOCTI a/{BO-
KaTypu.

Heobxionuii cyoosuii 3axucm — ye makuil, 3a siko2o 0puouUdHe npaeo eudbopy 3aXuUcHuUKd
008UHY8aYYBAHUL (NIOO3PIOBAHUTL) 3 NOBANCHUX NPUYUH Nepedae 0cobl, Kompa NposoOums
Oi3Hamnms, crniouomy abo cyoy.

Lle#t BuA 3aXUCTy BiAPi3HAETHCS Bl 000B’SI3KOBOTO THM, IO 0c00a He Mae ¢i3nyHux abo
MICUXIYHUX BaJl, AKi O MepelkopKair HoMy B CIIPOMOXKHOCTI LIJIKOM CaMOCTIHHO 3aXHWIIaTH-
csl, aje 00CTaBUHU HOro 0codbucToro abo rpoMaasiHCHKOTO CTaHy YHEMOXIIUBIIIOIOTh BUKOPH-
CTaHHA 1bOro npasa. Taki BUNAAKH CTOCYHOThCS Masiozabe3neyeHux ocid, MOBHOMITHIX OAU-
HaKiB i CHpIT, 0Ci6 moxuioro Biky, iHO3eMLiB, ar[anHmB5 i T.i. HeoOxignuit cymoBuii 3aXucT
3aCTOCOBYETBCS K Y «CIITIO-CYNOBIii», «TaK i B «CyHOBii» cucTeMax MmpaBOCyAIs. 3acTocy-
BaHHS HEOOXiTHOTO CyZOBOTO 3aXHCTy MOXIIMBE y ABa criocodu. [leprmmii momsirae B mpoBe-
JieHHi 0iliifHOT MepeBipKH BiMOBITHUM CYIOBUM BiJIOMCTBOM (Hampukiai, sk y ®panuiii ta
AHDII{ paJHUKH FOCTHUIIT) 0COOMCTOr0 MaTepiaJbHOr0 Ta rPOMaJICbKoro crtany ocoou. Ilicns
BiJIMOBIIHOTO BHUCHOBKY Ta pO3paxyHKY BUTpaT Ha BUKOHaHHS (POPMAILHOIO 3aXHCTYy CYA
npuiiMae pillleHHs PO MPU3HAYCHHS 3aXUCHUKA.

V iHmoMy BUMaaKy, B Takux Kpainax, sk CILA, I3painb, Ykpaina, binopycis, 3axucHuK
MpU3HAYAETHLCS 32 3as1BOI0 OOBUHYBauyBaHOTO (ITiZJ03proBaHoro) 6e3 odimiiiHoi nepeBipku. Y
PO3BUHEHHUX MPABOBUX KpaTHax 11e pOOUTHLCS TOMY, IO CYJI MOKIIAAA€ThCS Ha TIPO30PY KPEIAUT-
Hy Ta MirpauiifHy noJiTHKY, a B KpaiHax i3 BUPa)KEHOIO COL[iaJIbHO-1/1€0OTiYHOI0 Opi€HTAaLli€0
e BigOyBaeThCs HA MiACTaBi BU3HAHHS BEPXOBEHCTBA MPUPOJHOIO MpaBa BUILOI CHpaBeasu-
BOCTI, X04a i1 He mepen0aIeHOro MUCAHUM 3aKOHOM.

Jlosinvruii cydoeuil 3axucm y KpUMIHATbHUX CNpasax nepedbauae 000posinvhuil i Hesa-
JedcHull 6ubip cnocody 3axucmy i 3aXUCHUKA (KITbKOX 3aXUCHUKIB) 008UHYBAUYSAHUM (Mi0O0-
3PIOBAHUM) HA C8ill pO3CYO, Y MOMY YUCTT 3 OMOUEHHS ONU3LKUX pOOuyis, ONiKyHie ma nikiy-
BANLHUKIE.
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KpumMmiHanbHe npaBo Ta KpuMMiHoMoria

JloBinbHMI 3aXUCT HAMOIMBII MOIIMPEHUH Y TPAaBOBOMY 3aCTOCYBaHHi, BiH CITUPAETHCS HA
MIMOWHHI iICTOPUYHI Tpaauuii MpaBoCyAas, HOro BUKOPUCTOBYIOTh MPAKTHUYHO B YCiX CHCTe-
Max i MopsAaKax po3risay KpUMiHAIBHUX cripaB. Llei Bua 3axucTy 3acHyBaB Taki mpasa:

— MaTH IIEBHOTO 3aXMCHHMKA a00 JEKIIbKOX;

— BiJMOBa BiJ| 3aXMCHUKA i CAMOCTIHHUI MaTepialbHUN 3aXWCT;

— 3aMiHa 3aXMCHHUKA,

— 3aCTepeKeHHs 1IO/I0 Y4acTi 0COOM K 3aXMCHUKA Ta 11 yCyHEHHSI.

Peanizariiss mpaBa JOBUIBHOTO CYJJOBOTO 3aXUCTY HE OOMEXYEThCS CTaIisIMU KPUMiHAJb-
Horo niporiecy. Lle o3Hauae, 1m0 ocoba Mae MpaBo B KOXKHiM cTaAil (1ocynoBe CIiCTBO, CY/I0-
BUM O3V y TepIii iHCTaHIil, anensuii, kacaii, cTaaii 0coOIMBOTO MPOBAIKEHHS 1 T. 1H.)
BUOMpATH 3aXUCHUKA.

[TizcymoByr0ouM mepeiueHi TOHITTS PO BUAM CYIOBOTO 3aXUCTY CIIifl 3ayBaXKUTH, 10 IS
BiAMOBiHOT peanizaril 3a3HadeHnX (QyHKUil nependavaroThes rapaHTii ix 3abe3neyeHHs: ra-
paHTil KOHCTUTYIIIITHOTO MpaBa, 3aKOHO/IaB4i, HOPMATHBHI, FapaHTii MPEIUACHTHOTO NpaBa Ta
iH. OHUM i3 SICKpaBUX MPUKIIAJIB TapaHTil JOTPUMaHHS MPUHIUIIB CYJOBOTO 3aXUCTY € PH-
TyaJl MPHUBEJCHHS 10 MPHUCATH CYIIIB, aABOKATIB, MPUCSHKHUX 3acimareniB, CBiAKiB... [Tpudo-
My B OiJTBIIOCTI MPaBOBHX JiepxkaB €Bpony i AMEPHKH TakKi MpHUCATH NaroThes Ha biomii i mo-
YUHAIOTHCS CJIOBaMHU 3BEpHEHHS JI0 CBATHX cuil TBopus BceecBiTy sik HAaWBUIOTO CHMBOIY

NpaBOCY .

! Kuwra [Mpurui Conomona . 25, Bipu 27.

2 Mummepmatiep K. PykoBOICTBO K CyleOHO# 3aImuTe 10 YroMOBHBIM enam. — M., 1863. — C. 25-26.
3 @oiinuyvruii 1A, Kype kpuminanssoro cynounnctsa. T. 1. — CII6., 1996. — C. 38.

4 Jlans B. ToNKOBBIH CJIOBaph )KUBOTO BEJMKOPYCCKOTO si3bIka. — M., 1882.

5 IOpuanueckas sHumknoneaus. — M., 1998. — C. 33.

Ompumano 10.02.2006
Pesrome

Cyne6Has 3aiuTa 1o yroJoBHbIM JieJlaM — PaBHOIPABHAS COCTABIISAIOLIAS BCEIO KOMILIEKCA MPAaBOCYAUs
1 110 CBOEMY 3HAYEHHIO HE YCTYIAeT, a B HEKOTOPBIX CIydasX U mpeobianaet Haja cyaeOHbIM oOBuHeHHeM. Of-
HAKO 3TO HE 3HAYHT, YTO d)yHKLlI/II/I cy)1661-10171 3alMThl BO3JIO’KCHBI TOJIBKO Ha 3alllMTHHUKA. OnpeueneHHble BH-
I cyneOHOIT 3anTEl 00s13aHBI OCYIIECTBIISITH BCE YUYAaCTHUKH CyIONPON3BOACTBA.

B crarse mogpoOHO ocBemaroTcs BUABI CyneOHOM 3auThl B pa3HOO0pa3HEIX GopMmax cyneOHOro nmops-
Ka pacCMOTPEHHsI YTOJOBHBIX Jei. Llesbto myOnuKaiuu BIseTcs onpeae/icHue OCHOBHBIX MOHIATHH U (QyHK-
Iy cyneOHOit 3amunThl, pa3rpaHiyeHne ee MOJTHOMOYHH, TpaB 1 00S3aHHOCTEH.

0.0. KBAILIA

Oxkcana Onexcanodpiena Keawa, xanouoam ropu-
OUYHUX HAYK, CMAPUULL HAYKOBUL CNIBPOOTMHUK
Tnemumymy oepoarcasu i npasa im. B.M. Kopeyvko-
2o HAH Ykpainu

OB’CKTHUBHI O3HAKH MOT'PO3M OO CYII],
HAPOJIHOT'O 3ACIJATEJISI YA IPUCSKHOT O,
MEPEJABAYEHI V CT. 377 KPUMIHAJILHOT'O KOJAEKCY YKPATHH

HasBHicTh He3asnexxHOi Cyl0BOiI Biaad, MOPAJ i3 3aKOHOJABUOIO Ta BUKOHABYOO, € He-
00XiTHOIO MepeayMOBOIO MOOYIOBH MPABOBOI AepkaBu B Ykpaini. Y ct. 377 KK Ykpainu ne-
pendayeHo O3HaKK Morpo3u abo GakTHYHOrO HACHILCTBA CTOCOBHO CIyK00BHX 0Ci0 opraHis
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Keawa O.0. O6’eTuBHI 03HaKM1 NOrpo3u LWo[o CyAdi, HApOQHOro 3acigartens uu. ..

npasocyzas. CycminbHa Hebesneka morposu, nependadenoi y cr. 377 KK, Bupaxaerses B To-
My, IO NCHXIYHE HACHIIBCTBO IIONO CYAIIB, HAPOJHMX 3aCifaTeliB UM MPUCHKHUX abo TXHIX
OMU3BKUX POAMHIB MiAPUBAIOTE OCHOBH HOPMAJIBHOT zu;mm—xocn OpraHiB MpaBOCY/s, CTBO-
prOIOTH aTMocepy HEeMEeBHOCTI i CTpaXy 3a CBOE 3/10POB'S i XKUTTA, CXOPOHHICTB 1 30eperkeH-
HS MaifHa. A 1€, BiJMOBiIHO, MOX€ CYTT€BO BIUIMHYTH Ha BCEOIUHICTh, MOBHOTY Ta
00’ €KTHBHICTb PO3MISAY CyIAOBOI CIIPaBHU, MPU3BECTU O MPUHHATTS HENPABOCYAHOIO pillleH-
Hs y CHpasBi.

ITonoxxenns nocranosu [Inenymy BepxoBHoro Cyny Ykpainu Bif 12 kBitHs 1996 p. Ne 4
«[Ipo 3acTrocyBaHHS 3aKOHOAABCTBA, W10 3a0e3leuye HEe3aleXKHICTh CY[iB» 3acBiquyrOTh
30iNbIIEHHs BUINIA/IKIB TUCKY Ha CYAJIB IIUIIXOM IIOTPO3, LIAHTAXY, 3aCTOCYBAHHS JI0 HUX Ha-
CHJILCTBA y 3B’5I3KY 3i 31liiCHEHHAM npaBocyaas. ToMy BaXKJIMBUMHU rapaHTiIMU HE3aJIeKHOCTI
CyIIIB € 3a0e3MeUYeHHs IXHbOT 0COOUCTOT Oe3MeKr Ta JepKaBHUN 3aXUCT, y TOMY YHUCITi CHIIO
KPUMiHAJIBHOTO 3aKOHY.

BinnosinanbHicTh 3a AaHe 37I0YMHHE NisiHHS AU(EPEHLII0ETHCS 3aeXKHO Bijf TOTO, UM J0-
MOBHIOETHCS NICUXiYHE HACKIILCTBO (Pi3MUHMM i SIKUM BOHO € 3a XapakrepoM. CIiJ 3a3Ha4NTH,
1110 HASBHICTh MOIPO3U BOMBCTBOM, HACUJIBCTBOM 200 3HHUILEHHSAM UM TOIIKOMXKEHHIM MaiiHa
BKpaﬁ HEraTWBHO BIIMBA€E Ha 3arajibHUN ICUXIYHUNA cTaH 0coOH, 3HUKYE 1i 3maTHICTb
BHUPILIyBaTH CITykO00BI i 0cOOMCTI crpaBu. BeTaHOBNEHHS BIANOBIAANBHOCTI 32 JaHMHA BHJ
KPHUMiHAIIbHO-KapaHOT [I0rpo3i Mae Ha MeTi TakoXK yOesreueHHs HaiBaKIUBIIINX LiIHHOCTEH
CYCHIUIBCTBA — KUTTSI, 3A0POB'sl HOTO WiIeHiB, IXHBOI BIACHOCTI. I1orpo3a >KUTTEBUM Y iHIIMM
BOXJIMBUM iHTepecaM ONM3bKOI JIIOAMHM MOXKE BUMHMTH JOCUTH CHJIBHMH NMCHXOJOTIUHHMN
BIUIMB Ha CYII0, MPHUCSHKHOTO, HAPOJHOTO 3acijarensi, caMe TOMY OJIM3bKi pOAMYi TaKOX
BiJJHECEHi 10 KoJia MOTEePMiJIUX BiJl AAHOTO 37I0YMHY. MeXaHi3M BIUIMBY Ha 0coly nependadae,
1110 TIOrPO3a CTOCOBHO Ti€l UM iHIIOT 0cOOU 31MCHIOETECS He a0CTparoBaHo Bifl MPaBOCYAS,
a Taka Iorpo3a BOMBCTBOM, HACHJILCTBOM a00 3HUILEHHSM YU MOLIKOPKEHHSIM MaifHa ajipeco-
BaHa caMe Onu3bKiii 0co0i (3a unHHUM KK — 6nm3pkoMy poandy) cyaai, HapoIHOTo 3acifare-
JIs 9 MPUCSDKHOTO, i BOHA OyJa BUCIOBIeHa Oe3nocepeiHbo M ocobam, abo Oyne gosene-
Ha 710 TXHBOTO BiloMa aapecaroM norpo3u. ToOTO MOTepIiNuM y KiHIIEBOMY paxyHKY 3a TaKHX
o0cTtaBuH Oyzne ocoba, sika 3[iHCHIOE MPaBOCYIIs, OCKIIbKM caMe BOHA MiJlaeTbcs TCHXO-
JIOTIYHOMY BIUTUBY 3 METOIO 3MIHHUTH Xapakrep ii ciIyx00BOi AisJIBHOCTI, MOB’si3aHOI 3i
3[iCHEHHAM TNpaBoCyas. AJDKE CEHC PO3IISLYBAHOIO 3JI0YMHY IOJISrae y TNCHUXiYHOMY
BIUIMBi caMe Ha 0co0y, sika 6epe ydacTs y 3lilicHeHHI npaBocyans. Tomy i y BUMaaKy morpo-
34 He caMil 1iif 0co0i, a T OIM3bKOMY POAMYY BUHHHMIA i€ 3 METOIO MICUXOJOTiYHOTO TUCKY Ha
0co0y, 10 3AiHCHIOE MPaBOCYAIS — CYAJII0, HAPOIHOTO 3acifarens, MPUCSIKHOTO.

INcuxiyHe HaCUILCTBO, nepezl6aqeﬂe y ct. 377 KK, BUPAXKAETHCA B norpo3i 1moa0 BKasza-
HUX 0ci0 y 3B’A3Ky 3 iXHBOIO HiANbHICTIO y 3filicHenHi mpaBocyans. Taka morposa — ue
3aBXK/JM aKTHBHA MOBE/iHKA, KA CTAHOBUTH YCBiIOMIIEHHH, SICHO BnpameHnu i KOHKpETHHIA
TPOSIB 37T0YMHHOTO HAMIPY BHHHOTO, KM BHCIIOBIIOETHCS 3aBIKM Y 3B 3Ky 3 AiATIBHICTIO 110-
TEpIILIOro 100 3/1iCHeHHs npaBocys. Taka morposa rmos’si3ana 3 AisIbHICTIO Cyay TPH Po3-
A7l UMBITBHIX, aAMIHICTPATHBHUX 1 KPUMiHATBHHX crpas.

CTOCOBHO 3MiCTy MOHATTSA MOrPO3H B IOPHMMYHII JTiTepaTypi BiIOMO YNMANO CyIKEHb.
Jesxi BueHi po3ragaioTh MOrpo3y sIK CyTO BHUJ IICUXIYHOTO HACHJILCTBA Haj OCOOUCTICTIO!.
Tak, M.I. [TaHoB mofinsie NcuxiyHe HACUILCTBO Ha JBa BUJY, ajie HE 32 3MiCTOM MOTPO3H, a 3a
i ninecnpsiMoBaHicTiO. IICHXIYHUM HACHIECTBOM y BY3bKOMY (BITACHOMY) CEHCI BiH BBaXKa€
CYCHIILHO HEebe3MeuHHii, NPOTUNPABHHIA BILTUB Ha neuxivny cdepy (MiACTPYKTYpY) TOANHH,
1O € KiHL[EBOKO METOIO il BUHHOIO, HAMPHKIIA/ MOrposy BOMBCTBOM. ITif ncuxivHuM Hacui-
My IHPOKOMY cedci M.I. [1anoB po3yMle pi3Hi criocoOu BIJIMBY Ha MCUXIKY JTIOAMHU 3 Me-
TOIO MPUTHIYEHHsI BOJIi MOTEPIINIOro i MPUMYIIyBaHHS HOTO 10 MEBHOT aKTUBHOT UM MACUBHOL
MOBEMIHKH2.

B ropuanuHiit Hayui Bigoma i 1ocUTh criipHa QyMmKa, BucioBieHa csoro dacy C.B. bo-
poninumM, I1.C. MarummeBcekuM, A.A. [lioHTKOBChKMM. BoHa fomyckae HasiBHICTb ITOTPO3H SIK
(dbopmu BUsBIIEHHS YMHUCITy3. He 3rofiHi 3 Takor MO3MILIE i BBAKAIOTb, 110 MOTPO3a HE MOXKE
BU3HaBaTHcs (Gopmoro BusBiIeHHs Hamipy, H.®. KysHenosa, M. /1. lypmanis, A.B. Haymos*.
Ha namm norisiz, i aBTOpu po3MISAAI0Th MPUHIUI HEKApPHOCTI BUSBICHHS HaMipy JeIo Jor-
MaTHYHO. Buxonsuu 3 TOro, 110 NOrpo3a € caMoCTiHHUM CKJIafoM 3JI04MHY i, BHACTIIOK LIbO-
ro, € KapaHo0, BOHU 3allepedyloTh MOXKIIUBICTE BU3HAHHS 11 BUJIOM BUSIBJICHHS YMHCIY.
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Binbu caymHuM, Xou i if He Ge3cmipHUM, BUAAETHCS cymxkeHHS A.A. [liOHTKOBCKOTO: «...y
pAl BUTIAAKIB BUSIBJICHU HaMip CTaBUTh CBOT BJIACHI LJIi i TOMY € HE TiJIbKU CTaJI€r0 B PO3-
BUTKY JIaHOT YMHUCHOT 3JI04MHHOT JisUTBHOCTI, a i BOJHOYAC 3ac000M Oe3mocepeHboro nocs-
raHHS Ha iHII1 OXOPOHIOBAaHI 3aKOHOM ... iHTEpeCH. Y 1IbOMY BHUIMAAKY BUSIBIEHHS HAMipy MOXe
Mary B cobi CKJIaJ CaMOCTIHHOTO 37104MHY. THIOBUM MPUKIAIOM € BUIMAIKH KapaHOoi Morpo-
3u. OmHaK 1€ He CTaBUTH IIiJ] CyMHIB 3arajbHe MOJOKEHHS MpO HEKapaHiCTh BUSBICHHS
HaMipy sIK cTafii pO3BUTKY 3JI0YMHHOT AiSTIBHOCTINS.

Ha Hamr nonisig, CTOCOBHO PO3MIISAYBAHOTO 3JI0YUHY CIIiJl TOTOAUTHUCS 3 OKPEMHUMHU I10JI0-
JKeHHSMHU HaBeJleHo1 mo3ullii. HaBemeMo apryMeHTH Ha KOpHCTh 1bOTOo pimeHHs. [lo-nepie,
HeoOXiZTHO BpaxoByBaTH cHeuu(iKy NpaBOBIIHOCHH, y paMKax SKUX [ilOTb HOTepninnﬁ i
cy0'exT 31I04HHY, nepeabaueHoro c1. 377 KK. BoHu BuUHMKaIOTH i3 TIPUBOLY coLiaJIbHOTO
KOHQITIKTY i, IK IPaBUIIO, 3aBKAN MOPOIKYIOTH KOH(IIKTHI BiTHOCHHHU MiX y4acHUKaMHu (3o-
Kpema, cyaas — niacyaHuii). [IpudoMy nanuit KOHQIIKT XapakTepu3y€eThesi TUM, 1110 BiH BUHU-
Ka€e He MK JBOMa 0COOMCTOCTSIMHU 103a iIXHbOIO COLiaIbHOIO POJUIIO, @ caMe MixK 0c00010, 1110
MIpeJICTaBIIsE ISPIKaBHI OpraHw, Ji€ BijJl iMeHi JAep)kaBH, ska 3axuIiae ii iHTepecH, i 0coboro,
BTATHYTOIO B Tiif abo iHIIiN poni y cdepy 3aiicHeHHs mpaBocyaas. st BUpILlIEHHsS TaKuX CH-
Tyamiii JepxaBa CTBOpHJIA CIeliaJibHI MPOLEAYPH, 3aKpiIlieHi B 3aKOHI, JOTPUMAHHS SKHX
000B's13k0Be sl BCiX y4yacHWKiB KoHQutikTy. Cymas, HapoAHUN 3acilareib, MPUCSHKHUEN 30-
Oo0B's13aHi AiATH B paMKax 3aKOHY TpH 3AiHCHEHHI CBOET ciyx00Boi HisnbHOCTI. [TopymenHs
HUMU 3aKOHY, BU3HaHE CYCITIJIbHO HeOe3MeYHNM, TATHE KPUMiHAIBHY BiIMOBiNanbHICTh. Te kK
caMme CTOCY€EThCS 1 MPeJICTAaBHUKIB iHIIOT CTOPOHH BiTHOCUH. 30KpeMa, 3aK0OH TiepedaJac 1mu-
pOKe KOJIO TMpolecyajbHUX TpaB, IO HAJAIOTh MiJCYJHOMY MOXIIHMBICTH pealizyBaTH CBO€
KOHCTHTYIIifiHE MpaBo Ha 3axXKCT, a00 iHIIii 0c00i, sTka BBAXkKAE, 10 AisIMH MMOCAO0BUX OCi0 Cy-
Jly 3aT0/IisIHO HIKOY SIKOMYCh i3 ii iHTepeciB, TOpyIlIeHe MPaBo, — 3BEPHYTHCS 3a iXHIM BiJHOB-
JICHHSIM Y BiAMOBiMHUH AepskaBHUI opraH. Y BUNAAKY, SIKIIO 0co0a 3HeBaXKae HaAaHUMH ii 3a-
KOHOM IpaBaM# # CBiJOMO BHOHMpAE MPOTHUIIPABHUI i CYCHUTPHO HeOe3NMeuHHu IUIIX JOCsT-
HEHHS CBOIX IIiJiel (Y po3misayBaHiil cuTyallii — BUCIOBIIOE MOTPO3Y), TO Taka 0coba MpUTH-
raeThcsl 0 KpUMiHAIBHOI BiJIMOBiIAIBHOCTI, TOMY 11O CBOTMHU AisIMH 3aIOJiFO€ IIKOAY OXOPO-
HIOBAaHUM KPUMiHAJIBHAM 3aKOHOM BiTHOCHHAM, IO CKJIAJAIOTECS Yy cepi mpaBoCymus.

[To-npyre, y pa3i BU3HAHHS HEKapaHOCTi MOTPO3H, 110 MA€ O3HAKW BUSBJIICHHS HaMipy,
NPEeBEHTUBHUI MOTEHIial JaHOT HOpMH He Oyae peasizoBaHHH MOBHOK Miporo. Tum yacom
C.B. Boponin Bka3yBaB, [0 3 YMHCHHUX YOHBCTB OUTbII 1/3 CKIANAIOTh Ti, KOTPUM MEpeayBa-
JI0 BUSIBJICHHS HaMipy Ha 3/1iliCHeHHs yOuBcTBa y popMi morpose.

[Torposu, crarouu BiJOMUMH TPETiM 0co0aMm, TaKOK 3aBAAlOTh IIKOAM iHTepecaM MpaBo-
cynus. [Ipu npomy, 3ajiexHO Bij] Kateropii oci0, SKUM BOHU CTaJ BiJIOMi, MOXe TIOCTpa)Kaa-
TH aBTOPUTET CyAy (SKIIO MOrpo3u Oy BUCIOBIEHI ocobam, 1110 He € MOCaoBUMK 0cobaMu
CyIy), MOXe CTBOPUTHCS TICUXOJIOTiYHa aTMocdepa HemeBHOCTI B Oe3Meli CBOro KUTTS i 3710-
poB'st B 0ci0, 1110 O6e3nocepesH0 OepyTh YUacTh Y BiIIpaBlIeHHI TPABOCY/s, 0, CBOEIO Uep-
TOl0, TIO3HAYUTHCS HA MPUUHATHX HUMU PilICHHAX a00 3MiHCHIOBAaHMX HUMU JisiX. Y TaKHi
crnoci6 Oyne mopyuieHa HOpMalibHa CIIy>K00Ba JisUTbHICTh MepellideHnx ocib (y BUMAAKY, SK-
IO MOTPO3U JOBEJIEH] /10 TXHBOTO BiJIOMa).

OTxe, TIOrpo3a, K 00'€éKTUBHA CTOPOHA CKJIay 3JI0YMHY, nependadyeHoro B cT. 377 KK,
Moke OyTH BHJOM BUSIBIIEHHsS Hamipy, i MpW LbOMY ii Hale)KUTh BU3HABAaTH KPUMiHAJIBHO
KapaHoI0, TOMY IO MOAIOHNMH BUMHKAMU 3aIIOIIFO€THCS MIKOAA BiJHOCHHAM, OXOPOHIOBAaHUM
KpUMiHAJILHUM 3aKOHOM, YHACITiZIOK Y0ro BOHA Ma€ CyCHiibHy Hebesmneky. Takuii miaxin mae
Micle i B Cy4acHiil KpUMiHaNbHO-TIPaBOBii Haylli YKpaiHU: «Taka Morpo3a CTaHOBUTH yCBiJI0-
MJICHUH, ICHO BUPAXXEHUH 1 KOHKPETHUN MTPOSIB Y MiHCHOCTI 3JIOUMHHOTO HaMipy BUHHOTO...»7.

Takum unHOM, y pamkax cT. 377 KK BianoBinansHicTh HacTae i 3a morposy, o Mae xa-
paxTep BUSBJICHHS HaMipy, i 32 MOTPO3y, BUCIOBIIOBaHY 3 METOIO TIPUMYCY CYAi, HAPOAHOTO
3acigarens, IPUCSHKHOTO 10 3MiHM TXHBOT MOBEAIHKHU B iHTEpecax BUHHOTO, TOOTO MOrpo3y, 10
€ TICUXiYHAM HacHJILCTBOM. [lo€IHaBIIN HaBeeHI BN NOrpo3u, nependadeni y ct. 377 KK,
MO)KHa 3alpOIOHYBaTH BU3HAYEHHS MOTPO3U K CHEeLn(idHOro pi3sHOBUIY INCHXIYHOTO Ha-
CUJIBCTBA, 3MICTOM SIKOTO € Hamip BUHHOTO 3pOOUTH B MaiiOyTHbOMY siKi-HeOyab [ii, 110 3a-
MOJIFOIOTH IKOAY MOTEPITiIOMY.
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KpuMinanbHO-KapaHa Mmorpo3a Mae BiANOBigaTH MEBHUM yMoBaM. Tak, morposa MoBHHHA
MaTy BU3HAYEHWI, KOHKPETHUI XapakTep. Y Uil HOPMi 3MiCTOM MOTPO3W € HaMip BUMHUTH
BOMBCTBO, 3aIOJIiATH IIKOY 370POB'I0, 3HUIUTH a00 MOIIKOAWTH MAWHO Cy/Ji, HAPOTHOTO
3acijaresisl, MPUCSHKHOTO a00 iXHIX OJM3BKUX POIMYIB.

V Hayli KpuMiHAJIBHOTO MpaBa AUCKYTYEThCSA MUTAHHS MO0 PEaTbHOCTI K 00’ EKTUBHOT
03HaKu norposu B KoHTeKcTi cT. 377 KK. PeanbHicTh Morpo3m OWIiHIOETHCS 3 ypaXyBaHHIM
pi3HUX 00cTaBUH (0COONMBOCTI PO3MISIHYTOI KPUMiHABHOT CIIPAaBH; 0COOU TOTO, XTO MOTPo-
XKy€; cnocobiB MepeaaBaHHs MOrpos3y, 1O AeTajbHille PO3IISIHEMO Jalli, TOLO). 3arajaoM He
icHye yHi(hiKOBaHOTO MiIX0Qy 10 PO3MIAAY PealibHOCTI MOTPO3H y KpUMiHaIbHOMY IpaBi. Ha
000B’I3KOBICTh Takoi 03HaKM BKa3yBaB ime M.C. Tarannes: «llorposa e kpiuMiHaNIBEHO Kapa-
HOIO Yepe3 Te 3aHEMOKOEHHS, XBITIOBaHHSI, SIKe BOHA UM HAXBAISTHHS BUYMHSAE 0c00i, SIKiif 1mo-
IPOXYIOTh, UM CYCHiNBCTBOBI»S. [IpMXUIBHUKY Li€l MO3UIIT BBAXKAIOTH, 110 OJHUM i3 OCHOB-
HUX TIOKa3HHUKIB pealbHOCTi MOTpo3u € ii COpUIHATTA MOTEPIiIOI 0CO00I0 K pealbHoi, a
BiIMOBa Bijl 03HAKKM PeaJbHOCTI MOTPO3H B JAHOMY CKJIaJi 3I0YMHY 3pOOUTH MPAKTUYHO He-
MOJXKJTUBUM BiMEKyBaHHs 3JI0YMHY BiJ] MycTOl OanakaHuHU. SIKII0 y moTepnijiol ocodu Hemae
JOCTaTHIX MifcTaB OOSTHCS PeabHOTO 31iHCHEHHS TIOTPO3H, TO Taka MOrpo3a He 31aTHa BILTH-
HYTH Ha MOBEJiHKY 0c0o0H, KOTpa 31ilCHIOE paBocyqs. HaykoBIli MmigKpecooTh: y BUMAI-
Kax, KOJIM MOTpo3a 3 MPHUYHMH, 10 He 3aliekaTh BiJ ocobu, sika He Oyna abo He Morna OyTu
CIpUiiHATA K Taka 0co00r, KOTPiit agpecoBaHa, SKIIO BOHA HE YCBiJOMIIIOE CYCHiJILHO He-
Oe3neyHuii xapakTep Aiil 0coOu, 110 MOTPOXKYy€E, HAABHUI 3amMax Ha 3104uH’. CIIpUHHATTS MO-
TPO3H MOTEPITIIIO 0COO0I0 MOXKHA BUSHAYNTH SIK Cy0’ €KTUBHUIN KPUTEPiil peanbHOCTI MOTPo-
3W B JAHOMY CKJIafi 3mournHy. OqHaK cy0’ €KTUBHOTO KPUTEPI0 HEMOCHTD, OCKUIBKH CYyCIiTbHA
HeOe3rneKka 3JI04MHY € 00’€KTMBHOK KaTeropiero, Ha sKy He MO)Ke BIUIMBaTH OOCTaBUHA
YCBiTOMJIEHHSI IOTEPIIJIM XapakTepy Aiif BuHHOT0. O0’ €eKTUBHHMH (hakTOp mependayae Bpaxy-
BaHHsI BCiX 00CTaBUH, 32 HASBHOCTI SIKUX BUHHUI BUCJIOBJIIOE MOTPO3Y: CHOCIO BUCIOBIFOBAH-
HS TIOTPO3H; XapaKTep B3aEMOBITHOCHH BUHHOTO Ta MOTEPIMiJIOro; MonepeaHs noBeAiHKa BUH-
HOT0; HOro 0COOUCTICTb.

IHmma oriHka 000B’I3KOBOCTI 03HAKW PealbHOCTI TS MOrpo3H, 3rigHo 3i ¢T. 377 KK, no-
JIiTae B TOMY, 1[0 BYEHi B3arajli 3anepevyroTh HeOOXiqHICTh peasibHOCTI K KOHCTUTYTHBHOT
O3HaKH MMOTPO3H B IAHOMY CKJIa/li 37104uHy. OUeBUAHO, CITiJl TOTOMUTHCS 3 THM, 1110 HEMOXKIIU-
BO JIOBECTH, UM TMOrpo3a Majia peasibHUi XapakTep, i, KpiM TOro, 32 YMOB PeasIbHOCTi BaXKKO
BiIME)XyBarTH ii BiJj roTyBaHHs a00 3aMaxy Ha BUMHEHHS iHIIOTO 3JI0YMHY poTu ocodu!l. Ta-
Ka Mo3ullist BimoOpaxkeHa ¥ y OinbiocTi HayKoBo-pakTHYHUX KoMeHTapie KK Ykpainu!!l.

Jlo morpo3u B 3MiCTi PO3MISTHYTOTO CKJIAAY MpPEdsSBISE€ThCS BHMOTA IMIONO 11 3B'A3KY 3i
3IICHEHHAM TpaBocyid. 3rigHo 3 m. 14 nocranoBu [lnenymy BepxoBHoro Cymy Ykpainu
«[Ipo 3acTocyBaHHs 3aKOHOJABCTBA, L0 3a0e3Meuy€e He3aNeKHICTh CYIIiBY, Y BCiX BUMAaIKaX
BUMHEHHSI 1[bOTO 3JIOYKHY, MOTPO3a BUCIOBIIOETHCA Y 3B’A3KY 31 3[iHCHEHHSIM MPaBOCYIIS,
TOOTO 3 AISTBHICTIO CyAy B Mpolieci po3misAy UUBIIBHUX, aAMIHICTPaTUBHUX 1 KPUMiHANBHUX
crpas. OTxe, naHui 3JI04MH MOXKE OyTH BUMHEHHIA Y 3B’SI3KY 3 JIISTIBHICTIO MOTEPIIJIOr0 Tpr
3IiACHEeHHI MpaBoCyAs: 10 il BUKOHAHHSA — 3 METOIO HEJAOMyIIeHHs iT; y mporeci il BUKOHAaH-
HS — 3 METOIO TePEIIKO/PKAHHS iid; michs il BHKOHAHHS — 3 MOTHBIB TTOMCTH 32 TaKy JlisTbHICTb.

V c1. 377 KK Hemae BKa3iBKH Hi Ha 3MiCT BUMOT, 5IKi BUCyBa€e 0co0a, KOTpa IIOTrpoXye, Hi HA
METy MPUMYCUTH TIOTEPIIJIOrO 3MiHUTH CBOIO AisIbHICTh. MeXaHi3M 3[iiCHEHHS TaKOTO 3J104YH-
HY TIOJIATa€ B TOMY, 1110 BUHHUI 00ilsi€ BANHUTHU BiIHOCHO MOTEPILIOro Ail MEBHOTO XapakTepy,
SIKi BUKJIMKAIOTH y MOTEPIILIOT0 TPHBOTY 3a CBOE JKUTTS, 30POB'sI, CXOPOHHICTh MaiiHa.

V 3B'3Ky 31 cKaszaHWM CIliJi 3BepHYTH yBary Ie W Ha iHIIy oOCTaBUHY. Y CydacHii
KpUMIiHAJILHO-TIPABOBiH JIiTepaTypi HEe BKa3ye€ThCS HA MPOTHIPABHHUN XapakTep MOrpo3H, po-
3yMilOYM [0 BUMOTYy SK Take, L0 caMe co0ow po3ymierbes. Haromocumo, 1o
BiamoBiganbHicTh 3a cT. 377 KK Hactae nume B pasi, SKIIO AisSIbHICTH MOTEPIIJIOro MIONO0
3IifiCHEHHs paBOCYAIs Maja 3aKOHHUH XxapakTep. BianosinanbHiCTh HacTae He 3a BCAKY MO-
rpO3y CTOCOBHO CY/IiB Y 3B'SI3KY 31 3MIHCHEHHSM JisTTbHOCTI B XO1 BiJITPaBIJICHHS TPaBOCY/AS,
a JMIIe 3a TOTpo3y, MO CYMPOBOMKYEThCS BUMOTAMH TPHIUHATH a00 3MIHUTH MOHiOHY
JiSUTBHICTB 3 METOIO HEJIOMYIICHHS 11, TepelKoIKaHHs i, Y¥ 3 MOTHBIB MOMCTH 3a TaKy 3aKOH-
HY JiSUTBHICTE. YiTKO BU3HAUUTH IeH acMeKT y 3aKOHi MOXKHA, KePYIOUHCh BKa3iBKOIO y CTATTi
KK Ha meTy Takux norpos. B iHmomy pasi noseziHka BUHHOTO Ma€ OL[iHIOBATHCS 3 ypaxyBaH-
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HSM TIOJIOXKEHb, 1110 MicTUThCs y cT.cT. 36—40 KK, a 3a BiacyTHocTi miacTas, nependaueHnx y
JIaHUX HOpMax Jiii, BUHHOTO ¢ kBamiikyBaru 3a ctT.ct. 121, 122, 125, 126, 129 uun 195 KK.

[lepenik BuaiB norpos, BukiageHuii y 4.1 cr.377 — BuuepnHuii. Lle moxe OyTu noeposa:

— 86uUBCMBOM — TIOTPOXKYBATH MO30ABUTH JKUTTS OYIb-SIKIM CIIOCOOOM;

— HACUNbLCMBOM — 3aCTOCOBYBATH JIO MOTEPIJIOro (i3udHy cUly: MOOUTTS abo 3aBIaHHS
OyIb-KMM CITIOCOOOM TiJIECHUX YIIKOIKEHb;

— 3HUWEHHAM MAliHA — IPUBECTH PyXOMe YU HEPYyXOMe MaifHO B LIIIKOBUTY HEMPHUIATHICTb
JUTSl BUKOPUCTAHHS 32 I[iIbOBUM MPU3HAYCHHM (IMiAnan OyquHKY, MMiJpUB aBTOMOO1JIS TOIIIO);

— NOUIKOOJCEHHAM MAlHA — TIOTIPLIUTH SIKICTh MaiiHa, 3MEHIUUTH LiHHICTb a00 MPUBECTH
Ha TIEBHUI Yac y CTaH, HETPUOATHUN 111 BUKOPUCTAHHS 32 [iIbOBUM MpU3HAYEHHIM (TTOOH-
TH MIMOKHW Y BiKHAX, MPOKOJIOTH IIMHU aBTOMOO1JIS TOIIO).

[HIIi TOTPO3W HE CTAHOBJIATH CKJIAly PO3MIISAAYBaHOTO 3JI0MMHY (HAMPHUKIAJ, Y BUMAIKY
MOTPO3U PO3TOJIOLIEHHSIM BiOMOCTEH, siki motepminuii 6axae 30eperta y Taemuuii). Takox
CJIiJ1 3ayBa)KUTH, L0 MOrpo3a MIO0 LIKOAX 30POB’10 0cO0U 3a3BHUUail Ma€ HEKOHKPETHUH Xa-
paKTep, OTHAK i KOHKPETH3aLisl TKKOCTI YITKOIKEHb, SKHMU ITOTPOXKYIOTh (TSDKKI, JIETKOT Ui
CepeZIHbOT TSKKOCTI), Ha KBaTi(iKallito 3JIOYHNHIB HE BIUTUBAE.

[Torpo3a moxe OyTH J0Be/eHa 10 MOTEPIIJIOrO Pi3HUMHU COco0aMu — YCHO, TTMCEMOBO,
JIeMOHCTpaliero 30poi, mo TesnedoHy, dakcy, uepe3 BcecBiTHIO Mepexy — [HTepHeT, 3a nomno-
MOTI'0I0 MarHiTO()OHHOTO 3aIHUCy, Yepe3 MocepeIHIKa, B TOMy uHcii aHoHIMHO. Crioci6 nepe-
JIaBaHHs1, IOBEJCHHS JI0 BiJJoMa MOTEPIiJIOro MOrpo3u KBami(ikyro4uoro 3HaueHHs He mae. O1-
HaK TyT CJTiJ1 3pOOUTH BaXKJIMBE YTOUHEHHS. Y OLNBIIOCTI BUMAAKIB MOrpo3a MiiCHO TOBOANUTh-
¢ 70 BiJloMa MOTEpIHiJIoro yCHO, CJIOBaMH, aJie iHO/i BOHA IMi IKPIiTUTIOETHCS JKECTaMH, TeMOH-
CTpAILli€0 Pi3HUX MPEIMETIB UM iHIIUMHU JiAMH, SKi BUPKAIOTh 1 MiATBEPIUKYIOTh HaMipH
BUHHOTO. Taki il 1Mo BiJJHOIIEHHIO JI0 CJIOBECHOI MOTPO3HM MAKOTh JIOTIOMi)XKHE 3HA4YeHHS, 1 1X
HEe MOXKHA PO3MMAAaTH K (i3uuHUN BIUIUB Ha MOTepriyioro. BoHU € eneMeHTOM HOrposu sik
iHpopmalii, ToMy iX CIiJi PO3LiHIOBATU AK CKJIaJ0BY YaCTHHY IICUXIYHOTO BIUIMBY. Y TakoMy
BUTAJKy WIOETHCS He Tpo (i3uyHy Morpo3y MIOI0 MEBHUX 0Ci0, a mpo BTPyYaHHs B iXHIO 3a-
KOHHY IisTTbHICTD, SIKE BUPAXKAETHCA Y GOPMI MOTPO3H.

Hemae eqHOCTI TyMOK y KPUMIHANICTIB TaKO)XK CTOCOBHO MOMEHTY, KOJIM TIOTpo3a SIBIISE
c00010 3aKiH4eHn# 3104nH. OJHI BUCHI BBKAIOTh, L0 3 MOMEHTY, «KOJIM BHCJIOBJICHA MOTPO-
3a»12, HII — «3 MOMEHTY BUSIBIEHHS 30BHi HaMipy»!3, «B MOMEHT BUCIIOBJICHHS Torpozu» !4,
«3 MOMEHTY [IOBEJIeHHs MOrpo3u A0 BijoMa MOTepmisioro»!s. OerMl yKpaTHCbKi BUYEHi BHC-
JIOBITIOKOTE CIIPHY | HEBU3HAYCHY MO3HLIIIO 00 MOMEHTY 3aKiHYCHHS JaHOIO 3/I04MHY — «3
MOMEHTY BHCJIOBJIEHHS TIOTPO3H i CIIPUUHATTSA i1 moTepmianm»!6. Taka mo3urist € HeBaaoro,
ajKe Xou y OiNbIIOCTi BUTIA/IKIB MOMEHT BHCJIOBJICHHS TIOTPO3H Ta 11 CIIPUHHATTS MOTEPITLTAM
30iratoThbCs, OJHAK TPAIUIAIOTBCSA i MOrpo3u, BHUCIOBIIOBAHI OCO0OK 3a BiJACYTHOCTI TO-
TEPIIJIOro, 10 BUPAXalOThCS B MUCbMOBOMY BMJi, MO IHTEpHETY, i T.I. Y TakuX BUIMAJAKaX €
OYEBUJIHUM PO3PUB y HYaci MK BUPKEHHSAM MOTPO3M i MOMEHTOM ii CHPUUHATTA MO-
TeprinmM. ToMy 3ampornoHOBaHU BapiaHT He MOXKe OyTH PUAHATIM.

[Hmi HaBenmeHi BapiaHTH TIyMadeHHS MOMEHTY 3aKiHUCHHS PO3IVISIYBAaHOTO 3JI0YMHY
CBiJl9aTh, 0 Ti aBTOPH, SKi BBAKAIOTHh aHAJI30BaHUI CKJIa]] 3aKiHYEHUM Y MOMEHT BHpaKeH-
HSI TIOTPO3H, HE YTOUHIOIOTh, YU CIIiJ LI PO3YMITH B TOMY CE€HCi, 10 HECYTTEBO, UM CTAJIO MO-
TEPIIJIOMY BiZIOMO MPO MOrpo3y. Y 3B'SA3Ky 3 LIMM BUHUKAE TIUTAHHS: YK 3aBXKIU AJS BU3HAH-
Hsl JAHOTO 3JIOUMHY 3aKiHYeHUM HeoOXi/IHO, 11100 morpo3a craja BigoMoro aapecaroBi? Ha e
MUTAaHHS HEMae OJHO3HAYHOI BiAMmoBimi. SIKIIo, sk yka3yBanocs BHINE, BUXOAWTH 3i CIe-
UQIKK TOTPO3H SIK ICUXIYHOTO HACHITLCTBA, TO 3JI0YMH MOXKE Oy TH 3aKiHUEHO TiJIbKH TOJi, KO-
JIY TIOTEPIIJIOMY CTaJIo BiIOMO TIPO MOTPO3Y, aJke MOKKH 0co0a, sKill morpo3a agpecoBaHa, He
iHpopMoBaHa mpo Hel, 3M0YNH 0CO0H, KA MOTPOXKYE, HE MOXKE AOCITTH Ti€i METH, SIKy BOHA
NOCTaBMIa — TICUXOJIOTIYHO BIUIMHYTH Ha MOTEPIINIOro, 3anikary ioro. [Ipore Hamu Oyino 3a-
YBa)KEHO, 1110 TOrpo3a MOXKe MaTH i xapakTep BUSABJICHHS HaMipy. B LboMy BUMaaKy, Ha Haly
IyMKY, HeMa€e HeoOXiTHOCTi OB’ I3yBaTH MOMEHT 3aKiHYCHHS 3JIOYMHY 3 JTOBEACHHIM MOTPO-
3W JI0 BiJIoMa MOTEpPIiJIOro.

[TaniBHOO TIO3HMIIIEIO B KPpUMiHATILHOMY TpaBi YKpaiHU € po3miisi MOrpo3u SK Pi3HOBUILY
MICUXIYHOTO HACWJILCTBA. BinnoBinHo 10 gaHoi mo3utii 3nounH, nepeadauenuii ct. 377 KK, sk
NpaBUIIO, BU3HAETHCS 3aKiHUEHUM 3 MOMEHTY JOBE/ICHHS MOTPO3Uu A0 BigoMa 0codu, siKiii Bo-
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Ha Oyna anpecoBaHal’. [lpu upoMy Aii BUHHOTO KBanidikyrorbes 3a 4.1 ct. 377 KK Hezanex-
HO BiJ] TOTO, SIK CIIPUIIMaB MOrpo3y MOTEPIiINiA i UM Majia BUHHA 0co0a HaMip i peasibHy MOX-
JIUBICTH peasizyBaTh MOXIIUBICTh 3/IIICHUTH CBOIO TTOTPO3Y.

Skmo morpo3a BOMBCTBOM MepepocTae B KOHKPETHi Jii, CpsMOBaHi Ha Mmo30aBleHHS
XHTTS IOTEPIIIIIOro, TO MOAIOHOTO POy BHIIAAKH PO3TINAIOTHECS K MOCATAHHS Ha KATTA i
kBamiikyroTecs BinnosigHo 3a cT. 379 KK Ykpainu. Skimo x norposa Hajgauni Oyna BTijieHa B
XKUTTSI, KBaTi(iKallist 341HCHIOETCS 3a CyKyITHICTIO 3/1049MHIB: 4.1 ¢T. 377 i 4.2 a6o u.3 ct. 377,
cT. 378 uu ct. 379 KK.

Skmio morposa mocsria MeTd i mpu3Bena A0 MPUAHATTS HEMPABOCYIHOTO PIllIeHHS CY.-
JICF0, HAPOJHHUM 3aciiaTenieM, PUCSHKHAM, TO Jii 0cOOH, sKa MOrpoXxyBaa, KBalli(iKyroThCs
TaKOX 3a CYKyIHICTIO 3JI04MHIB, nependadenux 4. 1 ct. 377 i 3a cniByvacts (4.4 ct. 27 KK) y
BYMHEHHI 3JI04MHIB, epei0aueHux CT.CT... 375, 364 abo 365 KK.

OO00B’s13KOBOIO 03HAKOIO MOTPO3H € HASIBHICTH 3B’A3KY MiXK BUCIOBICHOI BUHHUM OTPO-
3010 Ta JiSUIBHICTIO MOTEPHiNIOro MON0 3AiHCHEeHHS MpaBocylas. SIKIIO Takoro 3B’sA3Ky He
BCTAHOBJIEHO, TO KBajidikaiis He BinOoyBaeThes 3a 4.l ct. 377 KK, a 3a HasgsBHOCTI iHIINUX He-
0OXiJJHUX YMOB JIii BAHHOTO MOXYTh OyTH KBaJti(hikoBaHi 3a cT.cT.. 129, 195 un 350 KK.

TakuM 9UHOM, TOrpo3a Moxke OyTH SK TICUXIYHAM HACHJIBCTBOM, TaK i BHUSBICHHAM
Hamipy. [Torpo3u, BUCIIOBIIEH] TpeTiM 0cobaM, siKi He CTaJIM BiJOMUMH TOTEPIIOMY, MOXYTh
po3TIAaaThcs SK 3aKiHUEHMIA 3I0YMH JIUIIE B TOMY pa3i, AKIO BOHU € BUABICHHAM HaMipy.

[MpoBenenuii ananiz 00'€eKTUBHKUX O3HAK MOTPo3u, nependaueHoi ct. 377 KK, cBiguutsh, 1110
Morpo3a Ma€ Taki 0COOJUBOCTI: MOXE SIBJISITH COOOIO0 Pi3HOBUJ TICUXIYHOTO HACHIIBCTBA 200
BUSBJICHHS HaMipy; Mae BU3HAYCHHUI, KOHerTHI/II/I XapaKTep; He 00OB’s3KOBO € peanbHOI0;
BHCJIOBIIIOETECS Y 3B’SI3KY iSUTBHICTIO, TTOB’S13aHOIO 3 BiANPAaBICHHIM IpaBoCymas (1o ii BH-
KOHAHHsI — 3 METOI HeJIOMyIIeHHS 11; y mpolieci 1 BAKOHAHHS — 3 METOO MEPEIIKOKAHHS Tif;
miciist i1 BUKOHAHHS — 3 MOTHBIB MOMCTH 32 TaKy JisUIbHICTB).

1 Bopucos B.1., Kyy B.H. TlpecTyIyieHus IPOTHB XKU3HU M 310POBbA: BONPOCHI KBaaudukauuu. — X.,
1995. — C. 64.; Kocmpos JI.B. O copepxaHuu yrpo3 B yrojioBHoM 3akoHe // BectHuk MI'Y. — Cepus «Ilpa-
Bo». — 1970. — Ne 4. — C. 54.

2 [lanos H.HU. Keanudukamus HaCUIbCTBEHHBIX MpecTymienuii. — X., 1986. — C. 27-29.

3 us.: Bopooun C.B. OTBETCTBEHHOCTD 3a yOMIICTBO: KBaNMM(pUKALM U HAKA3aHKE 10 POCCUHCKOMY Tpa-
BY. — M., 1994. — C.181; Mamueiuescxuii I1.C. OTBETCTBEHHOCTH 3a TIPECTYTJICHUS TPOTUB OOLIECTBEHHOM Oe-
30MaCHOCTH, OOIECTBEHHOTO TIOPS/KA U 3710pOBbs HaceneHus. — M., 1964. — C. 96; ITuonmxosckuit A.A. Kypc
COBETCKOro yrojiopHoro mnpasa. — M., 1970. — T. 2. — C. 418.

4 Nus.: Jypmanos H.J]. CTanuu coBeplleHHs NPECTYILUIEHUs MO COBETCKOMY YTOJOBHOMY NpaBy. — M.,
1955. — C. 25; Kysneyosea H.@. OTBETCTBEHHOCTD 3a MPUTOTOBJICHUE K MPECTYIUICHUIO U TMIOKYILIEHUE Ha Ipe-
CTYMJIEHHE IO COBETCKOMY yrojioBHOMY mpaBy. — M., 1958. — C. 28-37; Haymoe A.B. YronoBHoe MpaBo
(O6uast yacts). — M., 1996. — C. 264.

5 Muonmxosckuii A.A. Bxazana npaug. — C. 418 — 149.

6 Bopooun C.B. O6 OTBETCTBEHHOCTH 3a yrpo3y youiicteom // CounanncTuyeckas 3aKoHHOCTb. — 1989, —
Ne 1. - C. 30.

7 Kpuminanenuii xonexc Ykpainu: HaykoBo-mpaktuunuii xomenrap / 3a 3ar pex. B.B. Crawmmuca,
B.A1. Tamis. — K., 2003. — C. 1033.

8 Tacanyee H.C. Pycckoe yronosHoe npaso. Jlexuuu. Yacts o6mas. — T.1. — M., 1994, — C. 292,

9 Kpawennuxoe A.A. Yrposa B yronosHom npase Poccun: ABroped. auc. Kanz. rop. Hayk. — M., 2002, —
C. 12.

10 3y6r06a B.H. COBEpPLIEHCTBOBAHKUE YTOJIOBHO-NPABOBOM HOPMBI 00 OTBETCTBEHHOCTH 3a yrpo3sy // Be-
cTHUK MockoB. yH-Ta. Cepus 11. —IlpaBo. — 1987. — Ne 1. — C. 39.

11 us.: Kpuminanvnuii xonexe Ykpainu: HaykoBo-npakTuunuii komenrap / 3a 3ar pea. B.B. Crammuca,
B.A. Tauis. — K., 2003. — C.1033; HaykoBo-npakTiuuHuii koMeHTap A0 KpuminansHoro koxekcy Ykpainu / [1ig
3ar. pen. [lore6enbka M.O., T'onuapenka B.I. — K., 2001. — C. 765; Haykoso-npaxmuunuii KOMEHTap A0
KpuminaneHoro xonekcy Ykpainu / 3a pexn. C.C. fuenka. — K., 2002. — C. 815.

12 Jiypmanos H.J]. YronoBHas OTBETCTBEHHOCTH 3a NPECTYIUIEHHUs IPOTUB OOILECTBEHHOM 6€30MaCHOCTH,
00IIECTBEHHOTO TIOPs/IKA U 3710pOBbs HaceneHus. — M., 1962. — C. 19.

13 Mamviwescxuii I1.C. Bkazana npans. — C. 99.

14 Vzonosnoe npaso (Ocobennas yacte) / Tlon pen. W.51. Koszauenxo, 3.A. Hesnamogsoi, I.I1. Hosoce-
noBi. — M., 1997. — C. 625.
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15 Kpuminanonuii xomexc Ykpainm: HaykoBo-mpaxktuunmii xomentap / 3a 3ar pea. B.B. Crammuca,
B.A. Tauis. — K., 2003. — C. 1033.

16 Hayxoeo-npakmuunuii komenTtap KpuminanbHoro xozgekcy Vkpainu Bix 5 ksiTna 2001 poky / 3a pen.
M.I. Menbhuka, M.1. XaBpontoka. — K., 2001. — C. 943.

17 Haykoeo-npaxmuunuii xomentap 1o KpuminansHoro koaekcy Ykpainu / 3a pexa. C.C. Suenka. — K.,
2002. - C. 815.

Ompumano 14.03.2006
Pe3rome

B crarbe aHanM3MpyOTCS TUCKYCCHOHHBIE BONIPOCH! MpeaycMOTpeHHoro cT. 377 YK YkpauHb! noHsATHS
YTPO3bI Cybe, HAPOJHOMY 3ace/aTellto, NpHCsHKHOMY. OOIIecTBeHHAs ONAaCHOCTh JAHHOTO MPECTYIUICHUS CO-
CTOUT B TOM, YTO OHO MOCATAET HAa HOPMANIbHYIO JEeSATeIbHOCTh OPraHOB MpaBocyaus. B cratbe onpeneneHs
00BEKTUBHBIE TIPU3HAKH YTPO3bI, IpeaycMOTpeHHOH B cT. 377 YK, koTopble 0TOOpa)atT 0COOEHHOCTH AaH-
HOTO COCTaBa MPECTYTIICHHSI.

M.M. KYIJHH

Muxkona Muxkonaiiosuu Kyuun, cyoos anensyiii-
Ho2o cy0y 3axapnamcvkoi oonacmi (M. Yoc2opood)

MPOIEC ®OPMYBAHHS TA CTAHOBJIEHHSI CYJIOBOI BJIA/IA
B CYYACHIN YKPATHI B KOHTEKCTI CUCTEMH IOILTY BJIAJ

[Noxin BMagy Ha 3aKOHOAABYY, BUKOHABYY i CYIOBY — onHa 3 pyHIAMEHTANBHIX 3acaj Impa-
BOBOI jaepkaBu. [IpaBoBumu 3acobamu, siki 3a0e3MeuyoTh pealbHUI MO By, BUCTYIIAE
crcTeMa CTPUMYBaHb i POTHBAT, Y SIKiil KOXKHA TiJIKa BN € HE3aJISKHOIO i caMOCTiiHOIO.

ITuranHs cynoBoi B1agy B CUCTEMi MOiTY Baj B YKpaiHi — akTyalbHa HAyKOBO-TPaKTH-
Ha mpobiemMa, BUCBITJIEHa B HU3LI HOPMATUBHO-MPABOBUX aKTiB YKpaiHW, UUTOBAHHUX Nai
npatp aBTopiB. PazoM 3 TUM icTopis Ta 3MiCTOBI 0OCOOIMBOCTI CTAHOBJIEHHS CYJOBOI Bajau B
VkpaiHi B cucTeMi MOAITY BIIaJI, BUCBITJICHHS YOTO € 3aBIAHHSAM [JAHOI CTAaTTi, 3aIUIIAETHCS
MaJIOAOCIiIPKEHAM TIUTAHHSM, SIKE TTPOJOBKY€E 3aJMIIATHICS aKTyalbHIM.

Merta naHOi CTarTi — PO3KPUTTS TIOHSATTA MPOLECY CTAHOBJICHHS Ta 3aKpiIUICHHS pera-
MEeHTallii CyZ0BOI BIaJi B CUCTEMI MOALTY Blaj B YKpaiHi, a TAaKOXX PO3KPUTTS MOHATTS «Cy-
JI0Ba BJIa/1ay LUIAXOM aHami3y il BiAMiHHOCTEH BiJ MOHATH MPaBOCYI/s Ta CYIOYHMHCTBA.

Po3BuTOK imeii He3anexxHoT CynoBoi Blaau B YkpaiHi HaOyB akTyaJbHOCTI 3 IPUUHATTAM
Jexmaparii npo aep>kaBHUH cyBepeHiTeT YKpaiHu i AKTa He3ale)KHOCTI Ykpainu. Y Jlekna-
patii — BaXKJIMBOMY MPaBOBOMY JJOKYMEHTI IEKJIapaTHBHOTO 3MiCTY — MIPOTOJIOIIEHO PO3MEKY-
BaHHsI 3aKOHOZABYOI, BUKOHABUOI Ta CY/IOBOI BJaJH, 110 € OJHUM i3 HaWBaXUIMBILINX MPUH-
LIMIIB iCHyBaHHS YKpaiHM sIK ITPaBOBOI JEp>KaBH.

Bepxosna Paga Ykpainu 22 kBitHa 1992 p. cxBanuna KonHuemnuiro Cyn0BO- MpaBoOBOi pe-
dopmu B YkpaiHi!, sIK0I0 BUSHAYCHO OCHOBHI MPUHIMITU CY0BO-MPABOBOT pe(bopMI/I MopsAZI0K
(bopMyBaHHﬂ CyIOBOi BIAJIW, COLANBHUN 3aXHUCT Cy,E[,E[lB ¢iHaHCYBaHHS i MaTepiajbHO-
TexHiuHe 3a0e3neYeHHs isUTbHOCTI CyJOBOi BIa ¥ Ta iHIIi MTHTAHHS.

VY Konnenmii HAroJIOLIyBANIOCA HA HEOOXiTHOCTI IIIIXOM e(beKTHBHoro pO3MeXKyBaHHs
MOBHOBAKEHb rapaHTyBaTH CaMOCTIiiHICTh 1 He3aNEXKHICTh CYHOBHX OpraHiB BiJl BIUIUBY 3aKO-
HOJABYOI Ta BHKOHABYOI BJIaJM; peaylizyBaTh JAEMOKpaTH4Hi imei mpaBocyaas, BI/IpO6J'[eH1
CBITOBOIO MPaKTHKOIO i HAyKOlO; CTBOPHTH CHCTEMY 3aKOHOIABCTBA NPO CynOyCTPiii, sike 3a-
Oe3meunio 6 He3aJIeKHICTh CYIOBOT BIIA/N; TOCTYTIOBO 3OICHUTH crielianizaiito CyIiB; MaK-
CHMaJBHO HAaONMM3UTH CYIH OO0 HACEJTICHHS; YiTKO BH3HAUYNTH KOMIIETEHIIIO Pi3HUX JIAHOK CY-
JIOBOT CHICTEMU; TapaHTyBaTH MPaBO 'POMAASHUHA HA PO3MIA HOTO CIpaBH KOMIIETCHTHUM,
HE3aJIS)KHUM 1 HEyepePKEHUM CYZIOM.

© M.M. KyuuH, 2006
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Kyuur M.M. Tlpouec dopMyBaHHSI Ta CTAaHOBMEHHS CyA0BOI BNagu B Cy4YacHin YKpaiHi...

YV Konuenuii cynoBo-npaBoBoi peopmu Brepiie B YkpaiHi Oyso 3pobieHo cnpoly Bu3-
HAYUTH MOHATTS cyILOBo'l' BJIa[IM SIK CUCTEMH HE3aJIeXKHUX CY/iB, KOTPi B MOPSIKY, BCTAHOBJIE-
HOMY 3aKOHOM, 3J1ifCHIOIOTS TpaBocytsi. Cyau, 3a KoHuenuiero, onepxaiy Bia/iHi noBHOBa-
JKeHHS JUTS BiTHOBJIECHHS TOPYLICHOTO NpaBa i cnpaBe):mHBOCTl HIZ[erCJ'I}OBaIIOCH 1O Cy/10-
Ba BIIaJIa 3IMCHIOETHCS TIJIBKH CYIOM i Ha OCHOBI 3aKkoHY. Bci opranu, siki BUKOHYBaH IesiKi
CyHOBi (yHKIIT, CKaCOBYKOTHCS.

Koucturyuiitanii ﬂoromp Bix 8 HEpBHA 1995 p. «Ilpo ocHoBHi 3acaau opraﬂlsaull Ta
d)yHKuloHyBaHHﬂ JiepXKaBHOI BIagu i MicLIEBOTO CaMOBpAZYBaHHS B VYkpaini Ha nepiog 10
npuitHATTS HOBOI KoHCTHTYWIT YKpaiHm» Brepile B 3aKOHOAABCTBI YKpalHU 3aKpiluB 3acaau
MOJIiTy iepKaBHOT BN B YKpaiHi Ha 3aKOHOIaBYY, BUKOHABYY i cynoBy. 3a KoHcTUTYLiHHIM
ZOTOBOPOM OyJ10 BU3HAYEHO, 1[0 CYIOBY BIaLy B YKpaiHi 3[iCHIOIOTH TiIbKH CYI; BOHH 3a-
XUIIAKTh MpaBa i 3aKOHHI iHTepecH TPOMAJIH, FOPHANYHIX oci0 i JIEPIKABH  LILIAXOM
3[iHCHEHHS IPAaBOCYs; CyAH € He3aJIedHUMU; BCi Iep)KaBHi Ta iHII YCTAaHOBU i rpoMaisiHU
3000B’513aHi NOBaXKaTW HE3aJNEXKHICTb CYMiB; CyAM y CBOIM AisNIBHOCTI MiJKOPSIFOTHCS TibKH
3aKOHY; Cynu YKpalHH MaloTh CaMOCTiliHe OIOKeTHE (hiHAHCYBaHHSI.

3 npuitHaTTaMm 28 depBHA 1996 p. KoHcTutyii Ykpainu GakTudHO po3nodaBcs IpyTuit
eTarl CyJI0BO-1paBoBoi peopmu. OcHOBHUIT 3akoH YKpaiHu 06arato B YoMy MO-HOBOMY BH3Ha-
YKB MicCIIe i pOJIb CYJIOBOT BJIaJIX B CHCTEMi AP KaBHOT BJIAJIH.

V¥ cr. 6 Koncruryuii Ykpainu Boepiue Ha KOHCTUTYLIHHOMY piBHi 3aKpilsIeHO MPHUHIMIT
MPaBOBOI IepKaBH, 3a AKUM Jep)KaBHa Bllaja B YKpaiHi 31ilicCHIOEThCS Ha 3acaax ii moaiity Ha
3aKOHOaBYY, BUKOHABUY Ta CYHOBY. LM KOHCTUTYLIfHUM MOJOKEHHSIM BU3HAYCHO MicIIe Cy-
JIOBOT BJIQJIM SIK PiBHOMPABHOI Ta CaMOCTIMHOT MOpsA[ i3 ABOMA iHIIMMHM TiIKaMH JEPrKaBHOT
BJIaJ — 3aKOHOABYOIO Ta BUKOHABUOIO.

VY cr. 10 Koncrutynii Pociiicekoi ®@enepariii 3akpilieHo aHANOTiYHNN MPUHIKI TOALTY
JiepKaBHOI B 1 yKa3aHO, IO OpraHd 3aKOHOJABUOI, BUKOHABYOI Ta CyIOBOI BIaAM € ca-
MmocrTiiiHumu. Pazom 3 Tum KoHctutyuis Ykpainy, sk i Konctutyuis Pocificbkoi @enepauii, He
MICTATH MPAMOTO TIyMa4eHHs CHCTEMH CTPUMYBaHb i IPOTUBATL, HA BiIMiHy, HAPUKIAM, Bil
Koncrutyii Pecry0iiiku binopych, y cT. 6 skoi KOHKpETH30BaHO, IO JepKaBHI OpraHu B Me-
’KaxX CBOTX MOBHOBaYKEHb CAMOCTIlHi: BOHM B3a€MOJIIIOTh MiX CO0OI0, CTPUMYIOTh Ta YPiBHO-
BaXXYIOTh OJIIH OJTHOTO.

3are ocHOBHHUI 3aKkoH YKpaiHU 3aKpillIioe€ HU3KY 3ac00iB, 34aTHUX yPiBHOBAXXUTH OBHO-
BaXCHHS OpraHiB myOniyHOI Biagu YkpaiHu, 30ajaHCyBaTH iXHIO JisUIBHICTb, 3a0€3MeYUTH
BiI0COOJICHICTH TUJIOK BajM, IEKOHIIEHTPALlil0 JepKaBHOT B/, HE JOMYyCTUTH 11 y3yprarii
OyZIb-KUM Ta 3JIOBXUBAHHS TiTKAMH BIIATU Ta CBOIMH MOBHOBa)KEHHAMH. 30KpeMa, 4. 2 CT. 6
KoHctuTy1ii YkpaiHu BCTAHOBIIIOE, 110 OpraHU 3aKOHOJAB4Y0i, BAKOHABYOI Ta CYIOBOI BJIAIH
3MIIHCHIOIOTh CBOI MOBHOBA)XEHHsI y BCTAHOBJICHUX Lieto KoHcTuTylie mMexax i BiAMmoBiaHO
JI0 3aKkoHiB YkpaiHu. Ha 1iif ocHOBiI Mae BU3HA4YaTUCS MisIBHICTH YCIX TiJIOK Blaad, B TOMY
yrcni i cynoBoi. OTxe, B yMOBax MOAUTY BIaaW JKOAHA i1 rilka HE MOXKe MpeTeHAyBaTu Ha
MPIOPUTET MO0 iHIION, )KOJHA 3 HUX HE MOXKE BUXOJUTH 32 MEXi CBOET KOMIETEHIIIT i BTPY-
4aTtuch y chepy AisUTbHOCTI iHIIOI.

Koncrutyuiitnuii Cyn Ykpainu, 10 TOBHOBaKEHb SIKOTO HAJISKUTh Oo(iliiiHe TIIyMadueHHs
KonctuTyii Ykpainu Ta 3akoHiB YKpainu, y cBoiii npaxmui HEOJIHOPA30BO 3BEPTABCH JIO PO-
6nem q)yHKmOHyBaHHﬂ amapary JepXKaBW Ta poJli CUCTEMH CTPUMyBaHb i mpotuBar B op-
rasizauii nepmaBHm BJIaJu B YKpa1H1 3okpema, B YKpaml Mae Miclie nepexia 1o HOBOro Mo-
PSLIKY 3OifICHEHHS AepKaBHOI BIAAM Ha 3acajax il MOoaiTy Ha 3aKOHOAABYY, BUKOHABYY Ta Cy-
JoBy (4. 1 ct. 6 KoHctuTyii Ykpainu), opraHu SKUX B3aEMOJIIOTh MK cOOOIO Ha MifcTaBi
KOHCTUTYIiTHO 3aKpilJIeHOT CUCTEeMH CTPUMYBaHb i MPOTHBAT, 3MiCHIOIOYM CBOT MMOBHOBA-
JKEHHSI B MeXax, ycraHoBlIeHUx KoHcTuTyuiero YkpaiHu, Ta BiAMOBiHO 10 3aKOHIB YKpaiHH
(u. 2 ct. 6 Koneruryuii Yipainu)?. Kpim Toro, Koncruryuilinum CynoM YkpaiHu KOHCTATOBa-
HO, 1110 METOI (PYHKLIOHALHOTO TIOALTY AepXaBHOI BlIaal Ha 3aKOHO/IaBYy, BUKOHABYY i Cy-
JIOBY € PO3MEKyBaHHS MOBHOBa)KEHb MiX Pi3HHMHU OpraHaMH JEepiKaBHOI BIAAU Ta HEIOITY-
LIeHHS PUBJIACHEHHS TOBHOTH JI€PXKaBHOI BIIaI! OHIEIO 3 TiIOK BIAAW].

Cuctemuunii aHajiz HopM KoHetuTynii Ykpainu mokasye, 1o BCi TiJIKK BIaau — 1ie 30aiaH-
COBaHa CUCTeMa, B AKiil KOkKHA TiJika € He3alexkHOr. CaMOCTiIHHICTh TiJIOK BlIaay He BUKJIIO-
Yae iX B3aeMo3aJeKHOCT. BukoHaBYa if cymoBa Biaga migKOPSIOTHCS YHHHUM 3aKOHAM, SIKi €
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MPOIYKTOM 3aKOHOJIABUOT BIAAM H Jie)KaTh B OCHOBI BUKOHABYOI JisNILHOCTI Ta MPaBOCYIAs.
Bignosiano mo 1. 3 c1. 85 Konctutyuii Ykpainu, 1o noBHoBaxkeHb BepxoBHoi Pagu Ykpainu
HaJISKUTh IPUHHATTS 3aKOHIB, YHACIIIOK 4Oro (popMyeThCsl IPaBOBE Mo JUIs AisIbHOCTI Cy-
JIOBO{ BJIa/iN, CTBOPIOETHCS HOPMATUBHO-MIPAaBOBA 0a3a, sika periaMeHTy€e OpraHisalio cya0Boi
CHCTEMH ¥ MOPAIOK JisnbHOCTI cyniB. Tinbku 3akoHamMu YkpaiHu, npuitHaTHMU BepXxoBHOIO
Panoro Ykpainu, BU3HaYalOThCS CyAOYCTpild, CyJOYUHCTBO, cTaTyc cyaliB (m. 14 ct. 92 Kon-
cTUTYLil YKpaiHu).

3 MeTOI0 perynoBaHHs JisTBHOCTI Cy10Bo1 Biaau BepxoBHa Pana Ykpainu npuitasana 3a-
koH Ykpainu «IIpo craryc cymaiB» Big 15 rpyans 1992 p. ¥V c1. 1 nporo 3akoHy BKasaHo, 110
npodeciiiHi cynai i 3aytyueHi y nepeadayeHNx 3aKOHOM BUMAIKaxX AJIs 3/iiCHEHHS MPaBOCYyA-
ISl IPEICTAaBHUKHN HApOIy € HOCIsIMU Cy[OBOT BJaau B YKpaiHi, siKi 3MiHCHIOIOTh TPaBOCYIIS
He3aJIeXKHO BiJ] 3aKOHO/1aBY0I Ta BUKOHABYOI BJIa/IU (3i 3MiHAMHU, BHECEHUMH 3TiJTHO 3 3aKOHOM
VYkpainu Bix 21.06.2001 p. Ne 2534-111).

OCHOBHI MOJIOXEHHS MI0J0 MPaBOCYAJIs AETalli30BaHO Ta PO3BMHYTO B 3aKOHI YKpaiHU
«IIpo cymoyctpiii Ykpainu» Bix 7 mororo 2002 p. 3akoHOM BH3HA4YE€HO MPABOBI 3acaau Op-
radisatlii cyJJ0Bo1 Bllai Ta 3iliCHeHHS MpaBoCyis B YKpaiHi, CHCTeMy Cy/iB 3arajibHoi I0pH-
CAMKLil, OCHOBHI BUMOTH L[00 (hOPMYBaHHS KOPIyCy NpodeciiiHux cyauiB, cucreMy it mops-
JIOK 3JifICHEHHS Cy[iBCBKOIO CaMOBpsITyBaHHs, a TaK0X YCTAHOBJIEHO 3arajlbHUH MOpPSIO0K
3a0e3neueHHs isTBHOCTI CyiB 1 BPeryJlbOBaHO iHIII MUTaHHS CyAoycTporo. BinmosigHo no
cT. 1 3akoHy, ep)kaBHa Blaaa B YKpaiHi 3/1iliCHIOEThCA Ha 3acajax ii Moy Ha 3aKOHO/IaBYY,
BMKOHaBYY Ta CynoBy. OpraHu CynoBOi BIaJy 3/iCHIOIOTh CBOI MOBHOBAKCHHS TibKH Ha
MiJICTaBax, y MeXax B MOPS/IKY, nepenodaueHnx Kouctutyuieio Ykpainu Ta 3aKOHaMH.

Iposenemo i icTopHyHuH aHaJli3 MicIs Ta poJii Cy/10BO1 BiIaau B Teopii MoAiMy Biaf, y TO-
My YHCIi CyAOBOI, 3/iiICHIOBaHOT BiAMOBIIHIUMHU Jep>kKaBHUMHU opraHamiu. [Ipu npoMy nocra-
BUMO c00i 32 METY pPO3KPHUTHU MOHATTA CyA0BOI B Uepe3 aHali3 il BiAMiHHOCTEH Bi MOHATH
NpaBoOCyIAs Ta CyAOUYHHCTBA.

BusHaueHHs MOHATTA «BMaja», ki HABOAATHCA B «OpuaudHiil eHUMKIOMEii», CTBEPA-
KYIOTb, IO Blaja — Le 3AaTHICTb JOCSTAaTH MOCTABICHOI METH; CHPOMOXHICTh COLiaTbHO-
MONITHYHOT CHCTeMH 3a0e3redyBaT BUKOHAHHS NPUAHATHX HEKO PIllleHb; CrOciO JHoAChKOL
CITBHOTH JOCATTH CaMOOPraHi3allii, 3aCHOBAHOI Ha PO3MOALTI (YHKLIH yNpaBIiHHs Ta BUKO-
HaHH; MOKJIUBICTb 1 3aTHICTh peani3yBaTH CBOIO BOJIO?.

Lli TiymadeHHs MOXHa IOTIOBHATH BUCHOBKAMH YKPAiHCBKHX yUeHHX Y rajiysi Teopii aep-
JKaBH i IpaBa Mpo Te, 110 Blaja — Le aBTOPUTETHA CHJIA, BOJIBOBI BIAHOCHHH MiX JIOBMH, Y
SKHX Ti, XTO Ma€ BIajay, BU3HAYAIOTh MpOrpaMy MOBENiHKH MiABIAaIHUX 0cibS. ¥V CycHibCTBi
BNlajia — 1€ HeoOXiHICTh, 60 3a il JOMOMOroi0 3abe3MeuyeThCs HopManbHe (yHKIIOHYBAHHSA
BCIX couiabHUX Cy0’€KTiB, BOHa 3abesredye OpraHi3oBaHICTh i MOPAIOK, KOOPAMHYE Aif
PI3HUX eJIEMEHTIB JepXaBH i CYCITECTBA. 3BIACK CTA€ 3pO3YMIINM, 1O B/IaJa — LE 3aBXK/IN
ABOOIYHI BITHOCHHH, Jie BOIIA HOCIs BIIaH 3ILII/ICH}0€TbCﬂ yepes MiUIerTicThb MiBaHOro.

Y mpaisx pociiichKIX MpaBO3HABLIB TAKOXK 3’SBUIHCS JOCTATHRO MTMOOKI JOCIIKEHHS
Q)lnocmbcm(nx NigXolmiB 70 BJIaAM, BUPOOJNEHE MOHATTS MOJITHYHOI THOCEOJOrii, y
BIZTOBIHOCTI 3 IKUM, BJlajia PO3IMIANAETHCS AK pealisallis BOJTbOBOI AisIbHOCTI NOJITHIHOTO
cy0’exra (iHOMBiga, rpynu, naprii, m[(epa JIepXKaBH Ta iH.)°.

OnHak y ropuayHil TiTeparypi Hemae eAMHOTO MiAXOMY [0 3’ACYBaHH: MOHATTA CYA0BOT
Brazu. Okpemi 10CTiTHUKH L€l IPOOIeMH 3BepTalOTh yBary Ha 1Ba HaNpsMKH y BU3HAYEHHI
LIbOTO TIOHSTTS i yTBOPIOIOTh HEPO3PHUBHY €AHICTH’. [lepinii, 3MiCTOBUH, MOJISITae B TOMY, 110
CyJ0Ba BJaJa — 1ie TTOBHOBaKEHHS 1LI0/10 BUPIIIEHHS BUHUKIHUX Y CyCl‘IlﬂbCTBl KOH(QJTIKTIB i3
3aCTOCYBaHHSAM CIeLiaNbHOI mpoueaypu. Jpyruii, opraHizauiiHuii, moyusrae B ToMy, 110 e
MOBHOBA)KEHHS HAJIC)KUTH TiJILKU CyZaM.

OnuH i3 HanPsIMKiB, MOB’A3aHUX 3 OTOTOXKHEHHSM BJaaH 3 11 HOCIAMHU, PO3BUBAB BiJOMUIA
pocilicekuii mponecyaiict 1.51. @olinunpkuil. Bin yka3yBas, 1110 cynoBa Biajia yTBOPIOE CUC-
TeMy MiIMOPSZIKOBAHUX 3aKOHOBI OpraHiB, pojib SKHX — 3aCTOCYBAHHs 3aKOHY B TOPAIKY
3MICHEHHS CYIOUMHCTBA®. ¥V CyHaCHUX JOCIIUKEHHAX POCIHCHKIX MPaBO3HABLIB TEXK € BH3-
Ha4YeHHs CyJJ0BO{ BIIIX SIK CUCTEMH JEpKaBHUX i MyHIIMIAIBHUX OPTaHiB, HAIINEHUX Nepea-
0aueHNMHU 3aKOHOM BJIaJHUMH ITOBHOBRXCHHSIMM, CIIPSIMOBAHUMM Ha BCTAHOBIICHHS iCTHUHH,
BiZTHOBJICHHS CIIPaBeUINBOCTI i MOKapaHHs BUHHUX, PIiLLIEHHS SIKUX € 000B’S3KOBUMH /10 BU-
KOHAHHS BCiMa 0c0o0aMHU, SKMX BOHHU CTOCYHOThCS®.

142



Kyuur M.M. Tlpouec dopMyBaHHSI Ta CTAaHOBMEHHS CyA0BOI BNagu B Cy4YacHin YKpaiHi...

B.O. JlazapeBa BBakae, 1110 MPOTUCTABJICHHS JIBOX CKJIQJIOBUX CYJOBOT BJIaId — 3MiCTOBHOT
Ta opraHizaiiiiHoi — € Oe3npeameTHuM!0. 3paeThes, MO caMe Tak CIijJ pO3yMiTH CJlioBa
1. 41. ®oiiHUIBEKOTO TIPO Te, IO CYA Yy CYyYacHOMY MpoliecyaabHOMY Jalli € QyHKIliEr nepkas-
HOI BIIaJM, a Iep)KaBHa Biaja 3ocepeauna y cede mpaso cyay!l. Cyn, cynoBa, Blaaa i mpaso-
CyILIsl — MMOHSATTS, X04a i He TOTOXHi, ajie B3aEMOIOB’A3aHi: Cyl0Ba BJiajia peasizy€eTses y npa-
BOCYIUIi, a MPaBOCYI/IS 3iICHIOETHCS TITbKU CYIOM.

Hpyruii minxin g0 BU3HAYEHHs CY[0BOI BIAAM MoJsArae B il po3yMiHHI SIK AisTHOCTI MO
PO3IIIANY CYOBUX CIIPaB. [MpuiinaTi nepen CynoBumu crarytamu 1864 p. OCHOBHI MOJIOXKEH-
HA KpI/IMlHaJ'II:HOFO cynounHcTBa 1862 p. CTBEPJLKYBAIIH, IO BJlaZia CY/10Ba, TOOTO posrisiz cy-
JIOBUX CIpaB 1 MOCTAHOBIEHHS BUPOKiB, HAJEKUTh cylaM 0e3 Oyab-akoi y'—laCTl BJIaH
aaMiHicTpatiBHOI!2. SIK TiNKy BIaau Oep)KaBHOI, IO HACKUTh OpraHaMm, siki He OOTSKEHi
aJIMiHICTpaTUBHUMH a00 3aKOHOJABUYMUMM (QYHKIISMH, a MPU3HAYEHi BCEOIYHO pO3IIsIaTH
CTpaBH, BU3HAYaB CYJOBY BJajJy Bimomuii pociiicekuit yuenuii C.B. IToznumes!3.

TuMm He MeHIIe, TPaBUIIbHE TIyMa4eHHs CYIOBOI BIIQJIN Ma€ BAXKJIMBE TEOPETUIHE 3HAYCH-
Hs. ToyHe YCBiZIOMJIEHHS CEHCY Ta 3MICTy YHCIEHHHUX TePMiHiB, TIOB’A3aHUX i3 IOHATTSM CY-
JIOBO{ BJIaJ. HE MOXKE BBaXKaTHCS JIUILE CyNepeyKoro npo TepMinu. CkiaaHe it 6ararorpaHHe
SIBHIIIE, SIKOO € CyIOBa BJaJa, Ma€ MpaBo Ha HAYKOBO OOIpyHTOBaHMI aHAJi3 YCiX OB’ sI3aHUX
i3 HUM TIOHSATh, PO3MEXKYBaHHS CIOPiAHEHUX SBUII i BCTAHOBJICHHS B3a€MO3B’S3KiB MiXK HH-
mu. Taxkuii miaxin qae 3Mory rmubIe BUBYUTH CYTHICTb MOHATTS CyAOBOI BIaJH, PO3AUBUTH-
sl BCi TpaHi BOTO SIBUIIIA.

Heo0xigHo 3ayBayKUTH, 110 3MICT MOHATTS CYJI0BOI BJIaJ Iy HA 3aKOHO/IaBYOMY piBHi HE BU3-
Ha4eHo, 3aKpimieHa nuie ¢popma ii peanizauii — npasocyaas. Pasom 3 TUM, po3’sicHEHHS MO-
HSATTS Cy[OBOI BJIa/IM BiJICYTHE B KOHCTUTYIIISIX HE TUIbKM HOBUX JepxaB €Bpornu Ta A3il, a i
JiepKaB, YCTPil SKUX MOXKHA BiJJHECTH JI0 3aXiTHOEBPONEHCHKOT KOHCTUTYIHHOT MO/IEi, 1110
MPU3BOAUTH IO OTOTOXHEHHSI OKPEMUMHM HAyKOBISIMH CYIOBOI BJIaJH 3 IPaBOCYAAsIM!4. AJie ik
3MICT YKa3aHOTO MOHSTTS € CKIIAJHO0 MPOOIEMOIO ISl HAyKH.

binpuricte gocnigHuKiB cyq0BOT BiIaaM KBaliikylOTh 11 SIK CYKYMNHIiCTh CYIiB, IO
3ailicHIOTh npaBocynas. Lle po3ymiHHS TepMmiHa «CynoBa Biana», Ha JyMKY AOKTOpa IOpH-
nmaaux Hayk 0. M. [pomieBoro, € MOpedHUM, aje BKHBAETHCS 3BUYANHO ISl BH3HAUCHHS
MiCIIsl CYIiB cepejl iHIIMX JIep)KaBHUX OPTaHiB MPH XapaKTEPUCTHII YCTPOIO CY0BOT CHCTEMH
Ta OCHOB ii HisibHOCTI (nuB. po3ain VIII Koncrutyuii Ykpaiuu). B iHmomy po3yMiHHi, cyao-
BY BJIaJTly OTOTOXKHIOIOTB i3 METOIOM 11 pearizamii — mpaBocynasM. Pa3oM i3 TUM, HOHSTTS «cCy-
JIOBA BIIAJIA» i «IIPaBOCYANs» € ONM3EKUMH, aje He TOTOKHUMHE!S.

10. M. I'powreBuii Ta [.€. MapoukiH po3rsgaloTh CyJOBY Blay K clelu(idHy TinKy
JepIKaBHOI BIAH, 3iHCHIOBAHY YIIOBHOBXCHUMH Ha T€ JCPIKABHUME OpPTaHAMHU — CYIaMH,
3aBJaHHS SKOT — PO3B’s3aHHS MPaBOBUX KOH(MIIIKTIB, 3MiHCHEHHS CyI0BOro KOHTpoto!l6. 1le
(dopMyBaHHS BifoOpaxae CyTHICTh 1 Miclie CylIOBOI BIIau B JepaBi B3arali.

Hosuit mornsin Ha pe(bopMyBaHHs[ CYIOYMHCTBA B YKpaiHi 3amponoHyBaja rpymna Hapoa-
HUX JEMyTaTiB IiJ MOJITHIHUM KeplBHI/II_ITBOM ronoBu Qpakmii «Hama Ykpaina» Bikropa
IOmenkal’. IIpoexkt Konekcy cynoBoi Brnanu, po3podnenuit M. XaHaypiHUM, yHeCeHU Ha-
ponaumu genytaramu M. Karepunaykom, B. CtperoBuuem, b. besmanum!8, MicTuTh cyTTeBi
HOBOBBEJCHHS IOAO MOOYIOBU CHCTEMH CYIOYCTPOIO, TIOPSIKY MpHU3HAYEHHS Ta OOpaHHS
CYIUIiB, MiICTAB MPUTATHEHHS iX 0 AMCLUUILIIHAPHOT BiMOBIJANBHOCTI, PO3IINPEHHS MOBHO-
BakeHb Bumioi panu tocruii Tomo. Pasom i3 Tum, el 3aKOHOMPOEKT HE PO3KPHUBAE CYTi
BU3HAUEHHS! TIOHSTTS CyJOBOI Biaiu. 3Baxxaroun Ha e, B. [I. Bpunues 3ampornoHyBaB sk
JIOTIOBHEHHS JI0 IIbOTO KOJIEKCY JaTh 3aKOHOJaBye BU3HAYECHHS MOHATTS CyA0BOI BIaaU (SIKOTO
JOTerep HeMae B KOTHOMY 3aKOHONABYOMY aKTi); Hanmpukiad, Bkaszaru: «CymoBa Biama —
IiSUTBHICTE CYHOBOI CHCTEMH Jep)KaBU IOAO 3MiMCHEHHS MPaBOCYIAS, CYJOBOTO KOHTPOIIO,
OpraHizalliifHUX Ta IHIIMX, YCTAHOBJIEHHMX 3aKOHOM (YHKIiH, sAki 3a0e3medyroTh CyIo-
YUHCTBO»!9.

B immux mpansgx B. JI. bpuHiieBa HaBOOWTBCS TIIyMayeHHsS CYIOBOI Biald K 3aKOHHOT
JisUTBHOCTI BCiX JTAHOK CY/IOBOT CHCTEMHU 3a/1J1s 3a0e3MeUeHHs W peaizailii KOHCTUTYIHHOTO,
roCroJapchKOro, KpUMiHAIBHOTO, aMiHiCTPaTHBHOTO, HUBIIEHOTO mpaBocyans20. Ha mymky
B. l'oponoBeHka, cyqoBa Biajia — e caMOCTiliHa He3anexHa TijKa Aep)KaBHOT Blaay, siKa sB-
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nsie co00K0 CYKYTIHICTh JIEPYKABHUX OPraHiB, HAIJICHUX MOBHOBXKEHHIMHM IIOMO 3AiMCHEHHS
npaBocynas y GopMmi LUUBIIBHOTO, FOCMOAAPCHKOT0, aaAMiHICTPAaTUBHOTO, KPUMiHANBHOTO Ta
KOHCTHUTYIIITHOTO CyI04YMHCTBa2!,

O. I1. [13p00aHp BBaXKae, IO CYIOBOIO BIAIOI0 BapTO BBAXKATH OCOOIHBY (HOpMY Iisib-
HOCTI JiepKaBH, 110 3/1iHCHIOE CBOT TOBHOBA)KEHHSI CTIEI[iaIbHO CTBOPEHUMH JIepKaBHUMHU Op-
raHaMu — CyJaMH, B Tally3i 3aXUCTy MpaB i CBOOOJ JIOMUHM U rpoMajiiHUHA, OCHOB KOHCTH-
TyLilHOTO JaIy22.

Sk 3ayBaxye P. @. ['puHIOK, HUHI MU CB1IOMO BUKOPHUCTOBYEMO MOHATTS «CYIOBA BIaa,
a He TaKi TepPMiHH, K «CyI0Ba CHCTEMa YU CUCTeMa CYIOBHX OPTaHiB», OCKIJIBKH Y MPaBOBil
JiepXKaBi Ma€ iCHyBaTH sIKpa3 Taka Biiaja, sika € piBHOIO BUKOHABYiH i 3aKkOHONABYil BiajaM i
Ma€ y CyCHiJIbCTBI TaKHi CaMUii piBeHb aBTOPUTETY 1 Ti %K MOXJIMBOCTI IIOJI0 peatizallii Biac-
HUX (YHKILIH23.

B «¥Opuanuniii eHuukIoneaii» cyaosa Biaja BU3HAYAETHCA 5K OHA 3 TiJIOK AepKaBHOT
BJIaJIM, OCHOBHUM 3aBJIaHHSM SIKO1 € 3/iliCHeHHs npaBocyaas. B cyyacHoMy po3yMiHHI CynoBa
BJIa/1a HAa HAI[IOHAJILHOMY PiBHI € )YHKIII€I0 Aep>KaBHOT BJIa/ik, BOHA 3/IIICHIOETLCS B IHTEpE-
cax yChOro CyCHiJIbCTBA il BUCTYTIa€ OJHI€I0 3 (OPM peaizallii CyBepeHiTeTy AepiKaBHOT024,

3 HaBeIEHUX TIlyMadeHb BUHO, TKUMH BOKJINBAMH JUT 320€3MeYeHHS MepeTyMOB JI0 CTa-
HOBJICHHS CYJIOBOI BJIaJIM € OpraHizailiiiHa €JJHiCTh YCiX JJAaHOK CYJIOBOi CHCTeMH i moOymoBa
CTPYKTYPH CYIOBUX OpraHiB, HEOOXiAHUX AJIs 3AiHCHEHHs MPaBOCY s y MPaBOBii JepkaBi.

3aranom 3MiCT MOHSTTS «CyAOBa Biafa» e YeKae CBOTO PO3KPUTTS Ha 3aKOHONABUOMY
piBHI.

OCoONHBICTIO 3aCTOCYBAaHHS BIaJHUX TOBHOBAKEHB Cy0’ €KTaMH CyIOBOI BIaI € 0COOIH-
Ba TIpoliecyalibHa Mpoleaypa, sika 3abe3nedye €IMHy MpaBo3acTOCOBUY JisUIbHICTh HA TepH-
Topii JiepIKaBu.

B kpumiHanbHOMY Cy}lO'—lI/IHCTBl cyznoBa Blaja peamsyeTbCﬂ K y Tpoleci po3msay i
BUPILLEHHS CrIpaBH, TaK i Ha JOCYAOBUX CTaAifAX, MiJ YaC BUPILICHHS MUTaHb 110J0 00MEXeH-
Hsl KOHCTUTYLIWHUX TIPaB i cCBOOOA 0COOH.

BrnanmHi BiTHOCHHU SIK €IeMEHT CYIOBOI BIIAIH XapaKTepU3YIOThCS: HASIBHICTIO IPABOBUX
HOPM, sIKi HaJat0Th CYJly MOXJIMBICTh BUHOCUTH pillleHHs, 000B’I3KOBi JJIs1 BUKOHAHHS; BUpa-
JKCHHSIM 10 BCIX YYacHHKIB BiIHOCHH BOJi Cymy, 3a0€3ledeHOi 3aCTOCYBaHHSM IpPaBOBUX
CaHKLi{ y pa3i HeBUKOHAHHA Ii€i Boxi. Ponb cynoBOi Bnaau monsrae Takox y CTPUMYBaHHI
JIBOX 1HILIMX TiJIOK BIaJM B paMKaX 3aKOHHOCTI, y MpaBi 31iHCHEHHs KOHCTUTYLiHHOTO Hars-
Iy ¥ CyIOBOTO KOHTPOJIIO 33 HIMH.

[Ipo BmagHMii XapakTep CyJ0BOT BIaJAN CBiYNTh HE TiTBKH il MOMIHUPEHHS HA BEJIUKE KOJIO
cy0’€eKTiB, aie i 11 BUHATKOBICTb, sIKa MepeayciM MoJsArae B TOMY, L0 MMOBHOBa)KEHHS CYIIiB
(cynniB) peanisyroTbes THUIIE B pa3i HEOOXiJHOCTI 3aXHUCTY MPaB OKPEMOTO IPOMASTHAHA, JII0-
JUHH, CYCHiJIbCTBA abo Nep)kaBu. BUHATKOBICTh CyaOBOi Biaau 3yMOBJI€HA Il W THM, IIO
MiJICTABOO JJIs1 3aCTOCYBaHHS BJIaJIHUX TOBHOBAXXEHB € HEOOXITHICTh 3aXUCTY IHTEPECIB MEB-
HOTO KoJla cy0’€KTiB Bif CyCIiIbHO HEOe3MeuyHOro nocsraHHs, abo nopyIlleHux npas Ta iHTe-
peciB MPOTH3aKOHHUMHU AisIMH iHIIIOTO Koja Cy0’€KTiB.

BuHATKOBiCTE CyOBOI BIaIM MONATAE B TOMY, II0 BOHA 3MiHCHIOETHCS JIMIIE CyIaMH, sIKi
BXOISTh y CYIOBY cucTeMy Ykpainu. KpiMm Toro, 1ie o3Hauae, 1o OJHHUH iHIINI opraH aep-
JKaBHOI BIIJM Ta YIIPABIiHHs HE Ma€ MpaBa B3sITU Ha ce0e KOMIIETEHIIi 10 CyA0BO1 Biaau. 3 11bO-
rO BUIJIMBAE, 1110 FOPUCAUKLS CY/IiB OLUIMPIOETHCA HA BCi MPABOBIJHOCHHU, 10 BUHUKAIOTD Y
nepxai (cT. 124 Konerutyuii Ykpaiun).

B VkpaiHi cynoBa Biana € 000B’I3KOBUM €JIEMEHTOM JiepkaBHoI Biiaau. BoHa B3aeMonie
i3 3aKOHONIABYOIO Ta BUKOHABYOIO T1JIKAMH BJIAJM HA 3acajax MpuHIMITY noainy dyHkiii. Cy-
JIOBa BJlaJla HE MOKEe MaTH Hi MOBHOBa)XKEHb, Hi 3aCO0IB /IS OLIIHKY JIEPYKABHOI MOJIITHKH, 10
peallizyeTbesl MapJaMeHTOM, MPEe3UIEHTOM Ta YpSAAO0M, BOAHOYAC caMe BOHA MMOBHHHA MaTH
BCIO HEOOXiIHy BIaay AJisl 3aXUCTY MpaB i cB0OOO 0coOU, BUPIiLIEHHS TPaBOBUX CIOPIB Ta 3a-
Oe3reueH s JOIepKAHHI KOHCTUTYIMHOCTI BCiX MPaBOBUX aKTiB y Aeprkasi. HaliBaxkiuBime
3aBIaHHS CyHOBOI BIAJH TOJISTAE B TOMY, IIOO HUISIXOM pPO3IIISAY Ta BHPILIEHHS MPaBOBUX
criopiB 3a0e3ne4ynTy GanaHc cBOOOAM B CYCHIJILCTBI 3 000B’3KOM BUKOHAHHS 3akoHiB. Crie-
i ]ikor0 cymoBoi BlagM € il IIIKOBUTA KOHLEHTpALis «B PyKax» TOTO OpraHy NpaBOCYIIs
(cynnai um cymy), sskuit 31iCHIOE IPOBAXKEHHS Y KOHKPETHiH CyoBiif cripasi?s.
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Binrak MoxxeM0 0OrpyHTOBaHO MiJICYMYBAaTH, 1110 Cy[0Ba BIaJa € BUIOM JI€pP>KaBHOI BJia-
Jl, BOHA 3/1iMICHIOETHCSI JISP’)KABHUMHU OpraHaMH, BUPaXKae JAep>KaBHY BOJIIO, 11 CKJIaJatoTh Jiep-
YKaBHO-BJIaJIHi MOBHOBAXXEHH; CYJI0BA BJIaJia HAJIEKUTh TiJIbKH CyaaM — JICpIKaBHIM OpraHam,
IO YTBOPIOKOTECSA B YCTAHOBICHOMY 3aKOHOM MOPSIKY; /0 CKIamy CyAY, Kle CyIIiB, sKi
JFOTH Ha npoq)ecmHm OCHOBi, MOKYTh BXOJIUTH MPEICTABHUKH HAPOJLY, KOTPi THMYACOBO BH-
KOHYIOTb (DyHKIIT 3 BiJipaBJIeHHs TPaBOCY/AIS.

Ha mincrasi mpoBeneHOro icTopuyHOro aHaizy Miclil Ta poii Cy[doBOi BiIagu B Teopil
MOJIUTY BJIAJ, MOXKHA CTBEPJDKYBAaTH, 110 JCP)KaBHY BIIaJy, B TOMY YHCIi CYJIOBY, 3/1iHCHIOIOTh
BiMOBiHI Aep)kaBHI opranu. Pa3om i3 Tum, Biaia — 1e He TUIBKK Ta YM iHIIA YCTaHOBA Ta il
mocasioBi 0cobOu, a i Ti QyHKIIT, AKi T MpUTaMaHHi, BAKOHAHHS 1UX (QYHKIIH, X peaizaltis.
Takokx MO>KHa 3pOOWTH BHCHOBOK, 110 HE TiJIbKH MpOIEeCyalibHi PillIeHHs, MOCTaHOBIICHI Bi
iMeHi JepykaBH, a i MponecyanbHO-po3Nopsadi (QYHKIIT OCHOBHHUX Cy0’€KTiB MpaBOCYyIas —
CyAliB (TepemyciM MOCTaHOBH MPO MPHBiJ, 3MiHy 3aM00XHUX 3aX0AiB, HAKIaJeHHs WTpadis,
apeiT Ha MaifHO TOIIO) ATk MiICTaBH BBAXKATH 1[I0 JiSUTbHICT — JiSUIBHICTIO CY/IOBOT BJIaJIu.

1 3 yacy yxsanenns Kouuenuii cynoBo-npasoBoi peopmMu MUHyJI0 Ginibiie 13 pokiB, i y 383Ky 3 UM
roCTpO MocTana npobieMa CTBOPEHHs! HOBOT HayKOBO 0OIPYHTOBAHOI METO/I0JION 4HOT OCHOBU PO3BUTKY 3aKO-
HOJIABCTBA, SIKMM OU 3abe3reuyBaiacs Cy0Ba AisJIbHICTh Ha HaWOMK4i poku. Munanxo O. CynoBo-npaBoBa
pedopma B Yipaini // FOpunuannit Bicauk Ykpainu. — 26 6epesnst — 1 xBitas 2005 p. — Ne 12 (508). — C. 1,
6-7.

2 Pimenns Koncruryuiiinoro Cymy Vkpainu Ne 3-3n Bin 11 sunns 1997 p. y cnpasi 3a KOHCTHTY LifiHAM
noganHsaM BepxosHoro Cyny YkpaiHu Moo KOHCTHTYLiHOCTI TiymMadeHHs: BepxosHoto Pamoro Ykpainu cT.
98 Koncruryuii YkpaiHu.

3 Pimenns Koncruryuiiinoro Cyny Vipainu Ne 6-pn/ 99 Bin 24 uepsus 1999 p. y cnpasi 3a KOHCTH-
TyuiitnuM mnopanHsM BepxoBroro Cymy VYkpainm mono BiamosigHocTi Koncrurynii Ykpainm (koHCTH-
TyuiiHOCTi) monoxkeHb crareil 19, 42 3akoHy Ykpainu «[Ipo HdepkaBHuii OromkeT Ykpainu Ha 1999 pik»
(cmipaBa mipo ¢dinancyBanHs cyniB) // Odiuiinuii BicHuk Ykpainu. — 1999. — Ne 28. — Ct. 1432.

4 IOpuouuna enuukionenis: B 6 . / 10.C. llemuyyenxo (Bign. pen.) ta in. — K., 1998. — T. 1: A-T. —
C. 489.

5 3aeanvna Teopis nepxxasu i npasa / 3a pex. B. B. Koneitunkosa. — K., 1997. — C. 34-35.

6 Bracme. Ouepk cOBpeMEHHOMN MoNUTHYECKOH (unocoduu 3anana. — M., 1989. V posnaini 2 36ipHuka
MOJAHO AETaNbHUI aHalli3 Hal3HAYHILIIMX CyYacHUX KOHLEMLiN BIaJX: aHTPOIONOTi4HO1, IICHX0AHATI THYHOT,
KyJBTYpPOJIOTiuHOT Ta iHIIKX, HalimommpeHinmx y XX cT.

7 Jlazapesa B. A. CyneGHas BlacTh W yroJIOBHOE Cyaonpou3BoacTso // [ocynapetso u mpaso. — 2001, —
Ne5. — C. 49-56.

8 @oiinuyxuii M. A. Kypc yronosuoro cynonpoussoactea. — T. 1. — CIT6., 1996. — C. 158.

9 imumpues FO. A., Yepemnvix I I CynebHas BIacTh B MEXaHU3ME pa3/ieieHus BJIACTEll W 3a1uTe MpaB
u cBobOox venoBeka // [ocynapcTBo u mpaBo. — 1997. — Ne 8. — C. 48.

10 JTasapesa B. A. Bkazana npaus. — C. 50.

1 @odinuyxuii . A. Bxazana npaus. — C. 8.

12 JIazapesa B. A. Bxazauna npaus. — C. 50.

13 Tam camo.
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B crarbe aBTOp paccmarpuBaeT nporecc popMHUPOBAHUS U CTAHOBJIEHHS CyJeOHON BIACTH B COBPEMEH-
HOIt YKparHe B KOHTEKCTe CHCTEeMbI pa3jelieHus Biacteil. PaccmarpuBaeTcs coaepikanue MOHATHH «BIIACTbY,
«cyaeOHas BIacTb». ABTOP MPUIEPKUBASTCS MHEHHUS, YTO CyJeOHYIO BIACTh OCYIIECTBISIOT cyabl. Cynbu U,
B OMpeJIeNIeHHBIX CTydasx, NpeJCTaBUTeNN Hapo/a, HaJeat0Tcs COOTBETCTBYIOIIMMH MOJIHOMOYMAMHU, HEOO-
XOZMMBIMH JUTSL OTIPABJICHHUS TIPABOCYIIHS.

B.K. MATBIHYYK

Banepiit Kocmanmunosuu Mameiiiuyk, xanou-
0am WpUOUYHUX HAYK, 3a6i0yruUll Kapeopor
BH3 «Hayionanvna axademis ynpasninxsy

COIIAJIBHUM 3B’S130K CYB’EKTIB BIIIHOCHH
YV PAMKAX AISIJIBHOCTI 3 KPUMIHAJIBHO-ITPABOBOI OXOPOHH,
PAIIIOHAJIBHOI'O BUKOPUCTAHHS, BIITBOPEHHSA
TA O310OPOBJIEHHA NPUPOJHUX OB’EKTIB

BaxxnuBe 3HaueHHs Ui AOCTIIXKEHHS PONOBOro i 6e3nocepeqHboro 00’ €KTiB 3J104MHIB,
IO CTOCYIOTHCS HABKOJHMIOHBOTO MPHPOTHOTO CEPENOBUINA, Ma€ COUialbHUI 3B’S30K
cy0’ekTiB 1IuX BigHOCHH. Llg nmpobnema He gociKyBanacs B KpUMiHaJILHO-TIPABOBiit JliTepa-
Typi. ToMy 1Lie#t HanmpssMOK AOCHiIKeHHsI 0e3yMOBHO Mae MPaBO Ha iCHYBaHHS, OCKIJIBKH TH-
TaHHA MPO COLiaIbHUI 3B’A30K Cy0’€KTiB CTOCOBHO BiJHOCHH 3 KPHMiHAJIBHO-TIPABOBOI 0XO-
POHH, pallioHaJLHOTO BUKOPUCTAHHS, BiITBOPEHHS Ta 0310POBIIEHHS NMPUPOIHUX 00’ €KTIB HE
BUCBITIIIOBAJIOCA.

OCHOBHHM HaIPSMKOM TIPOMIOHOBAHOI CTATTI € aHANi3 IOTO COI[iAIEHOTO 3B’S3KY.

Hanr migxin g0 po3misay CBiTYWTh, CTAHOBIIATEL iHTEpec He Oyab-iKi COlliaNbHi 3B’ S3KH
Cy0’€KTiB, a Ti, [0 MOXXYTb MPOSIBISATHICS HA PiBHI iHANBIAyaIbHOT B3a€EMOIT iHAMBIAYyMiB, ¥
B3a€MOJIi1 JTFOICHKUX CHIJILHOT (MiAMPHUEMCTB, YCTAHOB, OpraHi3alliii, TOBApUCTB i T.1I.), a Ta-
KOX iHHI/IBiI[yyMiB 31 CiIBHOTaMHU.

30BHi cowiaNnbHMii 3B’530K MOKE MPOSBIATHCA B TAKHX (I)opMax SIK JISTbHICTD — HAYKOBO-
o6rpyHTOBaHe pa]_IIOHaJ'IBHe BUKOPUCTAHHS MPUPOAHUX PecypciB; IX oXopoHa i rapaHTyBaHHs
eKoJIOTiuHOT Oe3nekH i T. iH. B meskux Bunazakax, sk ciyiHo ctBepmkye B.A. Tami#d, comianb-
HUH 3B’ 430K, 5K i caMi CyCTiIbHi BiTHOCHHN, MOXKYTb TIPOSIBIISITHCS HE TUIBKU y BUTISAL isiTb-
HOCTI, a i1 y «3acTuriit», nacuBHiii hopmi. Y BUMISAAI «MO3ULIH» 0COOU LI0A0 TPOMAISH, SKi
MaroTh MPaBO Ha JOCTOBipHY eKoJoriuHy iH(popmarito!.

SIk mokasyroTh Hall IOCBiA i Cyl0OBa MpaKTHKa, BIUIMB HA NPUPOIHUIT pecypc abo Ha yMo-
BH, SIKi MaroTh 3abesredyBarn pamnioHa bHe BUKOPHUCTAHHS TPHPOIHHX pecypciB MOXe OyTH
3aKOHHHUM (TIO3UTHBHHUM) i HE3aKOHHUM (HeFaTI/IBHI/IM) He3akoHHa HiSIBHICTE CTOCOBHO Ha-
BKOJIMIHBOTO MPUPOTHOTO CePesIOBHIIA i BigHOCHH 3 TPUBOLY YMOB HOT0 30epexKeHHs opo-
JOKY€ KpUMiHaTbHO-TIPaBOBi BiqHOCHHU. Hac ke 1ikaBUTh collialibHUil 3B’ 130K, BaXJIMBOKO 03~
HAaKOIO SIKOTO € 000B’s130K TMEBHOT MOBEAIHKU Cy0’€KTiB BiJHOCHH. B Takili moBediHIli 3aiHTe-
pecoBaHi ik neBHi 0co0u, Tak i Bce CycnijbCTBO. 3BiACH, Ha HAL MO, BaXJIMBO 3’ ACyBaTH
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COLiaJIbHY 3YMOBJIEHICTb B3a€MO/Ii1 cy0’€KTiB, il IPUUUHM i 3aBJaHHS, IHIIUMHU CIOBAMH — CY-
KyTHicTh MpUHOMIB i 3ac00iB, AKi B TeOpil MpaBa MNOCTAOTh SIK MEXaHI3M TaKoi B3a€MOJiI.

B3aeMo03B’s130Kk (colianbHUI 3B’S30K) 3yMOBIIEHHI mMoTpebamu (iHTepecaMu), KOTpi €
PYWIiHOIO CUITOKO Yy CHINIKYBaHHI Cy0’€KTiB BimHOCHH. HeoOXinHO 3a3HaYMTH, 10 JesKi BUEHi
pOoOJIATE MpaBUIIbHY CIpoOy PO3KPUTH 3MICT 00’ €KTa 37I0YHMHY Yepe3 iHTepecu?. B Toii xe yac,
K 3a3HAYa€ThCs B LIMX PoOOTax, AJis OaraTrhboxX aBTOPiB iHTEpPEeC MOMHUIIKOBO CTaB CUHOHIMOM
CYCHITBHMX BiHOCHH. AHajoriuHi cymkeHHs mae B.J1. [lakyTiH, sikuil cTBepKYe, 1O MpH-
POJIOOXOPOHHMIA iHTEpEC — 1ie Te caMe, 10 U CyCHibHI BiJHOCHHMS.

Mu He OynemMo 3yNMHUHATHUCH HA CyTi TEPMiHIB «iHTEpEeCH» W «OTpedw», OCKITbKU BOHU
JicTali JTOCTaTHE BHCBITIICHHS B TICHXOJIOTiYHIiNH4, dimocodehbkiiis Ta ekoHOMIuHi# TiTepa-
Typi®. 3 Ha3BaHWX BUIIIE JKEpPeJl MOXKHA JIUIIEe 3pOOUTH BUCHOBOK i3 BUEHHSI TIPO CYTh i SBU-
nie, 1o iHTepec (CyTh) HE € CyCHiJILHUMM BiIHOCMHaMU (sBulIeM). BiH — cTtumyn, 30ynHUK
3B’A13KiB Cy0’€KTIB, TX CIpSIMyBaHH, CXUIBHOCTI 0 4OrO-HEeOYb.

BukianeHne 3 1OCTaTHBOIO OOIPYHTOBAHICTIO JAa€ MiACTaBy 3pOOMTH BUCHOBOK, IO JIJIst
3’SICyBaHHSl CYTHOCTI COI[iaJIbHOTO 3B’s3Ky HEOOXiJIHO BCTAHOBHUTU 3MICT MisNIBHOCTI (I10-
BeliHKH) c¢y0’ekTiB’. BianoBigHo, iHTepec — 1ie eBHa GopMa NposiBy, BUpaKEHHs, peaizarlil
CYCIHiJIBHUX BiJIHOCHH, ajie He caMi CYCIiJIbHI BiTHOCHHHU (JIUIIe TX CTPYKTYPHUH €JIEeMEHT).

He BukJimkae 3anepedeHHs Te, IO COLiaIbHUAMN 3B’ 30K SK €JIeMEHT CyCHiJIbHUX BiJHOCHH
nepeOyBae B HEPO3PUBHOMY KOHTAKTi 3 iHIIMMM CTPYKTYPHHMH €JIEMEHTaMM CYCIIiNbHUX
BiIHOCHH i 3 TUMH YW IHIIUMH MpPEeIMETaMU CyCHiJIBHUX BiTHOCHH (TOOTO Ma€e MpeAMEeTHH
xapakTtep)8. bes nmpenMera BiqHOCHH He MOXKe OyTH iHTEpECiB i collianbHOTO 3B’s13Ky. ToMy 1yis
BH3Ha4YeHHs 00’€kTa Tpeba BpaxXOBYBATH JIMIIE CYCHiJIbHI BiIHOCHHH, 11O BiAMOBiAaIOTH TO-
TpebaM yChOro CyCHiJIbCTBA.

BuknazeHe Bulie Jae HaM TiJICTaBy CTBEPXKYBATH, IO CIIPUSATIMBI MPUPOIHI YMOBH JIJIs
KUTTS JIFOOUHU € IPEAMETOM iHTepecy.

[ToTpebu cycninbcTBa B LJIOMY i JIFOAMHU 30KpeMa J1o Onar, 1o 1X Ja€ npupoja, BUKIU-
KaJH iHTepec 10 11 OXOPOHH, a e MPU3BEJIO 10 BUHUKHEHHS CyCIIBHUX BiTHOCHH 3 OXOPOHH
cepenoBHIa. AJle UM HE BUUEPIYETHCS 3MICT MPUPOIOOXOPOHHOTO iHTEpeCy, aaKe BiH Ipo-
SIBISIETBCS. HE JIMIIE B OXOPOHI HABKOJHIIHBOTO TPHPOAHOTO CEPelOBHIIA SIK DKEpena Ma-
TepianbHuX Onar. HenmependaveHi HaCmiIKu rocrmoapchbkoi AisNIbHOCTI CTAU II00AIbHUMY i
B)KE CTaBNATH IIiJ] 3arPo3y iCHyBaHHS JIOAUHI’.

OTxe, A7sl TiATPUMaHHS CBOTO JKUTTS i 30POB’s JIOAMHA TOBUHHA MaTH TaKi KOMIIOHEH-
Ti (00’€KTH) TPUPOTHOrO CepeoBHUINa, sKi 6 00’€KTHBHO, a HE TiIbKH, K CTBEPIKYE
E.M. XesnakoB, 3 nonsiay JIOOWHM, OyJr HAsSBHI B MeXax iCHyBaHHs JtonuHA 0. 3BigcH MOX-
Ha 3pOOUTH MOCIIIOBHUN BHCHOBOK, IO B3a€MOJIisl JIIOAMHHU (CYCHiJILCTBA) 3 TPUPONIOI0 HE
MOXKe BifOyBatucs B 6e3yMOBHil CBOOOI, a Mae OyTH oOMeXeHa paMKaMi 3aKOHY, SKHH 0X0-
POHSIE IPUPOAY HE TINBKM AK JUKEpeJIo MaTepialbHUX i JyXOBHUX OJar, a i MpUpOIHUX YMOB
SIK JKepeia BCbOTO JKUBOTO.

Haurre nocutizokents Oyze MOBHIIIIM, SIKILO MU OyeMO BPaXOBYBATH i PHPOIHO-OXOPOH-
HUA 1HTepec i MDDKHapOIHO-TIPABOBHI acTIEKT OXOPOHH HaBKOJHIITHEOTO MPUPOIHOTO Cepesio-
BUINA, i CydacHHWI CTaH mpobneMu. AKe eKoJorigyHa mpobiema — Ie He perloHanLHa ai
Mi>KHapOHO-TIPaBOBa, 00 JUTs MPUPOIN HEMA€E MeK. ToMy 3aKOHH MatOTh OXOPOHSTH i 1i iHTe-
pecu.

UeTBepTuii nepioj €BOMIOLT B3aEMOBITHOCUH JIFOAWHHM (CYCHIJILCTBA) 1 MPUPOIHOTO cepe-
noBuinall XxapaKTepr3y€eThCsl PO3BHTKOM ITI00ATBHOT €KOJOTIYHOT KPU3H, KOJOTIYHUMH KaTa-
cTpodamu, MOCHIICHHSIM MapHUKOBOTO e()eKTY, TOSBOIO 030HHOI TipKH Ta KUCIOTHHX IOIIIB,
CyTNepiHaycTpiaizaii€ero, cynepMiniTapusallieto, cynepxiMizaii€ero, CynepernoXuBaHHIM i Cy-
nep3adpyJHEHHSAM Yycix reocdep!2.

OcCo0MMBOCTAMU LILOTO MEPIOAY € TAKOK BUHUKHEHHS i TIOLMIMPEHHS TPOMAICHKOTO PYyXy
3a OXOPOHY HABKOJIMIIHBOTO TMPUPOJHOTO CEPEOBUINA, aKTUBHE MIXXHAPOJHE CIHiBPOOIT-
HULTBO y c(epi OXOPOHH MPUPOIu!3.

V 1eit ocTaHHil nepiof IFOAWHA BUCTYTIA€ SIK MOTYTHS T€0JIOTi4Ha CHJIa, 0 3MiHIOE CTaH
eKocucTeMH YKpaiH i Beiel miuanetu. Ha nmpeBenukuii sxanp, 1s AisUTbHICTh HETAaTUBHO BILIH-
Ba€ Ha PUPOAY i camy IonuHy. [1po 1e cBiquaTh nesiKi MOKa3HUKH, 0 XapaKTepU3YIOTh KO-
JoriyHui ctaH B YkpaiHi. Tak, 30kpeMa, riipoMeTeoposioridyHi YMOBH MarOTh TEHACHILIO J10
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HOTipIIeHHS, a/pke TibkK B 1995 p. cnoctepiranocst 8 MeTeoposoriuHux i 2 arpoMeTeopo-
JIOT1YHI CTHXilHI SBUIIA, SKi TOMIUPIOBANKCS HA 3HaYHY Teputopito!4. Ille ripmmii ctan armo-
ctepHoro noBiTps. Hanpukiaz, y moBiTps BUKHIAEThCS HaliHeOe3meuHima 1Jis BChbOro )KHBO-
ro Jominika 6eH3amnipeHy B 46 mictax, a B atMmocdepHux onazaax juiie B 1995 p. cnoctepiras-
¢ BMicT cynbdaris 4,8 1o 24,2 mr/n, a3oty amoHiiHoro — Bix 0,9 10 6,5 mr/a i T. iH.. Kpim To-
T, JIUIIIE 32 OCTaHHil pik B atMocdepy BUKMHYIO0 5687,0 THC. TOHH IIKIUINBUX PEYOBHH Bij
CTalllOHapHUX JpKepen 3a0pynHeHHs W Big pyxomux — 1796,5 tuc. tonn!s. lleil cran
noripwuscs B 2003-2005 pp.

Orinka cTaHy 3a6pyz[HeHH>1 aTMoccpepHoro NOBITpsA B YKpaiHi BUKOHY€TBCS B 54 MmicTax,
Ha 166 cTalioHapHUX MOCTax i Ha JIBOX CTaHLisAX TPAHCKOPZIOHHOTO NEPEHECEHHS. 3a craHOM
1998-2000 pp., cepeaHbOpivHi KOHIIEHTpaLil crienupiYHUX MIKiATUBUX pe4oBUH (OeH3armmipeH,
(hopmasibieriz, TBOOKCH a30Ty) MEPEBHILYBaIN I'PAaHWUYHO JOMYyCTHMI KOHIeHTpamiilt. I1le
TpariuHilui cTaH y 1bOMY HanpsiMKy ckiascs B 2004—2005 pp.

Oco0nuBo HeOe3neyHe CTaHOBHIIE 3 030HHUM mapoM. Tak y 2004 p. Tpu nodu (1-2 mo-
TOro Ta 23 ceprHs) Maji Micile 030HHI aHOMaJlil, KoM BiaxuieHHs 3HadeHb 3BO Bix kimima-
TUYHOT HOPMHU Jocsitu 2,6. He kpaine cTaHOBHUIIIE CKIANOCS 3 TPYHTaMHU: 3arajoMm 3a0py/aHe-
Ha mioula csarnyia 2% Bin odcrexeHol (00cTexxyBanuch yriaas 35 paioniB 19 obnacteii Ta
ABToHOMHOT PecmyOmiku Kpum), iHTEHCHUBHOIO SIpY)KHOIO epo3ieto ypakeHo 18% Teputopil
VYkpainu, Ha 17% TepuTopii po3BUBAIOTHCS MPOLECH MiATOIUIeHHs, a Ha 30% TepuTopii ak-
THUBI3YIOThCS MPOIIECU KaPCTOYTBOPEHHS, B TOMY 4YHCcii Ha 27% TpOsSBUBCS BiIKPUTHIT KapcT,
Ha 50% OCBOEHMX ILIOL] CXUJIIB MPOTPECYIOTh 3cyBU. OHI€I0 3 TSHIKKUX O3HAK Jerpaariii 3e-
Melb B YKpaiHi € eposis rpyHTiB. lllopidHo ruiomia epogoBaHUX 3eMelb 30ibLIYEThCS HA
80-100 Tuc. ral’.

HenpomymaHne ctaBieHHs 0 Halp i MiHepalbHO-CUPOBUHHUX PECYPCiB CTUMYJTIOE TTOIIN-
PEHHS KapCTOBHX, 3CYBHHX, 00BaJbHUX, a0pa3iiHKX i CeNbOBUX MPOIIECiB, MPU3BOAUTH JI0 BU-
COKHX BTpaT MiHIMaJbHUX PECypciB, a Bce Ie HeraTUBHO BILTUBAE Ha eKkolorito Ykpainu. [Ipo
e cBiguark myOunikaiii B mpeci ¥ mpoBeJeHe HAMHW OMUTYBaHHsS (axiBIiB BHUI00YBHUX
nignpueMcTs (i3 300 omutyBaHux 8§9% miATBEpAXKYIOTh OMKMCAaHi HAMU MpoLECH i nuie
11 BigNoOBiNIN, OO0 MPUYKMH TAKOTO CTAHOBUIIA HE 3HAIOTH).

AHTHUCYCTIJIbHE CTABJICHHS JI0 BOJHHUX 00’ €KTIB MPU3BOJAUTS JI0 iX XiMi4HOTO, paaialiiHo-
ro ta GionoriyHoro 3abpyAHEHHs, HeOE3MEeYHOro ISl JKUTTA i 30POB’S JIOJUHU i BCHOTO
’KUBOTO, 10 YTBOPEHHS IIKiJIUBOI SKOCTI MATHOT BOu!8.

Bin nisipHOCTI TFOAMHM HAOYBatOTh KPUTUYHOTO CTaHy i JiereHi Hamoi aepikaBu — JIiCH,
pocCIMHHMH CBIT B HijoMy. Lle € pe3ynsratoMm HeoOIPYHTOBAaHUX BHUPYOOK JIiCy, 3MiHU CTPYyK-
TYPH JIiCiB, TIOTipIICHHS MPUPOTHUX KOMIUICKCIB, Ierpaialil poCIMHHOTO MOKPUBY, BHCHA-
JKeHHS JIiCOCUPOBHHHOT 0a3H, 00 1110 HUHILITHS CUCTEeMa JIiCOBiTHOBJICHHS ¥ JIicCOpO3BeIEHHS,
3arafioM CTaBICHHS /10 POCITMHHOIO CBITY B LJIOMY Il 3aJMIIAETHCSA «PECYPCHUMY, a HE
«biocheprnmy. I neit pecypc ire He PO3IIANAETHCA K OCHOBHHH KOMIIOHCHT 6100(1)ep1/1 3aar-
HUI cTabinmizyBary # BiZHOBHUTH ii IpHpoAHy piBHOBary. Takwmii e CTaH crpaB i3 3eNeHUMHU
Haca/J)KeHHSIMU B HAceJIeHWX MyHKTax!9.

Herapaszn B YkpaiHi i 3 0OXOpOHOIO Ta BUKOPUCTAHHSIM TBAPUHHOTO CBiTY20,

Ha 1.01. 2002 p. 6yno 12 npuponHux i 3 6iochepHHx 3aMoBiAHUKH, 5 HAIlIOHAIBHUX MTPH-
POAHUX TapKiB, 259 3aka3HukiB, 124 nam’atku npupoau, 17 6oTaHiyHUX cafiB, 6 300MapKiB,
24 neHApoJIOriuHUX mapkiB, 87 mapkiB, a poboTa 3 iX OXOPOHM MPOXOAUTH SIK YEpProBUil
3axig?!.

Bei wmi Ta iHmi ¢akTopu, 1m0 BIJIMBAIOTH HA PO3POOKY MPOOJIEM €KOJOTiuHOI MOJITHKN
JIep’KaBH, MAOTh BPaxOBYBATH HAsIBHI COLlialbHI 3B’ 13K CyO’ €KTIB IOCIIIKyBaHUX BiIHOCHUH.

[TinObuBaroun MiJCyMKH BUKJIaIEHOMY, CJTiJl 3pOOUTH BUCHOBKHU.

1. HeobxinHo BpaxoByBaTH He Oynb-sKi COLliaibHi 3B 13KH Cy0 €KTIB, a 3B’5130K y paMKax
OXOPOHHOI HisTBHOCTI, PalliOHATEHOTO BUKOPUCTAHHS, BiITBOPEHHS Ta O3JOPOBIICHHS IMPH-
POAHUX 00’ €KTIB.

2. B3aemo3B’s130K (colianbHUi 3B’S130K) 3yMOBJIeHHI moTpebamu (iHTepecaMmu), sKi €
PYILIIHHOIO CWJIOIO B CIUTbHYBaHHI Cy0’€KTIB, 1[0 CTOCYIOTHCS HAaBKOJHUIIHBOTO MPUPOIHOTO
CepeoBHIIIA.
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3. Ans 3’sicyBaHHsI CyTHOCTI IOCJIPKYBAHOTO COL[iaIbHOTO 3B’ 3Ky HE0OXiJJHO BCTAaHOBH-
TH 3MICT JisTTBHOCTI Cy0’€KTIB BiJTHOCHH.

4. CouianbHuii 3B’ 430K, SIK €JIEMEHT CYCHIJIBHUX BiTHOCUH (00’ €KTa 3JI04MHY) HEPO3PUB-
HUI 3 iHIIIMU CTPYKTYPHUMH €IEMEHTaMH CYCIIIBHUX BiTHOCHH.

5. CouiajbHu 3B’SI30K € 3MICTOM CYCHIJbHUX BiTHOCHH i BIUIMBA€ Ha PO3YyMIiHHS CYTi
00’€KTa JOCIIHKYBAHOTO 3JI0YMHY 1 Ha BUPOOJEHHS KPUMiHAJIBHO-TIPABOBOI MOJITHKU JAEp-
JKaBU 3 OXOPOHH HABKOJHUIIHLOTO MPUPOJHOTO CEPEIOBUILA.
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Pesiome
B crarbe onpezenstorcst IpoOiIeMbl COMATBLHON 3BSI3M CyOBEKTOB OTHOIIEHUH yTOJOBHO-TIPABOBOH OX-
PaHbl, palMOHATBHOTO UCIIONB30BaHNs, OOHOBJICHHUS U O3JOPOBIIEHHS MPUPOAHUX 00beKTOB. OCHOBHBIM Ha-

npaBieHreM pOOOTHI SIBJISETCS UCCIEA0BaHUE COLMANBHOM CBsA3M (B3aMMOICHCTBHUS CyOBEKTOB) OTHOIICHUIM
YTOJIOBHO-TIPABOBOH OXpaHbI MPUPOIHBIX OOBEKTOB.
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€.K. ITAHIOTOB

€ezenint Kocmanmunoeuyu Ilaniomos, cmapuiuii
iHcnexkmop 3 ocobnueux dopyuens Hayionanero-
20 yenmpanvHo2o 610po Inmepnony

MI)KHAPOJHE CIIIBPOBITHUIITBO YKPATHH
Y NPOTUAII TPAHCHAIIIOHAJIBHIN 3JIOYUMHHOCTI
(TeopeTHYHHUI1 ACMEKT)

VY cydacHOMYy CBIiTi JepkaBH TiCHO TOB’si3aHi ofiHa 3 0oJHOI0. Lleli B3aeM03B’ 130K MPOsB-
JsI€ThCS B 00 €KTHBHIN HEOOXiTHOCTI BCTyMaTH B Ti YM iHIII B32€MOBiTHOCHHH, 30KpeMa y
c¢)ep1 Ml)KHapOILHOI 00pOTHOU 31 3MOUMHHICTIO. Hpo HEeOOXi/IHICTh TaKoro CH]Bp061THI/IL1TBa
CHeLialliCTH MoYaiu BECTH MOBY B npyriit mojosuni XIX cTopivus, a KOHerTHl fioro popmu
00TOBOPIOBANIUCS HA 0araTh0X MiXKHAPOIHUX KOH(PEPEHIISX, MPUCBIUCHHX Wil mpodemi!.

B.I1. [TanoB migKpecIIroe, o OCHOBHUM BHIOM CIIBPOOITHHUIITBA IEpPKaB y 00POTHOi 3 OK-
pEeMUMH BUJAMH KPUMiHAJIBHUX 3JIOYMHIB 1€ 3 JaBHIX 4aciB CTaJ0 YKJIAJCHHS MiXKHAPOIHUX
yroa. Tak, y nepion padoBiacHHLTBA i (eomanizMy HaOyau MOMIMPEHHS ABOCTOPOHHI JOTO-
BOPH PO B3a€MHY BHA1y 3no4ynHLiB. [1i3Hime YKJIQ[QICs IOTOBOPH TPO B3a€MHE BUKOHAH-
HS CHiAUMX 1 CYIOBUX JOpPY4Y€Hb, B3a€MHE HaJlaHHs BiIOMOCTeH Mpo AesKi 3JI0YMHU Ta 3J710-
YMHLIB, iX poswyk i sarpumanns. [ToBCiogHO Take CriBPOOITHMLTBO PO3TOPHYJIOCS B
XIX cTopiuui. 3pocTaHHS B3JIIOYUHHOCTI HPHUMYCHJIO JAepXKaBH INyKaTH HOBI BUOH
Cl'Ipr061THI/IL[TBa BuHukanu crienianbHi Ml)KypHILOBi i HeypsIoBi Mi)KHapO,Z[Hi oprasizairtii.
JepxaBu nepiognYHO CKINKAIH Ml)KHapOIIHl KOHTPecH, koH(pepeHwii Ta iHmi (bopylvm e T10-
psin 3 06FOB0peHH${M 3aBllaHb OOPOTHOU 3i 3MIOUMHHICTIO BU3HAYAIIUCS KOHKPETHI MPEBEHTUBHI
3aX0d MiXKHAPOAHOTO XapakTepy?.

Sk creepmkye O.M. banmypka, 3a0e3medeHHs MpaB i CBOOON JIIOMUHH € OCHOBHHM
000B’SI3KOM JIepKaBU. Y 3B’s3Ky 3 MM, OPSA] 3 iHITNMU Aep>KaBHAMHU OpraHaMH, IO OIiKy-
BAJINCS IOTOYHUMH i TEPCTIEKTUBHUMH NMHUTAaHHSIMU €KOHOMIYHOTO PO3BHUTKY, PO3B’S3aHHAM
npobJieM KyJlbTypH, HAyKH, OCBiTI/I O60pOHI/I il nepxaBHOi Oe3IeKy, 30BHITHBOT l'lOJTiTI/IKI/I i
T.iH. KO)KHA JIep)KaBa CTBOPIOE i Taki, AKi 10AOTh TOJIOBHUM YMHOM PO OXOPOHY i 3aXUCT
npasa, TOOTO BeAyTh AisNIBHOCTD, KA HA MPAKTHULi i B TEOPii HA3UBAETHCS MPABOOXOPOHHOIO.
A SIKIIO BOHA BUXOAMTH 32 MEXi KpaiHH, Y3rOKY€EThCS 3 iHIIMMU KpaiHAMHU YU MiXKHAPOIHU-
MU OpraHizaiisMi, TO Habupae GopMy MiXKHAPOIHOT MPABOOXOPOHHOT HismbHOCTI. [Tpn 1po-
My O.M. banaypka BHU3Ha4yae TOJOBHMM HANpsAMOM MiKHAPOIHUX 3aXOJiB KOOPIHHALIIO
CHiJIBHUX JIifi y 60poThOi 3 OpraHizoBaHOI0 3JI0YMHHICTIO TPAHCHAIIOHAIILHOTO XapaKTepys.

Cnin noroautucs 3 gymkoro O.1. BuHOrpanoBoi npo Te, 1110 Jullle CKOOPAWHOBaHi Aii aep-
JKaB, MOB’sI3aHUX MiX COOOI0 OararbMa JaHKaMH TMOJITUYHOTO0, €eKOHOMIYHOTO, (DiHAHCOBOTO
Ta KyJBTYPHOTO JKUTTS, MOXKYTh JJATH MO3UTUBHI Pe3yJIbTaTd MiXKHAPOIHOTO CIHiBPOOITHHITBA
B 00pOTHOI 3i 37IOYMHHICTIO, OCOOIUBO B 3aM00iraHHi MOMIMPEHHIO TAKUX 3JI0YHMHIB, K BiIMH-
BaHHSI HE3aKOHHO OJIEpXKAHMX JIOXOJIiB, HE3aKOHHA TOPTiBIIs 36poe}o HapkoOi3HecC ToIo4.

[icns posnaxy CPCP cniBpobiTHUKH TPaBOOXOPOHHUX opranis nepxas CH/I, Buxomstun
3 HEOOXiHOCTI AOTpUMaHHS JIePIKABHOTO cyBepemTeTy, HEe MOIJIH, SIK 6yno paﬂlme camo-
CTiliHO BECTH PO3LIYK UM MepeciiayBaTy 3M0YUHLSA “NO rapayux ciigax’ Ha TepuTopii iHIIoT
IepkaBu. Y 1iell yac HAOYHO TOCTAaB YBECh CHEKTp MpobiieM, TMOB’SI3aHUX i3 OOpOTHOOI 3
TPaHCHAI[IOHAJBHOIO 3JIOUMHHICTIO K B YKpaiHi, Tak i Ha Teputopil iHmmx nepxas CHJI,
30Kpema:

— BiICYTHICTB TOCBixy OOpPOTHEOM 3 TpaHCHALIOHAIEHIMH 3JIOYMHHAMH YTPYTIOBaHHIMH B
NPaBOOXOPOHHUX OpraHax KpaiH;

— BiJICYTHICTb npodeciiHO MiAroTOBIEHUX CHiBPOOITHUKIB I Takoi poOOTH;

— BIJICYTHICTh HaJIe)KHOI MPaBOBOi 0a3u 1yis OOpOThOU 3 TPaHCHAI[IOHAJILHOIO 3JI0OYWH-
HICTIO;
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— BiICTaBaHHs y CTBOPEHHI CTPYKTYp, HALlINEHHUX TiJIbKK HAa O0POTHOY 3 TpaHCHALIOHATb-
HOIO 3JI0UYMHHICTIO.

YV 060poTh0i 3 TpaHCHAI[IOHAIIBHOK 3JIOYMHHICTIO HAKONMYEHWM JO0CTATHIA CBITOBWIA
JOCBIJT MiXXHApOAHOTO CHiBpoOiTHUITBA. OCHOBHMUMH (aKTOpaMH, MO TUKTYHOTh He-
00XiZHICTh 00’ €THAHHS 3yCHJIb JIEpPKaB y OOpPOTHOi 31 3JIOUMHHICTIO, € IHTETpallisi B CBiTOBE
CIiBTOBApUCTBO # iHTepHALliOHANI3ALliS 3TTOYMHHOCTIC.

Ilo crocyeTbcst OCHOBHUX (opM OOpOTHOM 3 TPaHCHALIOHAILHOK OPraHi30BaHOK 3710-
YUHHICTIO, CITi/l 3ayBa)KUTH, 1[0 PO3BUTOK MI>KHAPOJHOTO CMiBPOOITHULITBA Y 11iii cepi mpoii-
[IOB JOCHUTH JOBTHH MUIAX.

Cnouartky, 3a3Ha4ae B.B. MepkymivH, BUKOPUCTOBYBaUCS HAUIPOCTIITi (popMH, HaIlpH-
KJIaJ JOCATHEHHS JIOMOBJICHOCTI PO BUJIA4y 0COOM, siKa CKoiJia 3JI0YMH, Y1 TPO OyAb-sKi iHII
JIiT, OB’ sI3aHi 3 TUM YH iHIIKM 3JI0OYMHOM.

3romoM BUHMKJIA HEOOXiIHICTE 0OMiHIOBaTHCS iH(opMali€to, TpHUoMy ii 06cAr nocTiiHO
PO3LIMPIOBABCA: SIKIIO paHillle BOHA CTOCYBajach OKPEMUX 3JIOYMHLIIB i 3JI0YMHIB, TO HA TaHUH
Yac HaMOBHIOETHCSA BCE HOBUM 3MICTOM, 3adina€e MpakTHYHO BCi cepu 60pOTHOM 3 OpraHizo-
BaHOIO 3JIOYMHHICTIO, B TOMY YHCJI ¥ CTAaTHCTUKY Ta HAyKOBi JaHi MpO MPUYHMHH, TEHACHII,
MPOTHO3W 3JI0YMHHOCTI | T.II.

Ha neBHoMy eTarii BUHUKAa€E HEOOXiHICTh OOMiHIOBATHCS AOCBiOM. B Mipy po3BHUTKY Ha-
YKOBO-TEXH{4HOIO TpOrpecy CHiBpoOITHULTBO B Wil cdepi BUIO3MiIHIOETECS 1 Bifirpae Bce
Baromimy pojib y BiJHOCHHAX Mix JaepkaBamu. [[yig MiXXHapogHOro cmiBpoOiTHULTBA B 0O-
pOTEOi 3 TpaHCHAI[IOHAJIEHOK OPTraHi30BaHOIO 3JIOUMHHICTIO, 3ayBaxye B.B. MepkyuiuH, Be-
JIMKe 3HAYCHHS Ma€ BCTAHOBJICHHS MPUHIUIIB, GOPM i HanpsMiB Horo peanizarii’.

[Ipote, cepen ydyeHHX HEMae €IUHOT AYMKH Tpo (GOpMH H HampsMU MiKHApOTHOTO
CHiBpOOITHUITBA B Tay3i MPOTUAIT 3TOYMHHOCTI.

3okpema, B.M. Bonowcenxina TpUBEpTaE yBary A0 TakuX (OPMH MiXHAPOJHOTO
ciBpoOiTHULTBA:

— JIOTOBipHO-TIPaBOBY (YKJIaJaHHsI I0TOBOPIB Y cepi KpUMiHAIBHOT I0CTHILiT);

— IHCTUTYLiHHUIH MeXaHi3M (CTiBpOOITHUIITBO B paMKaxX MiXKHApOAHUX 00’ €THAHB 3arajib-
HOTO ¥ perioHaNBHOTO XapaKkTepy).

JLH. ['anencoka 30cepeKy€eTbes Ha:

— yKJaJaHHi MiXHapoAHUX yrof (Mpo HaJaHHS MPaBOBOi AOMOMOTH, BUAAYy MPaBOIO-
PYLIHMKIB, BU3HAHHS 3I0Y4MHHUMU TIEBHUX JifHb 1 iH.);

— BUKOPHUCTAHHS MIXKHAPOJHUX OpraHizalliii.

C.B. Bopooin, €.1I' Jlaxoe, A6y /lasac Bacem Moxammed po3risaiarOTh TaKi MyHKTH:

a) B paMKax MiXKHapOJIHUX OpTraHiB Ta opraHi3aii;

0) Ha mizcTaBi Mi>KHAPOJHHUX YTO/S.

B.B. Mepkywiur OXOIUTIOE IIUPIIUI Jiana3oH acleKTiB:

— o0MiH iH(poOpMaIli€o, MO0 CTOCYETHhCS OPraHizoBaHO! 3JIOYMHHOCTI B3araji W
CHiBpOOITHUITBO 3 OKPEMUX ONEPATHBHUX MUTAHB;

— o0MiH iH(pOpMaIli€ro 3 MPaBOBUX MUTAHb;

— BUa4a 3JIOYMHILS (€KCTpaaMLLis);

— B3ATTS 0COOM MiJ] BapTy Juid 3a0e3NeueHHs BU1adi;

— B3a€MHa TpaBOBa JOMOMOra y BHIyUYeHHi i KoH]ickallil JoXoAiB i mepenuHeHHi He3a-
KOHHOI JisITbHOCTI ¥ iHIIMX aKTHBIB;

— BEJICHHS KPHUMiHABHOTO MEPEeCITi Ty BaHHS;

— po31IyK 0ci0;

— TIpOBe/IeHHs OOIIyKiB, BHIMOK, BUJTyUeHb Ta €KCTIEPTH3;

— Tiepe/iaBaHHs NIPEAMETIB;

— JIONIUTH CBiJKiB, MOTEPIiINX, €KCIEPTiB, iHIINX yYaCHUKIB POLECY B 3alIUTyBaHill nep-
JKaBi;

— BUKJIMK OOBUHYBaY€HUX, CBi/IKiB, MOTEPIUINX, EKCIIEPTIB, IHIINUX OCi0, 1110 MAIOTh BiTHO-
LIEHHS 10 MPOIIeCy IO 3aIlUTiB Jep)KaBu;

— TIOBiIOMJICHHS PO 0OBHUHYBaJIbHI BUPOKH i BiZIOMOCTI MPO CYINMOCTI;

— TiepeaaBaHHs 3aCyKeHUX JI0 M030aBJICHHS BOJIi Ui BiOyTTs MOKAapaHHS B JEpKaBi,
rpoMasisHaMH SIKOi BOHHU €;
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— BU3HAHHS BUPOKiB iHO3€MHUX CYIIiB.

B.II. Ilanos, O.M. Bandypka NpONOHYOTb:

— 00MiH OIepaTuBHO-PO3UIYKOBOIO Ta iHIIOK MPABOBOIO iHPOPMAILI€TO;

— NpOQiTaKTHKY, PO3KPUTTA Ta PO3CITiIyBaHHS 3JIOYMHIB, CTOCOBHO SKHX YKJaaeHi
crieliasibHi YToau MiX JiepiKaBaMu;

— PO3IIYK i 3aTpUMaHHs 3JI0YMHIIB Ha MiJICTaBi JOTOBipHUX BiZHOCHH ab0 pa3oBUX 3BEp-
HEeHb OJIHIi€T IepKaBu A0 iHIIOT;

— BUJa4y 3JIOYMHLIB iHIIIA AepkaBi abo MiKHApPOAHOMY OpPraHoOBi JUii KapHOTo Te-
peciigyBaHHS;

— TiepeaialHs 0cib, 3acymKeHHUX 10 Mo30aBJIeHHs BOJ, /1 BinOyBaHHS MOKapaHHS B Jep-
JKaBi, TpOMa/ITHAMU SIKOT BOHHU €, a00 10 KpaiHu, Jie BOHH MOCTIHO NPOXKUBAIOTH;

— TiepelaBaHHs OpraHaM iHIIOT JiepyKaBU HAIISLy 32 YMOBHO 3aCy/DKCHUMH a00 YMOBHO
3BiJIBHEHUMH MPABOMOPYITHUKAMH;

— 3axXHCT MpaB i CBOOOA TPOMAJISIH OHIET Jep>KaBM TMij 4ac 3MiliCHEHHS MPaBOCYIs B
iHIIi# KpaiHi;

— CIiJbHEe BUBUEHHS MPHYHMH Ta IHIIMX MPOOJeM 3JI0YMHHOCTI, a TaKOK OOMIH JOCBiIOM
poOOTH MOMiIEHChKUX Ta IHIINX OPraHiB;

— MiAroTOBKa KaJpiB, HaJaHHS €KCIIEPTHUX IMOCIYT, MOCTa4aHHs CHelialbHUX HAyKOBO-
TEXHIYHMX 3ac00iB i HaJJaHHs MaTepiaIbHO-TEXHIYHOT JOMOMOTH iHIINUM Aep)KaBaM.

HanpsimMu mixkHapoaHoro cmiBpoOITHMUTBa Ha3BaHi BU€Hi 30KpeMa, pPO3MISAAIOTH MO-
pi3HOMY.

JLH. I'anencoka:

— BU3HAHHA HeOe3MmeKw i CHiJILHOTH JIep)KaB TEeBHUX KPUMiHAJIBHUX MisHb i He-
00XiTHOCTi BUKOPUCTAHHS CIIJIBHUX 3aXOMiB JAJIS iX TPUITHHEHHS;

— HAJIaHHs JOMIOMOTH Y PO3IIYKY HpaBOHOpy]_llHl/lKlB

— JloroMora B OTPUMaHHi HEOOXiAHUX MaTepiajliB y KpUMiHaJbHil cripaBi;

— BUBYCHHS POOJIEM 3JI0YMHHOCTI i 60pOTHOU 3 HEro;

— HaJaHHS TPAKTHYHOI TOTIOMOTH Y BUPIIIEHHI MPOoOIeM 3JI0YNHHOCTI;

— o0OMiH iH(popMalIi€ro.

C.B. bopooin, €.I" Jlaxoe, A6y /lasac bacem Moxammeo:

— BHUJIaya 3JI0YMHIIB 1 HAJaHHS MPaBOBOI JONOMOIY Yy KPUMiHANBHUX CIIpaBax;

— HayKoBO-iH(opMaliliHuii;

— HaJaHHs npodeciitHO-TEXHIYHOT TOTTOMOTH;

— JIOTOBipHO-TIPaBOBa KOOPAMHAILLiS OOPOTHOU 31 3IOUMHAMH.

O.1. Bunoepaodosa:

— PO3BHTOK MIiKHAPOAHOTO 3aKOHOAABCTBA B Traiy3i MikHapomHoi OopoTsOu 3i 310-
YUHHICTIO Ta yHi(iKallis HalliOHANBHOTO 3aKOHOIABCTBA OKPEMUX JePIKaB;

— KpUMiHaJIbHO-TIpoLiecyalibHe CMiBpOOiTHULTBO;

— IiSUTBHICTH MiXKHAPOJHUX OpraHizaliil y 3raiaHiii raiysi;

— iHpopmariiiHuii oOMiH.

Hagenennii nepenik knacugikainiii He € BuuepnHuM. OTHAK, JOCITiDKSHHS Pi3HUX JHKepel
MoKasaliv, 110 Ha JIJAaHWi Yac BiJICYTHS e€uHa Kiacudikamis GopM i HanpsaMiB MiKHAPOIHOTO
criBpoOiTHUITBA y cdepi OopoTsOU 3i 3mounHHIcTIO. Ha Hairy mymKy, BKka3aHe MOXe 3yMOB-
JIFOBATUCA HU3KOH 00’ €KTUBHUX MPUUMH. 30KpeMa, MUTaHHS 00pOTHOU 3 TPaHCHALIOHAIEHOO
3JIOYMHHICTIO, HAIPHKIAA MIKHAPOAHOTO CHIiBPOOITHHLTBA y Wil cdepi, po3misgaroThes B
paMKax pi3sHHX IOPHINYHIX HAYK — MIXKHAPOIHOTO TIpaBa, KPUMiHABHOTO MpaBa, KPAMiHAIb-
HO-TIPOIIECYaJILHOTO MpaBa, KPUMIHOJOTi1, KpUMiHATICTHKY, YIPABIiHHS, & TAKOXK Mi>KHAPOI-
HOTO KPUMiHAJIBHOTO Ta KPHUMiHANBHO-TIpoLiecyasHoTo mpasa. Lle, cBoeto yeproro, 6e3mnoce-
PEIHBO 3yMOBITIOE PI3HOMAHITHICTh MiAXOAIB 10 Ki1acudikauii popM i HanpsiMiB Mi>KHAPOIHO-
ro crniBpoOiTHULTBA y cdepi npOTI/IzLi'l' 3I0YMHHOCTI.

Ha wamy aymky, B ocHoBi kiacudikanii (1)opM i HanpsiMiB MiKHApOIAHOTO CITiB-
p061THI/IL[TBa y cdepi mpoTHil TpaHCHAIOHATBHIN 37TOYNHHOCTI MAFOTh OyTH TPH aCHEeKTH:

— MiXKHapOAHO-TIpaBoBHi (200 MOMITUYHKI);

— KpUMiHAJIBHO-TIPOLIeCyaIbHI;

— KpUMiHAJICTUYHUI.

152



lNaHiomos €.K. MixxHapogHe cniBpobiTHALTBO YKpaiHu y NpoTMAIT TpaHCHaLioOHamnbHil. ..

s YkpaiHu Mi>KHapoIHO-TIPaBOBHU acrieKT BOMpae B cebe, mo-nepiie, BU3HAHHS JepxkKa-
BOIO HEOE3MEeKU MEBHUX KPUMiHATBHUX JIisiHb i HEOOXiJHOCTI 3iHCHEHHS 3aX0/liB Ha MiXKHa-
POIHOMY PiBHI AJIsI TX MPHUITUHEHHST; O-APYTe — AIsUTBHICTD JePIKaBH MO0 MOMEPEIKSHHS Ta
00pOTHOM 3 TPAaHCHAIIOHAIBHOIO 3JIOYMHHICTIO (Y T.4. YKJIAJCHHS MiKHAPOJHHX JOTOBOPIB
VYkpaiHu 3 BiJIOBiTHUX MUTaHb); MO-TPETE — CYKYTHICTh MiXKHAPOJAHUX JIOTOBOPiB YKpaiHu 3
MUTaHb MPOTHIIT 3TOYMHHOCTI.

BinnoinHo 10 YMHHOTO 3aKOHOJABCTBA B Halllill AeprkaBi nepeadadeHi Tpu BUIU MiXKHa-
POIHUX JIOTOBOPIB YKpaiHu, 30Kpemas:

— sIKi yKJaialoThes Bif iMeHi YkpaiHu;

— AKI yKJIaJaroThes Bia iMeHi Ypsany Ykpainu,

— MiXBigomui.

Bin imeHi Ykpainu ykianaoThCs MiDKHAPOIHI IOTOBOPH, 5Ki, 30KpeMa, CTOCYIOThCS TpaB,
cB0OO Ta 000B’A3KIB JIOAMHU i IPOMA/SHUHA; BiJ iMeHI Ypsaay YKpaiHU — 3 €eKOHOMIYHHUX,
TOProBeJIbHUX, HAYKOBO-TEXHIYHUX, TYMaHITapHUX Ta iHILIUX MUTaHb, BiTHECEHUX JI0 BilaHHS
Kabinetry MiHnicTpiB YkpaiHu; MixkKBiJOMYi — 3 TUTaHb, BiIHECEHUX A0 BiJaHHS MIHICTEpCTB
Ta iHITUX [EHTPaJbHUX OpPTaHiB BUKOHABUOI BIaIM’.

KpuminansHo-niporiecyalibHUil acTeKT MOJiArae B AisNILHOCTI OpraHiB Jep)kKaBHOT BiIaau
VYkpaiHu, 10 BilaHHS SKUX BiIHOCSATH MUTAHHS, 1110 PETYJIIOIOTHCA MiXXHAPOJHUMHU JJOTOBOpA-
MU YKpaiHU 3 TUTaHb NPOTUIIT 3I0YMHHOCTI:

— 3a0e3Me4YeHHs1 JOTPUMaHHs i BUKOHAaHHS 3000B’A3aHb, Y35THX 32 MiXKHAPOAHUMU JI0TO-
BOpaMH YKpaiHH;

— CTe)XEHHS 3a 3JIMCHEeHHSM TIpaB, sIKi BUILUTUBAIOTH i3 TAKMX JOTOBOPIB I YKpaiHu;

— CTEeXXEHHsI 32 BUKOHAHHSAM 3000B’s13aHb iHIIMMHU CTOPOHAMH MiXKHAPOIHUX JIOTOBOPIB 3
VYkpaiHoro.

KpuMiHanicTUYHUHR acneKkT noTpedye AeTaNbHIIOro po3MIsLy, OCKIIBKH, MO-TepIle, BU3-
HAYa€eThCsl TIONOXKEHHSIMM MiXKHApOAHUX JOrOBOpiB YKpailHM 3 MHUTaHb MPOTHUIIl TpaHC-
HalllOHANBHIN 3JIOYMHHOCTI, MO-Jpyre, Mae MiJ COO0I MPOLECyaIbHy OCHOBY, MO-TPETE — €
MPEeAMETOM BHBUEHHS OKPEMOI Taly3i 3HaHb — KPUMiHANTICTHKH, II0 i 3yMOBIIIOE MIEBHI 0C00-
JTUBOCTI HOTO BU3HAYEHHS.

[Nepi 3a Bce, citif BiAMITHTH, IO MOHATTS “‘CMiBpOOITHUIITBO” B3arajii He pO3MIAAEThCS
KPUMIHATIICTUYHOI Haykoro. KpuMiHajicTuka — e Hayka Mpo 3aKOHOMIPHOCTI MeXaHi3My
BUMHEHHS 3JI0YMHY, BUHUKHEHHs JKepen iHpopmalii mpo 3704MH i HOro y4acHUKiB, 3aKo-
HOMipHOCTI 30HMpaHHs, TOCIIKEHHs, OLIHKKA i BUKOPUCTaHHA JOKAa3iB i po3poliieHHx Ha
IPYHTI IIUX 3aKOHOMIpPHOCTEH criemiaqbHUX 3ac00iB i METOIB PO3CIiyBaHHS 3JI0YHHIB Ta iX
3anobiranHio!0. BoHa BUBYa€e B3aEMO/Iit0 OpPTaHiB JIOCYIOBOTO CJIiIcTBa (Cy0’€KTIB TOKa3yBaH-
Hs) M)XK COOOIO TIiJl Yac PO3KPUTTA Ta PO3CIIilyBaHHs 3JIOUMHIB, B3aEMO/Iit0 OpraHiB J0CYy/I10-
BOT'O CJIi/ICTBA 3 iHIIMMHU OpraHaMy Jep>KaBHOI BJIAU, TOCAJOBUMH 0CO0aMU, iHIIUMHU (izny-
HUMH (HaNpUKJIIaJ crieliajgicTaMu 3 pi3HUX ranxyseild 3HaHb) Ta OPUAMYHUMH 0cobaMu (Meany-
HUMU 3aKJ1a/laMu) Tij] 4ac PO3KPUTTS Ta PO3CIiAyBaHHS 3JI04YHHIB.

B3aemMoisi € By:KYMM MOHATTAM HiX CIIBPOOITHHLITBO i pO3MIIAIAETHCA HAMU SIK HAYKOBO-
o0rpyHTOBaHa, 3aCHOBaHA Ha YMHHOMY 3aKOHOJABCTBi opraHi3aliiiHo-TakTuyHa hopma pos-
KPHUTTS Ta PO3CIiAyBaHHS 3JI0YMHIB, L0 MOJIATAE B y3TOMKEHIH 32 4acoM, MICIEM i METOIO
JisTBHOCTI Pi3HUX JIAHOK OfIHi€T 200 JeKibKOX OpraHi3aliiiHuX cucTeMm, a came cy0’ €KTiB J10-
Ka3yBaHHS MiX cO0O0, 3 IHIIUMU OpraHaMH JePXKaBHOT BJIaJ 1, MOCA0OBUMHU 0cobamu, (izud-
HUMH Ta IOPUANIHAME 0CO0aMH B iHTEpecaxX KPUMiHAIBHOTO CyIOYHHCTBA.

TakuM YHWHOM, KPUMIHATICTUYHHN ACTEKT Mi’KHAPOTHOTO CHIBPOOITHHUIITBA MOJIATAE Y
B3a€EMO/Iil MPAaBOOXOPOHHUX Ta iHIIUX OpPTraHiB JepKaBHOI Baan YKpaiHU Mix co0oro, a Ta-
KO 3 MPABOOXOPOHHUMH Ta iHITMMH OpraHaMU BIIAJM iHO3EMHHUX JISPKaB I1iJl 4Yac BUKOHAHHS
3000B’s13aHb, BU3HAUCHUX MIXHAPOJHUMHU AOTOBOPAMH 3 IMUTaHb OOPOTHOU 31 3JIOUMHHICTIO.

! Ianenckasn JI.H. MexmyHaponnas 6opb6a ¢ MpecTynmHOCTbI0. — M., 1972,

2 [Tanog B.II. COTpyiHMYECTBO TOCYIapCTB B GOPBOE ¢ MEKTYHAPOJHBIMHA YTONOBHBIMY MPECTYIIEHUSI-
mu / K. A. Beksimmes (oTB. pen.). — M., 1993. — 160 c.

3 Banoypka O.M. Tutepnon: MixkHapogHa oprasizanis KpUMiHaIBHOI moninii: Hayk.-mpakt. mociGHuk. —
X, 2003. - 324 c.

Yaconuc Kuiecbkoro yHiBepcuteTy npasa * 2006/3 153



KpumMmiHanbHe npaBo Ta KpuMMiHoMoria

4 Bumozpaooéa O.I. Mixuaponse criBpoOITHULTBO VYKpainu y raiy3i GOpoTHOM 3i 3JI0YMHHICTIO
(xpuMiHanbHO-TIpOLIeCYalIbHUI actiekT): ABToped. auc... Kaug. opun. Hayk: 12.00.09 / HamionansHa topu-
IIMYHa akageMis Ykpainu iM. SIpocnasa Myaporo. — X., 2000. — 22 c.

5 Bunenuyx I1./]. v np. TpaHCHAMOHANIbHAS IPECTYMHOCTD: COCTOSIHKME M TpaHchopmanus: Yueb. [Toco-
6ue s By3oB / I1. . bunenuyk, C. E. Epkenos, A. B. Koganos. — K., 1999. — 271 c.

6 Bonowcenxuna B.M. MexayHapoaHOE COTPYIHUYECTBO B cepe yronosHoil roctuunn / Cankr-Iletep-
Oyprckuii topuandecknii UH-T ['eHepanbHOi npokyparypsl Poccuiickoit ®eneparyu. — CI16., 1998. — 43 c. —
(CoBpeMeHHbIe CTaHIapThl B YTOJIOBHOM IMPaBe U YTOJOBHOM Ipoliecce).

7 Mepxywun B.B. Bops6a ¢ TpaHCHALMOHATBHON OPraHu30BaHHOMN MPECTYNMHOCTHIO. — M., 2003. — 207 c.

8 46y Hdasac Bacem Moxameo. CTaHOBJIEHUE U Pa3BUTHE MEKIOCYIAPCTBEHHBIX OPraHu3aluii 1o 60phbe
C MeXIyHapoJHO! MPEeCTYNHOCTHIO (YTOJOBHO-IIPABOBOE HCCIIEA0BaHUE HAa MaTepuanax YKpauHsl 1 Monjo-
BEI): ABTOped. auc... a-pa npasa: 12.00.08 / MexayHapoqHbIif He3aBUCUMBIH YH-T MonjoBsl. — Knmaes,
2001. -22 c.

9 3akon Ykpainu “Ilpo mixknaponni gorosopu Ykpainu” / Binomocti Bepxosnoi Panu (BBP). — 2004. —
Ne 50. — Cr. 540.

10 Kysumiuoe B.C., Ipoxonenxo I'l. Kpuminanictuxa: Hasu. noci6. / 3a 3ar. pea. B.I. [onuapenka ta
€.M. Moiceesa. — K., 2001. — 368 c.

Ompumano 17.08.2006
Pe3rome

Llenbio naHHO# cTaThby SBASETCS TEOPETUKO-TIPABOBOW aHaIM3 0COOEHHOCTEH MEeXIyHApOAHOTO COTPY-
HUYeCTBa B c(hepe MPOTUBOJECHCTBUS TPaHCHALMOHAIBEHOM MPECTYMHOCTH, a TakXkKe KilacCH(UKaILis OCHOB-
HBIX HaIpaBJIeHUH MEXIyHapOAHOTO COTPYIHHYECTBA MPABOOXPAHUTENBHBIX OPTraHOB U TOCYIapCTBEHHBIX
yUpexaAeHH B 3Toi chepe.

B.H. KYBAJIbCHbKHH

Bnaoucnae Hapuuzoeuu Kybanvcokuil, acni-
paum Inemumymy Odepocasu i npasa im. B.M. Ko-
peyvkoco HAH Vkpainu

nPOTHUAIA TEPOPUCTHYHUM 3JIOUYNHAM
3A 3AKOHOJABCTBOM 3APYBIKHUX JAEP/KAB

Ha cyuacHomy erani B 6aratbox JepkaBaxX CBiTy 3A1MCHIOIOTHCS CITPOOU BIOCKOHAJIEHHS
KpUMiHAIbHUX 3aKOHIB 3a paxyHOK KpUMiHani3alii yce pi3HOMaHITHILIMX (OpM TepOpUCTHY-
HUX NpoABiB. s BUPIlIEHHS OCHOBHUX MPOOJIEM, SIKi CTOCYIOTHCS KOHLENTYalbHUX MiAXO0AIB
npu KpHMiHani3aui'1' pi3HUX (OPM TEPOPHCTUYHOT IisIBHOCTI B YKpaiHi, AOUiIBHO Oysio 0
JOCIiINTH, Ha HAITY JYMKY, aHTUTEPOPHCTHYHE 3aKOHOABCTBO HAMIPOTPEeCUBHIIINX ¥ 1IBO-
My IJIaHi Jep’KaB Yy BiJIMOBiIHiI YacTHHI, 30KpeMa i TUX JleprKaB, 110 MAIOTh 3HAYHHUI TOCBij
00pOTHOM 3 IMM aHTUCYCHIILHUM sBUILEM. Lle 1acTh 3MOTy OKpEeCIUTH MePCIeKTUBHI Hampsi-
MU JJJIBIIOTO BAOCKOHAJIEHHS BITUU3HSIHOIO aHTUTEPOPUCTHYHOIO 3aKOHOJABCTBA 3 OIVISAY
Ha NOMITHI y wiid chepi npouecu yHidikauii HallilOHAJIBHUX AHTUTEPOPUCTHYHHUX 3aKOHO-
JABCTB Pi3HUX OeprkaB. AIke 60pOThOA 3 TEPOPU3MOM, SK TIIOOANBEHIM 3a CBOEKO CYTTIO SIBH-
1ieM, MoTpedye TICHOTO MiYKHAPOIHOTO CIIBPOOITHUIITBA MiX JIepiKaBaMH, OTXKE — CTAaHIapTH-
30BaHUX IiAXOIB A0 PO3YMiHHS CyTi TEPOPUCTUYHUX HisHb i SIBHUIA TEPOPU3MY 3arajioM.

BuBueHHIO 3apy0i’KHOrO IOCBily HOPMOTBOPEHHS B aHTUTEPOPUCTHUUHIN cepi BiTUM3-
HSIHI BUEHI MPUIINAIN He3acoykeHo Maio yBaru. Cepes yueHHUX, sIKi y CBOIX MpaLsX MEeBHOK
MipOI0 BUSHAYMUJIM aKTyallbHICTh JOCIHIHKEHHS BarOMUX acMeKTiB aHTUTEPOPUCTUYHOTO 3aKO-
HOZIaBCTBa 3apyOiKHUX JeprKaB, BAPTO BUOKPEMHTH BITUM3HAHOTO Aociigauka B.I1. €menbs-
HoBa! Ta pocilicbkoro — B.€. [leTpuiiesa2. B naHiii ctarti aBTopom 3podiieHo crpoly akiieH-
TyBaTd yBary Ha HOBHX acleKTax BKa3aHO! MpoOieMaTHKH, 30KpeMa I0J0 BUCBITIACHHS CyT-
HOCTi TEPOPUCTUYHUX JisTHb 3aKOHOJABCTBOM JIESKUX 3apyOiKHUX JepiKaB.
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Kybanbcbkuti B.H. NpoTnais TEpOPUCTUYHMM 3M104MHaM 32 3aKOHOLABCTBOM. ..

BpaxoBytouw, 1110 B L[IIOMYy TepOpU3M He HaOyB HaranbHOi HeOe3MeKH Ui Halol Jepxa-
BHU, € MPaKTUYHa MOTpeda BpaxyBaTH MPaBOTBOPUYHUl TOCBiA TUX AepXKaB, HOPMHU aHTUTEPOPH-
CTHYHOTO 3aKOHOZ[ABCTBA SKHX yIKe NPOHILUIM BUPOOYBaHHS 4acoM B yMOBAX aKTHBi3aLlii 6o-
pOTL6I/I 3 tepopusmoM (Icmanis, HiMmeuuunna, Pocis, q)paH]_llﬂ Ta iH.). Skmo HpoaHaJ'Il3yBaTI/I
BiTUM3HSIHE aHTUTEPOPHCTHYHE 3aKOHOJABCTBO B YaCTHHI, IKa HABOAUTH O3HAKHU 1 TTepeJIiK Te-
POPUCTUYHHMX JisiHb, TO CIIiJi BA3HATH, 10 BOHO HE BiAMOBiZae MiXKHAPOAHO-IPABOBUM JIOKY-
MEHTaM i npaBoBUM akTaMm €Bporneiicbkoro Coro3y 3a 6ararbma acrnekramMu. 30Kpema, B YHH-
HoMmy 3akoHi Ykpainu «[Ipo 0opoTh0y 3 TepOpHU3MOM)» CIIOCTEPIraeThCs TEPMIHOJOTIYHA
HEYITKICTh y TIyMa4eHHI CYTHOCTi TEPOPHUCTHYHOI MiSUIBHOCTI B3arajli i TEpOPUCTUIHOIO
JisTHHSI 30KpeMa. Y BITUM3HAHOMY 3aKOHONABCTBI BiZICYTHI TBEpJi KpUTEpii, 3TiJHO 3 SKUMH
MeBHi 3JI0YMHHI JisTHHA MOXKHa OyJio 6 BigHECTH O KaTeropil «TepopucTHuHuX». UnHHuit 3a-
koH Ykpainu «IIpo 60poTe0y 3 Tepopusmom» Bin 20 6epesnst 2003 p. BUKOPUCTOBYE MOHATTS
«GIIOYMHIB TEPOPUCTUYHOI CIIPSIMOBAHOCTI» Ta «3JIOYHHIB, 31iHCHIOBAHUX 3 TEPOPHUCTHUHOIO
METOIOY», ajie HE PO3KPHUBAE TXHBLOTO 3MICTY, HE BCTAHOBJIHOE nepeniKy TaKuX JisiHb. Y BiT4M3-
HSHOMY aHTHTEPOPHCTHYHOMY 3aKOHOJABCTBI B3arali Bl}:[cyTHl BUpa3Hi KpUTepil, 3a SKUMU
TIeBHi 3IOYMHHI IisTHHS MOXHA Oyno 6 BiTHECTH 10 Kareropil «TePOPUCTHIHHXY.

[No3w1tist BITIN3HIHOTO 3aKOHOMABIIA, SIKa BUPaXKa€ HOTO pO3yMiHHS CyTHOCTI TEPOPUCTHY-
HUX JisiHb, 3HAXOJUTh CBOE BiJOOpaKCHHs, 30KpeMa, y CT. | BUIIEeBKa3aHOTO 3aKOHY, Jie 3aIlu-
CaHo: «...Y pasi, KO TePOPUCTUYHA JisNTBHICTE CYyTPOBOIXKY€ThCS BUMHEHHAM 3JI0YHHIB, T1e-
pendauenux crartsamu 112 (IlocsiraHHs Ha AepXKaBHOTO YK MPpOMaJIChKoro aisiua), 147 (3axon-
JeHHs 3apy4HuKiB), 258 (Tepopuctuunwmii akr), 259 (3aBigoMo HempaBIWBE TMOBiIOMIJICHHS
PO 3arpo3y Oe3mnelli rpoMajisiH, 3HAIEHHS Y1 MOIIKOKEeHHs 00’ €KTiB BinacHocTi), 260 (CTBO-
peHHS He Tiepe10aYeHnX 3aKOHOM BOEHI30BaHMX a00 30poitHux GopmyBanb), 443 (I[Tocsranus
Ha JKUTTS MpeJICTaBHUKA iHO3eMHOT JiepxasH), 444 (3n104MHU IPOTH OCi0 Ta ycTaHOB, IO Ma-
I0Th MIKHAPOAHUH 3aXHCT), a TAKOXK IHIIMMHU cTaTTAMu KpuMiHanbHOro Kojekcy YkpaiHu,
BIIMOBIIATBHICTH 32 TX YYMHEHHS HACTA€E BiMoBiAHO 10 KpuMiHamsHOrO KOEKCy YKpaiHmy.
besymoBHO, Take mocHIaHHS 3aKOHY, SIK YKa3yIOTh OKPEMi aBTOPH, CTAaBUTh OiTbIIE 3alHTaHb,
HiX BimmoBimel mono mpoOneM KpuMiHami3alii TepoprUCcTUYHOT MisabHOCTIS. TToHATTS Tepo-
PHUCTHYHOTO aKTY, SIKE PO3KPHBAETHCS Y CT. 258 («TepOpI/ICTI/I‘IHI/II/I ak™») KK VKpalHH 3HAYHO
BY)KYC MOHATTS «TEPOPUCTHUHIX) JlisHb TOPIBHAHO i3 3arajJbHOBU3HAHUMHU Ml)KHapo;[HuM
MPaBOBUMHU aKTaMHu y 11ii cdepi. BuilieHaBeeHe IEBHOKO Mipor0 He BiAMoBigae i MixHapo-
HO-TIPAaBOBUM JIOKYMEHTaM i JokyMeHTaMm €Bporneticskoro Coro3y y wiii cepi, iHTerpariito 10
SIKOTO TIPOTOJIOLNICHO CTpPATEriuHMM 3aBAaHHSIM Ha HAMBHIIOMY JepXKaBHOMY piBHi. Sk
nigkpecmoBaB B.€. [leTpuines, «I0LiNEHO TP BIOCKOHATICHHI KPUMiHAIEHOTO 3aKOHOABCT-
B4, [0 PErIAMEHTYE 60p0TL6y 3 TEPOPU3MOM, YaCTillle 3BePTaTUCS JI0 iHO3EMHHUX i Mi>KHAPOI-
HO-TPaBOBHX JIOKYMeHTiB y Wit cdepi. [To-niepiie, e 1onmomMoxke YHUKHYTH OaraTbox MOMHU-

JIOK 1 BpaxyBaTu B)K€ HasBHUI MO3UTHBHUN 3akoHOMaBuuii mocsin. [lo-gpyre, Takuii migxis
crpusTUME 30JIDKEHHIO POCIHCHKOrO Ta iHO3EMHOTO 3aKOHONABCTBA...»*. Take TBepIKeHH:,
BBa)Ka€EMO, LIJTKOM CTOCYETBCS I HAIIOT IepKaBH.

Slk Busnaueno y § 1 ct. 1 PamkoBoro pimenns Paau €sponeiicbkoro Coro3y «I1po 60poTs-
Oy 3 Tepopusmom» (Bim 13 depBHst 2002 p.), «KOXKHA Jep’KaBa-ujieH MOBWHHA BXXHTH He-
00XiJTHUX 3aXO0JliB JUIsl TOTO, 1100 mepeadaveHi MyHKTaMU «a-i» YMHCHI TisHHs, KBamidikaiis
SKUX SIK 3JJOYMHHUX BCTAHOBJICHA HAlliOHAIILHUM TMPaBOM, OyJd BU3HAHI TEPOPUCTUYHUMHU
37I0YMHAMH, KOJIM Li JisSTHHsI 32 CBOIM XapaKTEpOM Y1 B CHIIy 0OCTaHOBKH 3J]aTHi 3aBIaTH cepid-
03HOT IIKOJIM KpaiHi Y¥ MIXKHAPOHIl opranizalii i BYAMHIIOTHCS 3 METOIO: CEPHO3HO 3aJIIKATH
HACeJICHHS YW HETpPaBOMIPHAM YHHOM IIPUMYCHUTH MyONidHy BIamy Yd MDKHApPOTHY Op-
rafizainiro BYMHUTH Oyab-fKy Jif0 abo yTpumarucs Bin il BUMHEHHs, abo cepho3HO Jec-
TabiNizyBaTu 4 3pyHHYBaTd OCHOBOTOJIOXKHI MOJITHYHI, KOHCTUTYIilHi, €KOHOMi4Hi YU
COL[iaJIbHI CTPYKTYpHU KpaiHU Yi MiXXHAPOIHOI OpraHizamii»’.

Amnaniz KK peskux 3apyOiKHUX Jep:kaB 3acBildy€ HasBHICTb Pi3HUX MiAXOAIB OO PO-
3yMiHHs cyTHOCTI TepopuctuuHux AisiHb. KK Pocilickkoi ®eneparii (PD) micTuth Tpu Biac-
HE «TEPOPHUCTHYHHUX» CKJIaAn: Tepopms3M (cT. 205), mocsraHHs Ha )KUTTA Jep>KaBHOTO YU T'Po-
MaJICBKOTO Jiisiya (TepOpUCTHYHMIA aKT) (CT. 277) i MeBHO HEMpPaBAWBE MOBiAOMIICHHS PO aKT

© B.H. Kybanbscekuii, 2006

Yaconuc Kuiecbkoro yHiBepcuteTy npasa * 2006/3 155



KpumMmiHanbHe npaBo Ta KpuMMiHoMoria

TepopusMy (cT. 207), X0u OCTaHHi# CkIaja 3M04YKHY, K BUILIUBAE 31 3MicTy M.11. 1-2 cT. 24 De-
JepaibHoro 3akoHy P® «Ilpo nporuziro Tepopusmy»® Ta cT. 205-1 KK PO, He BinHeceHo 10
TEPOPUCTUYHHX JisHb, MIEPENTIK SKUX € BUHITKOBHM.

Oenepanbauii 3akoH PO «[Ipo mpoTHiiro Tepopu3MOBi» BiTHOCHTH O TEPOPHCTHUUHOT
JiSUTBHOCTI 30KpeMa Taki Jil, ik mia0yproBaHHS JJO TEPOPUCTUYHOTO aKTy, Horo (iHaHCyBaH-
Hs, BepOyBaHHs, 030pO€HHS Ta BUKOPHCTAHHS TEPOPHCTIB TOIO (CT. 3). AJie BUIIEBKa3aHi Iil
Ha MOMEHT BHeceHHs JonoBHeHb o KK PD He kBanidikyBanucs sk TepopucTHuHi. 24 TUmHs
2002 p. @enepansaum 3akoHoMm Ne 103-@3 B KK Oyna BBenmeHa ct. 205-1, ska nependaqae
BiJIMOBIJAIBHICTH 32 BUINETIEpPEITiueHi JIii, MO3HA4YeHi K BTATHEHHS Y BUMHEHHS 3JIOUUHIB Te-
POPHUCTHYHOTO XapaKTepy YH iHIIe CIPUSIHHS X BUMHEHHIO. Takuii JOCBiA pociiChKOTO 3aKo-
HOZABII IOTpeOye YBaKHOTO BUBYCHHS i1 IIEBHOTO 3aII03MYEHHS 3aKOHOIABIIMH HAIIIOT 1ep-
JKaBU 3 ONJISAY Ha Te, 1IO 1i X JisiHHSA, BKa3aHi y cT. 1 3akony Ykpainu «[Ipo 60opoTs0y 3 Te-
popusMomy, He kBamtidikyroTbesd KK Ykpainu sk TepopHCTHYHI, X04 i BigHECEeHi 1M 3aKOHOM
JI0 PI3HOBH[IB TEPOPUCTUYHOI JisnbHOCTI. CHif TakoXk 3ayBaXKWTH, L0 BUYEPIHUN Mepeik
3JIOUMHIB TEPOPUCTUYHOTO Xapakrepy, BcranoBienuii cT. 205-1 KK P® (ue 3nounnu, nepen-
OadveHi cT. cT. 205 «Tepopusm», 206 «3axorieHHs 3apyyHrKkay, 208 «Opranisallis He3aKOHHO-
ro 30poiiHoro GopMyBaHHs a00 y4acTb y HbOMY», 211 «YTOH Cy/Ha MOBITPSIHOTO YU BOAHOTO
TpaHcmopTy abo 3ali3HUYHOTO PyXOMOTo cKiany», 277 «Ilocaranns Ha XKHUTTS TPOMAACHEKOTO
4yu nepkaBHoro fisiya (Tepopuctuynuii akt)«, 360 «Hanax Ha oci0 4u ycTaHOBH, SIKi KOpHUC-
TYIOTbCSA MDKHApPOAHUM 3aXHUCTOMY) BY)KUMIA 32 Mepesik TepOPUCTUYHUX AisHb, BU3HAUYEHUX
.. 1-2 ct. 24 ®enepasibHoro 3akoHy P® «Ilpo nporuzito TepopusMy», X04 y BHILE3TaaHO-
My 3aKOHi I He BUKOPHCTOBYETBCS MOHATTS 3JI0YMHIB TEPOPUCTHIHOTO Xapakrepy. Lleit me-
peltik OXOIUTIOE 3JI0YHMHH, BiMOBiNANbHICTE 32 siKi nepeadadeHa crartsaMu 278 «HacunbHuUIb-
K€ 3aXOIUICHHS By YW HACHJIBHUIBKE YTPUMAaHHS Biagm», 279 «30poitauit 3akoiot», 280
«[1yOnivHi 3aKNUKN 10 HACUJIBHUILIBKOI 3MiHM KOHCTUTYLiMHOrO naxy», 282-1 «Opranizauis
EKCTPEMICTChKOTr0 CHiBTOBapuCTBa», 282-2 «OpraHizauis AisIBHOCTI €KCTPeMiCTChKOi op-
ranizaniin» KK P®. Ane naBeneHwuii nepeiiik TEpOPUCTUYHHX JisiHb CTOCYEThCS OpraHi3alliid,
wini Ta OiSHHA SAKAX CHpHMOBaHi Ha BYMHEHHS Ha3BaHWX 3JIOYMHHUX JisHb 1 SIKi HECyThb
BiZIITOBiNANBHICTE 32 anquchL JI0 TePOPU3MY.

BuszHavansHuM KpmepleM y 3aKoHi A5 BiJHECEHHs JliTHHS 10 KaTeropii TepOpUCTUIHO-
ro BUCTYyTAE, MepeayciM, MeTa, K 16 BUTIYMAueHO MOHITTAM TEPOPUCTUYHOTO aKTy K y3a-
raJIbHEHO1 KaTeropi'l' JUIA Pi3HUX TEPOPUCTUYHUX 37I04MHIB. Y cT. 3 DenepanbHOro 3akoHy PO
«lIpo TpOTHi0 TEPOPH3MY» BKA3aHO, LIO «TEPOPHCTUYHMIA aKT — e BYAHCHHS BHOYXY,
MiANary 9M iHIAX AisSHb, OB’ I3aHUX i3 3aJAKyBaHHSIM HAaCEIeHHS Ta CTBOPCHHSIM Hebe3me-
KM 3aru0ei JTIOAWHA, 3aBIaHHs iCTOTHOI MaifHOBOI LITKOJM YM HACTAHHS €KOJOTiYHOI KaracT-
podu abo iHImMKX 0COOIMBO TSHKKHUX HACIHIAKIB 3 METOIO MPOTUIPABHOTO BIIMBY HA MPHIHAT-
T pillIeHb OpraHaMU JiepKaBHO1 B, OpraHaMK MiCIIEBOrO CaMOBPsITyBaHHS Yd Mi>KHAPOI-
HUMH OprasizalisiMi, a TaKoXX Morpo3a BUMHEHHSA BKa3aHMX JifHb y THUX ke Hinsax». OTxke,
MPOMIXKHOIO METOIO, SIK L€ BUILTUBAE 31 3MICTY PO3IVIsLyBaHO! HOPMH, ISl Pi3HUX TepOpHC-
TUYHUX JisTHb BICTYIIAE 3AJIIKyBaHHsI HaCEIEeHHsI, KiHIIEBOIO — IIPOTHUITPABHU BILTUB Ha MPHUii-
HATTS pillIeHb OpraHaMy MiCIIEBOTO CaMOBPSIIyBaHHS UM Mi>XKHAPOIHUMHU OpraHi3allismMu.

KpumMinanbHe 3aKOHOZABCTBO MAESKUX [EpXKaB MICTUTh OKpeMi IvIaBM (po3ninm), sKi
crieLianbHO mpucBsiueHi Tepopusmy. Jlo Takux BigHocaTe KK I'pysii (I'masa XXX VIII «Tepo-
pusm»), KK Icnanii (Bigain I «IIpo Tepopusmy»), KK ®@panuii (Po3ain 11 «IIpo Tepopuzm»)
Oenepanbuuii KK CHIA (masa 113B «Tepopusm» po3ainy XVIII 3Bony 3akoniB CLLIA). OT-
XKe, Y KpUMiHaJbHAX 3aKOHAaX IHX AEpKaB CTPYKTYPHO BHOKPEMITFOIOTHCS HOPMH, SIKi BCTa-
HOBJTIOIOTh KPUMiHAJIbHY BiJINIOBiANBHICTh 38 TEPOPUCTHYHI JisTHHS.

Oxpemoro posrisiay 3aciyropye KK [pysii, skuit MicTuTh crieniayibHy raBy 38 mij Ha-
3Bot0 «Tepopusm», ska BxomuTh 10 Posmimy 11 «3nmounHu mpotu Aepxasw». B miil riasi
BMIIIEHO JeTalbHUI epeiK TePOPUCTUUHUX AisiHb (CT. CT. 323—-331: TepopucTUYHMIA aKT (CT.
323), TexHonoriuauii Tepopusm (cT. 324) Ta in.7 Ciix Haragaru, 10 CBOTO 4acy BITUYM3HSHUIMA
yuennii B.K. ['puiryk, yka3yroun Ha BEJHKY KiTBKICTh «@aHTHTEPOPHCTHYHHUX» HOPM MiXKHa-
POAHOTO KpUMiHAJIBHOTO TIpaBa, iMmrmiemenToBannx y KK Ykpainu, npononysas y po3miii [X
«3mounHu poTtu rpomancekoi Oesnekn» npoekty KK Ykpaian nepenbaunty minposain «Te-
POPUCTHUYHI 3JIOYMHHU NMPOTHU IPOMAACHKOI OE3MEKM», 10 AKOro Maji O yBiHTH Taki CKJIaau 3710-
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ynHiB Komekcy, ki BU3Ha4YeHi B MXKHAPOAHOMY KpUMiHAJIBHOMY NpaBi sik TepopuctuyHi. [Tpn
OMY BiH 3ayBaXKKB, L0 BHU3HAYEHHS «TEPOPUCTUYHOIO» CKiamgy 3iaouuHy mnpoekty KK -
cT. 232 («Tepopusmy), sike B 1isioMy BiamoBigae 3MmicToBi cT. 258 («TepopucTudHMiA aKT»)
yuaHOTo KK VKpainu, Byxkue, HiXk TOHATTS TEPOPU3MY B MIXKHAPOIHOMY TIpaBi. A 1ie — HeNpu-
Ty CTUMOS.

3 omsaay Ha TOM (DaKT, IO TEPOPUCTHYHOTO 3MicTy MoOxe HaOyTH BelMKa KUIbKiCTh
KpUMiHQJIbHO-KapaHUX [isiHb, HAaBOAUTH MAESKUX aBTOPiB Ha AYMKY PO HEIOLIIBHICTH
crneuiansHoOro «repopuctuyHoroy ckiany B KK Ykpainu, a Takoxx mpo HeoOXiqHicTh nependa-
YHUTU BHYEPITHUI MEPEITiK THX 3JI0YMHIB, «00pa3) IKAX MOXKE CTAHOBUTH TEPOPUCTUYHHI aKT.
Tak, B.A. JlimkaH BU3Ha€ KOHCTPYKTUBHOIO Tpomno3ulliro ykianadis KK ®paniii mpo Bu3Ha-
YEeHHs MEBHOTO KOJjIa 3JI0YHMHIB, SKi MOXYTh OyTH BiJIHECEHi 10 TepOpUCTHYHUX®. 3TiHO 3i CT.
cT. 421-1, 421-2, 421-3 KK ®panuiil?, akramu Tepopu3My € 3JI0YMHHI JisTHHS, SIKi 3yMHCHO
OB’ SI3YI0ThCS 3 Oy/b-SKOIO iHANBiAyaTbHOI UM KOJIEKTHBHOIO OMeEpalli€lo, 10 Mae 3a METy
CYTTEBO MOPYLIUTH IPOMAACHKHIA MOPAAOK LUIAXOM 3JIKyBaHHA uM Tepopy. Lle —ymucHi no-
CSITaHHS HA JKUTTS Ta OCOOHCTY HETOTOPKAHHICTh, BUKPAICHHS i HE3aKOHHE M030aBIICHHS
BOJIi JIFOIWHY, YTOH MOBITPSHOTO NaifHepa, Kopadis 4u OyIb-sIKOTO iHIITOTO TPaHCIIOPTHOTO 3a-
co0y, nependadeni kauroro 11 KK; kpaniku, BUMaranHs, 3HUIIEHHS, pyHHYBaHHS Ta MCyBaH-
HS MaliHa iHIIMX 0ci0, a TaKoX 3JOYMHHI isTHHA B 06JacTi iHpopMarnky, nependadeHi KHU-
roto III; BurotoBneHHs Ta 30epiraHHs CMEPTOHOCHHUX YU BUOYXOBHX PEUOBMH, MEXaHi3MiB i
3Haps/Ib; 3aHECEHHS B aTMOc(epy, IPYHT, HaJpa 4d BoAu Oylb-sKO1 PEHOBMHM, LIO 37aTHA MO-
CTaBHUTH B HeOE3MeKy 3J0pOB’s JIOIWHU, TBAPUH YU IPUPOAHE CepeNoBuILe, Ta iH. OTOX, Te-
POPHUCTHYHAMH 3JI0YMHAMHA MOXKYTh BH3HABATHCA Ti 3J0YMHH, O3HAKM SKUX BHU3HAYEHI B
inmmx crartsax Kogekcy. Taki IissHHS KBami(ikyrOTbCs B SIKOCTi TEPOPUCTHYHUX TMPH HASB-
HOCTI CHeliaTbHOi METH — CYTTEBO MOPYIIUTH IPOMAACHKHI MOPSIOK IIJISXOM 3aJIKYBaHHS
4yi Tepopy. MakcuMyM MokapaHHs, nepeadadyeHnx 3a BYMHEHHs BKa3aHUX 3JI0YMHHUX JisHb,
BU3HauYeHuX B iHmMX MiaBax KK, ane dki MaroTh TepOPUCTUYHY METY, MiABUILYETHCS 3a
crieriaabHO cxemoro. BianosinansHicTh 3a TepopusM, 3rigno 3 KK ®@panuii, moxe Oyt mo-
KIajzeHa i Ha ropuandHi ocoou. CymoM MOXyTh OyTH NMpU3HAYeHi HACTYIHI JOAATKOBI MOKa-
paHHs 710 0¢i0, BUHHUX Y BAMHEHH| TEPOPUCTUYHUX JisiHb: 3a00pOHA KOPUCTYBATHCS MOJTITHY-
HUMH, [UBITEHAMH Ta CIMEHHMMHM TpaBaMu; 3a00poHa obiliMaré myOJiuHy mocasny, BUKOHY-
BaTU MpogeciiiHy 4M rpoMajchKy AisUIbHICTb, MPH 3AIMCHEHHI YU y 3B’A3KYy 3i 31iliCHEHHAM
SIKOT 37I0YMHHE JAisHHS OyJ0 BUMHEHe; 3a00poHa MPOXKMBATH Y MEBHUX MICLAX Ta iH.

Hemo cxoxuii migxin Bukopucranuii y unnHomy KK Hopserii. [1aparpadom 147a . 14
«3mounHM MpoTH rpomaackkoi 6esnexkm» KK Hopseril nependavyeno, mo BU3HAYeHI KpUMiHa-
JILHO KapaHi-ZisHHS, BKa3aHi B M. 14 «3104YMHU MPOTH IpoMajchkol Oe3nexku», mi. 21 «3mo-
YHHU TMPOTH 0COONCTOT cBOOOAN» Ta I1. 22 «3JOYMHM HMPOTH KHUTTS, OPTaHi3My Ta 300POB’ s,
PO3MIIAJAIOTECS SIK TEPOPUCTUYHI JisIHHS | MiASAraroTh MOKAPaHHIO y MiBUILEHOMY PO3Mipi
(YB’si3HEHHIO CTPOKOM 10 21 poKy), AKILO AiSHHS OyJU BUMHEH] 3 HAMipoM: a) rpy0o mepermiko-
JWTH 3AiHCHEHHIO (QyHKIIIi, TKa Ma€ OCHOBOIOJIOKHE 3HAYECHHS [UTs CYCHITBCTBA, HATIPUKIIAT,
3aKOHOIABYOI, BUKOHABYOI UM CYIOBOI BJaJ, €HepPromnocTayanHs, cTabipHOI Mojadi BOAU Ta
TKi, TpomoBoi Ta OaHKIBCHKOI CHUCTeMi YW TOTOBHOCTI JIO0 JIiKBiZaIlil 3aXBOpIOBaHb Ta
iH(ekuiit; 6) BUKIMKATH CHIIBHUN CTpaxX y HAceNleHHS; B) HE3aKOHHO MPUMYCHTH odilifiHy
BJIaJly UM MiKIEpKaBHI opraHizalii 7o 3AiliCHeHHs UM yTPUMaHHS Bifl 3iliCHeHHS eBHUX Jiil
CTOCOBHO Oy/Ib-SIKOTO JIisTHHSI UM O€3/IisIHHSI, 1[0 Ma€e cepiio3He 3HaueHHs ajist Hopserii, un op-
ratizanii abo iHIOT KpaiHu, 4y MiKAepkaBHOT opradizauii. Lleii maparpad BcTaHOBIIOE
BiJIMOBiNAJIBHICTG i 32 TIOrPO3y BYMHEHHS BHUIIENEPeNiYeHNX MisHb. SIKIIO Morpo3a mpu3Besna
JI0 HACIiJKiB, YKa3aHUX y MyHKTaxX a, 0, ¢, TO CTPOK TIOPEMHOTO YB’sS3HEHHS BiAMOBiIHO
30inbmryerscs. [TokapaHHIO Takox Mizusarae ocoba, sKa IJIaHy€e Y1 TOTY€E TEPOPUCTUIHE JTisTH-
H$l, BCTyTato4u 3 Oyllb-KUM B 00’ €JTHAHHS 3 METOI BUMHEHHs Takoi Aii. [Taparpad 1476 Bcra-
HOBJIIOE BiJIMOBiAANbHICTh 32 OTpUMaHHS YM 30ip rpouieii abo iHIIMX MaifHOBUX 3ac00iB 3 Me-
TOI0 YaCTKOBOTO YM IOBHOTO (piHAHCYBAHHS TEPOPHCTUYHUX JisHb UM iHIIUX MOPYIICHb Y
BimnoBimHOCTI 70 § 147a. TakoMy * MOKapaHHIO MiJuIArae 0coda, SKa HaJa€e rpoli, iHII Mai-
HOBIi 3ac00M, 0aHKIBChKi MOCITYTH YM iHIII (HiHAHCOBI MOCIYTH B PO3MOPSAKEHHS: a) 0COOH Yn
MiANPUEMCTBA, 110 BUMHSIE a00 YMHHUTH CIIPOOY BIATUCS 10 MOPYIISHHS 3aKOHY, NependadcHe
§147a; 6) mianmpuemMcTBa, SIKUM BOJIOZI€ UM SIKE KOHTPOJIIOE OY/b-XTO 3 yKa3aHUX Cy0’€KTIB y
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BUIICHABEJACHOMY MYHKTi a; ab0o ¢) MiANpHeMCTBA 4M OCOOM, siKe i€ BiJ iMeHi 4u 3a
iHCTpyKUi€t Oynb-KOro 3 cy0’€KTiB, Ha3BaHUX Y MyHKTax a uu 0!l

3a3HauuMo, 110 3rijHOo 3akoHy PecmyOniku Typeuunnu Ne 3713 «IIpo 6opoTwsly 3 Tepo-
pu3Mom»!2 1o Tepopu3My BifHEeCeHi 3nounHU, nependadeHi ctT.ct. 171 ta 172 KK Typeuunnu.
Crarteto 4 11boro 3aKoHy TEPOPUCTUYHUMU BU3HAIOTHCS 3JI0YMHM, BKa3aHi y § 2 cT. 499 ii ne-
penbaueHi cT. cT. 145, 150-155, 157, 169 KK Typeuunnu, a Takox m.m. «By», «C», «E» c1. 9
3akony Ne 2845 «IIpo cTBOpeHHS CyAiB Jep>KaBHOT OE3MeKH Ta METOJU CYJIOBOTO PO3MIISIY Y,
AKIIO Li 3JI0YMHM BYMHEHI 3 TEPOPUCTUYHOK MeTO. B pasi sKIio BUMHEHWI 3arajbHoO-
KpUMiHAbHUI 3I04MH BUSHAETHCS TEPOPUCTUUHUM, TOKAPaHHS 32 HBOTO MOXE MEPEeBHUIILyBa-
TH niepeadayeHy CaHKIIE BiAMOBIAHOT CTATTi BEPXHIO MEXY i 3IaTHE JOCATTH 36 POKiB TrO-
PEMHOTO YB’SI3HEHHS.

KK HimeuurHu y cBOiX HOpMax He MiCTUTh ClielialbHUX O3HAK TEPOPUCTUYHUX AisHb, a
§ 129a «CTBOpEHHS TEPOPUCTUYHUX CMiBTOBApUCTB» Po3ainy 7 «KapaHi aisiHHS mpoTu rpo-
MaJ/ICBKOTO TIOPSJIKY» 3BOIUTH TaKi AisIHHA 10 BXKe KPUMiHaJi30BaHUX 3arajlbHOKpUMiHAIbHUX
3JI0YMHHUX JisiHb, HOPMH MPO BiANOBIJANBHICTh 32 AKi MicTAThCS B: po3nini 18 «Kapani nisiH-
HS IPOTH 0cOOKCTOT CBOOOAMY, Y po3aifi 27 «IlowmkomxeHHs MaiiHay Ta B po3aini 28 «3aranb-
HOHeOe3MNeyHi kapaHi AigHHA». AG3auoM nepwnmM § 129a nependayeHo BiAMOBIAANBHICTb IS
TUX, XTO CTBOPIOE CIiBTOBAPUCTBO, YUl META i AisNIBHICTh CIIPAMOBaHI Ha BUMHEHHS 3aralb-
HOKPUMiHAJIbHUX 3JIOYMHHUX JisHb (IPOTH JKUTTA, 0COOMCTOT cBOOOIH, 3araibHOHEOe3NeUHi
3JI0YMHHI JisHHS Ta iH.). A03aloM ApYyTHM LbOro K naparpada BCTAaHOBJIEHO MiJBUIICHY
KpUMiHalIbHY BiAMOBiAaNbHICTh A OCi0, fKi BUKOHYIOTH OpraHi3aTopcbki (yHKUil 4M €
Ta€EMHHUMU MOKPOBUTENSIMU B TEPOPUCTUUHOMY CIiBTOBAPUCTBi. AO3allOM TPETiM yCTaHOBJIE-
Ha KpUMiHaJbHA BiAMOBiAANBHICT 32 MiATPUMKY AisNIBHOCTI TEPOPUCTUUHOTO CIiBTOBAPUCT-
Ba W 3a BepOyBaHHs Jromeil Ui ydacTi B JisuibHOCTI Takoi opranizanii. OTxe,
BiJINOBiJaNIbHICTh HACTAE HE JIMILE 32 CTBOPEHHS TEPOPUCTHUUHUX CIiBTOBAPUCTB, K BUILIU-
Bae€ 3 Ha3BU naparpada, a i 3a yyacTts y ixHil nisibpHocTi. Ha migcrasi a03. 6-7 MOXyTb 3aCTO-
COBYBATHUCS Taki JOJATKOBI MOKapaHH4, sIK M030aBlIeHHs MpaBa 3aiiMaTy myOiiuHi mocaau Ta
KOpPHUCTYBATUCs MpaBaMK, OTPUMaHUMH B pe3yibTari myOniyHux BuOOpiB. Takox cyay HaaaHO
MpaBO BCTAHOBJIIOBATH HAIMIS 32 MOBEAIHKOIO 3aCyDKEHOro!3.

O3Haku TEPOPUCTUYHUX JisiHb po3KpuTi B 3akoHi DeneparuBHoi Pecnybniku Himeuunnu
Bixg 19 rpyansa 1986 p. «IIpo 60poTeOy 3 TEPOPU3MOM», 3TiTHO 3 AKUM JO TEPOPUCTUUHUX
BiJIHOCATH JIISIHHSA, SIKI MAlOTh 32 METY: a) 3aNOisTHHS KO LIJTiCHOCTI, a TAKOXX 30BHIIIHI
Ta BHyTpiwHii 6e3neni ®PH; 0) ycyHeHHs, NpUNMHEHHS i1, MipUBY KOHCTUTYLIMHUX 3acas;
C) 3amoAisiHHA 1KoAM Oe3neli po3mileHUM Ha TepuTopii @PH Bilickkam iHO3eMHUX AepikaB
— y4yacHuKiB [1liBHIYHOATIaHTUYHOTO IOTOBOPY UM MPUCYTHIX y 3emiti bepiin Bilickkam onHiel
3 TpbOX JiepkaB. | gani sk cnocoOu BUMHEHHS aKLiil TepOpu3My HABOAMTHCS BXKe TPAAULIIHHUIA
nepesiK 3J0YMHHUX JisiHb, HOPMHU TPO BiAMOBiAANBHICTH 3a sIKi BXKE BUKIAAEHI B Pi3HUX
posninax KK ®PH: HaBMucHe BOMBCTBO, 3aXOIJIEHHS 3apy4YHHKIB, KBamiikoBaHMid mignai,
CTBOpEHHS BUOYXY 3aCTOCYBaHHSM AJ€PHOI €HEeprii, 37I0B)KMBaHHS i0HI3YIOUMMHU TPOMEHSIMHU,
CTBOpPEHHsA HeOe3Me4HOro AJsl JKUTTA 3aTOIUIEHHS, Hamaj Ha TOBITPSAHWN TpPaHCHOPT, OT-
PY€HHSL, AIKe 3arpoXKye rpoMaJIChKiii Oe3meril4.

KK Icnanii mictuth cnieniansauii Bignin 2 «IIpo tepopusm» (cT. ct. 571-580), sixuii ckna-
JAETHCA 3 HOPM, 110 MependavyaroTh BiANOBiJAbHICTh HE JIULIE 32 CYTO TEPOPUCTHYHI AisHHS,
a i 3a AigHHA, fAKi Oe3mocepeHbO MOXKYTh OyTH MOB’s3aHi 3 HUMH. Bkazanuii Bignin cTpyk-
TypHO BxoauTh 10 [1aBu V «IIpo BonoaiHHs, TOprieio Ta 30epiraHHs 30poi, 6oenpunacis yu
BUOYXOBUX PEUOBHUH Ta mpo Tepopusm» V, Pozniny XXII «3104unHM NpoTH rpOMaZCHKOro Mo-
psaaky». Hopmu uporo Bimginy BCTaHOBIIOIOTH MiABULIEHI PO3MIpH CaHKLIK 32 BUMHEHHS
OyIb-KHUX 3JIOYMHHMX [lisfHb, SKIIO BOHU MaJli 32 METY JAOCATHEHHS TEPOPUCTUYHUX LIiJIei.
Buxopsuu 3i 3micTy cT. 571 uporo Kogekcy, TEpopUCTUUHUME BU3HAIOTHCS 3aMaxy Ha TMOBa-
JIeHHA KOHCTUTYLIMHOIO JIaJly UM CepHO3HOTo MOPYLIEHHS IPOMAaJICBKOro Crokow. Y cT. 574
KK Icnanii BkazaHo, 1o Toi, XTo nepedyBae y ckiiaji 030poeHux 0aHm, ado Jii€ 3a HaitMOM 4u
cnpusie 030poeHUM O6aHaaM, (opMyBaHHSAIM ab0 TEPOPUCTUUHUM TpylaM, BUNHUTH OyIab-sKe
KpUMiHallbHE MOPYIIEHHS 3 TEPOPUCTUYHOIO METOI0, TIOKApaHHS MPU3HAYAEThCA ONMKYe N0
BEPXHBOI MEXI CAHKIIil, BKa3aHO! y BiJIMOBIJHUX CTATTAX 3a JAHUW 3JI0YMH YU MPOCTYIOK!S,
DaKkTUYHO BKa3aHa HOpMa 0e3MeXHO PO3LIMPIOE MepelliK isHb, sIKi MOYXHA BiIHECTH 0 «Te-
POPUCTUYHUXY.
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VY § 5 cr. 2331 masu 113B Tutyny 18 (@enepansroro KK) 3sony 3akonis CILIA Bkasa-
HO, 1[0 TEPMiH «BHYTPIILHi/ TepOPU3M» 03HAUAE HisNIbHICT, SIKa BKIIFOYAE aKTH, 1110 3arPOXKy-
IOTh JIFOJICEKOMY JKHTTIO, € MOPYIICHHSM KpMMiHalbHUX 3akoHiB Crionyuennx Ilraris un
Oy/1b-5IKOTO LITATY i CIPAMOBAHA Ha 3aIIAKyBaHH UM NPHMYLICHHS LMBIILHOIO HACENICHHS, Ha
3I0iCHEHHS THCKY Ha MONITHKY OyIb-SIKOTO YPSAy IUITXOM 3JIIKyBaHHS YH IPUMY IIEHHS 260
Ha 3[ifiCHeHHs BIUITMBY Ha Aii OyIb-fKOrO0 ypsoy LUIIXOM MacOBOTO ypa’keHHs, BOWBCTBa
JepP)KaBHOTO fisiya 4M Horo BUKpaaeHHA. Y cT. 2332b (g) MicTUTbCS BU3HAUEHHS TEPMiHY
«(henepanabHOro 3J10UNHY, OB’ SI3aHOTO 3 TEPOPU3MOMY, SIK MOCSITAHHS, 1[0 33AyMaHe 3 METOK
3IIICHEHHS BIUTUBY HA Jii JEp)KaBH IUIIXOM 3aJISKyBaHHS YU MPUMYLICHHS a00 MPUHHATTS
MPOTH JepXKaBH 3aXOMiB Bimmmartd 3a ii Oil Ta SBISIOTE COOOI0 TMOPYIISHHS YHCICHHUX
nepeNiueHnX 3arajlbHOKpUMIHABHUX 3JIOYMHHHUX [isHb. B aHTHTEpOpUCTHYHOMY 3aKOHi
CIIA (noBHa #oro Ha3Ba — «AkT 2001 p., SKuii 3rypTOBY€E Ta 3Mil[HIOE AMEpHKY 3a0e3Ie-
YEeHHSIM HAJEeXHUMH 3aco0amM, AKi MOTpiOHI A8 NMPUNMHEHHS Ta MPOTUAIl TEPOPU3IMY»)
nepeadayeHi KOPCTKillli CaHKLIT 32 BUNHEHHS 3JI0YMHIB, BiJHECEHHUX O KaTeropii «mos’s3a-
HUX i3 TEpOPU3MOMM» 16,

BaxxnmBrMu HaBe[eHi BUIIE TONOXKEHHS BUMISAAIOTH i 3 onany Ha § 2 ct. 5 PamkoBoro
piienns Pagu €pponeticskoro Corody «I1po 60poTs0y 3 Tepopuzmom» (2002 p.), BianoBigHO
JI0 SIKOTO KOJKHA JIeprKaBa-4JieH MOBUHHA BXKUTH HEOOXiTHUX 3aXO/liB JIJIsl TOTO, 11100 3a3HaueHi
B 1. | cT. 1 BkazaHoro PaMkoBOro pileHHs: TEpOPUCTUYHI 37I0YMHHM, & TAKOX MifA0ypIOBaHHS,
NOCOOHULTBO, 3aMax y Till Mipi, B sKiii BOHM MatOTh BiAHOIIEHHS JO TEPOPUCTUYHHX 3JI0YMHIB
i Thx, MO mMoB’s3aHi 3 (QYHKIIOHYBaHHSIM TEPOPUCTHYHOI TPYMH Ta TEPOPUCTUYHOIO
JiSUTBHICTIO, TATHYJIH 32 COO0I0 TIOKapaHHA Y BUTNIA T030aBJIeHHs BOJi, CyBOpillle, HiX BCTa-
HOBJICHO HAIliOHAJILHUM TPaBOM 3a TaKi )k 3JI0YMHH 32 BiJICYTHOCTI CielliaIbHOTO HaMipy (Te-
POPUCTUYHOT MeTH), BKazaHoro y § 1 ct. 1 nporo PamkoBoro pimeHHsi!?

JlociiokeHHS aHTUTEPOPUCTUYHOIO 3aKOHOJABCTBA BKA3aHUX JEpXaB y YaCTHHI, L0
BCTAHOBJIIOE, sIKi AisIHHS BiJHOCSITH O TEPOPUCTUYHUX, AAJO 3MOTY BCTAHOBUTH, 1110 OCHOB-
HUM KPHUTEPieM BiIMEKyBaHHs TEPOPUCTUYHUX 3JIOYMHHUX HisiHb BiJl HETEPOPUCTHYHUX BHUC-
TyTae HassBHICTh TEPOPUCTUYHHUX IliTeld. XapaKTepHUM € MiaXif, 3a IKOTo B)Ke KpHMiHaIi30Ba-
He B KK nmocnimkeHnx Hamu 3apyOi>kHUX AepikaB HisTHHA KBaTi(iKyeThCs SK TEPOPUCTHUHE,
SIKIII0 BOHO BYMHEHE 3 METOI0 JOCATHEHHS TePOPUCTUYHUX Iiyieil. TepopucTHIHNMHI MOXYTh
KBani(ikyBaTHCs 3II0YMHU Pi3HOTO Xapakrepy, o nepeadaderi B KK 3apyOikHUX nepxaB y
pi3HuX po3ninax (TnaBax), 3a BUHATKOM, MEBHOK Miporo, 3akoHoAaBcTBa Pociiicbkoi Dene-
pauii, Ie mepertiK TakuxX HissHb € BUYEPIHUM. Y OMY ILUIaHi 3aKOHOJABCTBO YKpaiHU BUMa-
rae JIOOTpAaIfOBaHHs, a caMe BU3HAYEHHS KaTeropii TepOPUCTHIHUX 3JIOYMHIB, TOOTO TaKHX,
10 BYMHSIOTHCS B MPOLIECi TEPOPUCTHYHOI AisuibHOCTI. [Ipn BU3HaYeHHi 3MicTy Takoi Kare-
ropii moTpiOHO crMpaTHcs HA MOHATTS TEPOPUCTUYHOI NisSUTBHOCTI, IO MicTUTBCS y cT. 1 3a-
KoHY Ykpainu «IIpo 60poTs0y 3 Tepopusmom». IIpakTiHuHmii iHTEpec A BITYM3HIHOTO 3aK0-
HOJIABLs SIBJISIFOTH TAKOXK Ti MOJIOXKEHHSI KPUMiHANIBHOIO 3aKOHOIABCTBA 3apyOiXHUX JIEpHKaB,
3riJHO 3 SIKUMU 32 BUMHEHHS 3arajJbHOKPUMIHATBHUX 3I0YMHHUX JisfHb, 110 KBaNi(iKyrOTbCs
SIK TEPOPUCTHYHI, TIepen0avaroThes MiABHIICHI PO3MipH CaHKIIIK i ITUPOKO BUKOPUCTOBYE€THCS
cucTeMa MaifHOBUX MOKapaHb i 0OMeXeHb JIeIKUX TPaB.

TepopuctryHi LIl B 3apy0iKHOMY 3aKOHOJABCTBI 3a CBOIM 3MICTOM MOXXYTh MEBHOIO
MipoI0 BiJpi3HATHCS, CIHPAIOYMCh HA Pi3HI MOJITHYHI Ta €KOHOMiYHi iHTepecu Iepxas,
MOJIITUKO-TIPABOBUX TPaAMLIN TOLIO, ajne 3arajibHUM JJi1 HUX € Te, IO TakKi MiSHHS BUWHSI-
IOTBCS 3 METOIO TPOTUIPABHOIO BIUIMBY Ha OpPraHW BIaJAd, CEPHO3HOrO MOPYLIEHHS rpomMaj-
CBKOTO TIOPSIKY, 3aJIIKyBaHHS HAaceJeHHs, pyHHyBaHHs YM MiAPHUBY 3acaj KOHCTUTYIIHHOTO
namy Ta iioro eneMeHTiB. [IoMiTHUM € TOW (akT, 0 HOPMHU 3aKOHOAABYMX AKTIB, SIKi CTOCY-
IOTHCS TMPOTHU/IIT TEPOPUCTUYHUM 3JI0YMHAM, MPUHHATI Iep)KaBaMH 3 OISy Ha AOTPUMAaHHS
BMMOT, MOB’A3aHMX i3 MPUEJHAHHSIM LMX JEPkKaB 0 aHTHTEPOPUCTHYHHX KOHBEHLIH Ha
MDKHAPOIHOMY Ta perioHanbHOMy piBHi. Lle BinbyBaeThes Ha T/ mpouecis yHidikauii anru-
TEPOPUCTUYHOIO 3aKOHOJABCTBA ICPXKAB, 11O O3HAYAE no6y,u0By HAL[IOHAIEHOTO 3aKOHO/AB-
CTBa Ha OCHOBI THITOBHX MiXKHapOAHO-TIPABOBUX HOPM Yy wLili cpepi. Tomy B Oyap-skoMy pasi
ONTUMI3allis 3aKOHOJABYOTO PETyJIOBAaHHS MPOTUIIT TEPOPUCTHYHHM 3JI04MHAM B YKpaiHi
BpaxoBy€ BHUMOTH, NependaueHi aHTUTEPOPUCTHYHUMHU JOKYMEHTaMH PETiOHATBHHUX i MiX-
HApOAHUX OpraHizauiif y 3B’s3Ky 3 HOTpeO00 B €MHOMY IiAXOMi 10 PO3yMiHHS CyTi TepOpH-
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CTUYHHUX 3JI0YMHIB HA MIXI€PKAaBHOMY PiBHI B MpoLeCi MPOTUAIT TEpOPU3MY SIK INI00ATIEHOMY
3a CBOEIO CYTTIO SIBUILLY.
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Ompumano 12.04.2006
Pe3rome

Hccnenys oTnenbHble aceKThl aHTUTEPPOPUCTHIECKOTO 3aKOHOIATEILCTBA HEKOTOPBIX 3apyOeiKHBIX T0-
CyIapCTB, aBTOP IPHILEN K BBIBO/LY, YTO OCHOBHBIM KPHUTEPHEM OTMEKEBAHUS TEPPOPUCTHIECKUX AESTHUN OT
HETepPOPHUCTUYECKHIX BBICTYIIAeT MPUCYTYCTBHE B OOIICYTOJIOBHOM MPECTYITHOM JESHHN TEPPOPUCTHYECKUX
eneit. 3a CoBepIICHUE TAKUX JCSHUI yTOJOBHBIM 3aKOHOATEIECTBOM 3apYyOEKHBIX FOCYIAPCTB MPELyCMOT-
PEHBI TIOBBILIEHHbIE Pa3Mephbl CAHKIHUA. B yroJoBHBIX 3aKOHAX HEKOTOPBIX TOCYIApCTB TEPPOPUCTHYECKUM
JIeSTHUSAM TOCBSILEHbI OTAeNIbHbIE 1aBbl, oTaembl (I'pysus, Ucnanus, @panuus, CLLIA).
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NMPABOBA CUCTEMA YKPAIHM N MDKHAPOOHE NPABO,
NOPIBHANBbHE NPABO3HABCTBO

PA. IIETPOB

Poman Apecmoeuu Ilempos, kanouoam opuouy-
HUX Hayk, npogecop [oneyvko2o HaAyioHANLHO2O
yHigepcumemy, 00kmop Qinocoii JIonooncvko2o
yHieepcumemy (Benuxa bpumanis)

€BPOINENCHKI « CIIJIBHI IIIHHOCTI»: IMILIIKALIIL IJISI YKPATHU

€Bporneiicbka iHTerpallis iCTOTHO BIUTMHYJIA HA MPaBOBY cUCTeMy YKpaiHHu. 30Kpema, B
YKpaiHCHKOMY FOPHIUYHOMY JICKCHKOHI B)K€ BUKOPHCTOBY€EThCS 0AaraTto TEpMiHiB i BU3HAYCHB,
nputamMaHHuX mpaBy €C, cepel HUX: «acquis communautaire»; «IpOMOpIiHHICTEY; «IPUH-
LT MPaBOBOT BU3HAYCHOCTI». JlesKi 3 BUIlleHa3BaHUX TePMiHiB OyJIi HOPMATHBHO 3aKpiruieHi
B 3aKOHOJABCTBi YKpaiHW, aje 3aBXAU MOCTae MpobiIeMa TOYHOTO 3aCTOCYBaHHs B yKpaiH-
CbKii MOBi iHO3€MHHMX IOPUIWYHUX TIOHATh i KOHCTPYKLIKA 3a IXHIM 3MiCTOM i METOIO.
®axiBUAM NOTPIOHO MaTu BUcokonpodeciiiHy miAroToBKy B rajiy3sx Mmpa.a, icTopii Ta MOBO3-
HABCTBA, 100 KBai(hikOBAaHO OTIEPYBATH HOBHMH IS TIPABOBOI CHCTEMH YKpaiHH IPaBOBUMHU
MOHATTAMHU. He Matoun Takoi minroroBku, Mu He OepeMo Ha cebe PH3HK aBaTH KOMILIEKCHY
XapaKTEPUCTUKY HOBUX TOHSTh, AKi HAAXOAATh 10 Hac i3 €C. V wuiil crarti cnpodyemo 3poou-
TH aHaJli3 FOPUIUYHOTO 3MICTy MOHSTTS «CHUIBHI IIIHHOCTI», SIKE BCE YaCTillle BXUBAETHCS B
€Bpori Ta 3a ii Mexxamu. CTaTTs NpUCBAYEHA aHANI30Bi ABOX MUTAHb: MEpLIe — I BU3HAUCH-
Hs1 €JIEMEHTIB, 10 CTAHOBJISATh 3MICT «CIUILHUX LIHHOCTEH» 3a mpaBoM €C; npyre — 1e aHami3
BIUIMBY «CIIUTBHUX IIHHOCTEI» Ha TPaBOBY CUCTEMy YKpaiHU B CBiTJIi amgamnTamii 3aKOHOIAB-
cTBa YKpaiHu 10 3akoHonaBcTea €C.

Ilomo meprroro muTaHHsA, Tpebda 3ayBaXKUTH, IO MOHITTS «CHIBHI MIHHOCTI» MoOyTyBa-
J10, ajie TIPOTATOM TPUBAJIOTO Yacy He Oyio HOpMaTHUBHO 3akpiruieHe B npasi €C. [Tocunanus
Ha «CHiNBHI LiHHOCTI» HEOAHOPA30BO 3aCTOCOBYBANOCS B yroaax, ykiaaeHux €C 3 iHIIHUMu
kpaiHamu. Hampuknaza, npeambysia Bcix yroa mpo acouiauito Mix €C 1 LleHTpanbHO Ta
cxinHoeBponelichkknMu Kpainamu, [3painem!, Tynicom?2, Ykpainoto3, IliBnenHo-AdpurkaHch-
koro PecryGiikoro? 3acBifuye icCHyBaHHS «TpaAuLiiHuX (icTopu4HMX) 3B’ 13KiB Mixk €C i 1ieH-
TPaJIbHO- Ta CXiTHOEBPOMEHCHKMMHU KpalHaMU 1 CHIIBHUX I[IHHOCTEH, SKi BOHU TIOMIISIOTHY.
AJie B IMX yToJiax He 3’sICOBYBAJIUCS CaMe 3MiCT CIUTbHUX IIHHOCTEW Ta iXHs POJib IS JOCST-
HEHHsSI MeTH yroau. ToMy, Ha HaIlly DyMKY, HOHSTTS «CIiNbHI LIHHOCTI» BUKOPUCTOBYBAJIOCS
B JiekiapaTuBHOMY ceHci. OJJHaK MOCTYNOBO POJib «CHiIbHUX LiHHOCTEHY BiAUYTHO MiABHUIIH-
nacs. BaxkaeTbes, mo 1e Oysio 3yMOBIIeHe HEOOXiTHICTIO HOPMATHBHOTO 3aKpIiIUICHHS JTaHO-
ro MOHATTA JIs €(EeKTHBHIIION0 BUKOPUCTAHHS y BHYTPIlIHIA Ta 30BHimHIA momitumi €C.
IIpuknanamu MOXyTh OyTH YCKJIaJHEHHS BiTHOCKH 3 ABCTpiero micas Bubopis 2000 p., kosu
KaHauzaar Bix ynsrpamnpasoi [laprii cBobogu Mopr Xaiinep yBifmoB 1o xoanminiifHOro ypsmy
ABcTpii, ab0 NOBroTpuBaIUi npowuec BCTyIy Typeuunnu go €C. ¥V nux Bunaakax €C
n0Tp16H0 OyJ1I0 BXKUTH IKYCh HOJ‘[lTI/IqHy Ta OPUIMYHY KATEropito, o0 3iHCHIOBATH MOMITHY-
HUI THCK Ha ABCTpito a00 MOCTiitHUIT MOHITOPUHT 30JMKEHHS 3aKOHOIABCTBA B TypeudunHi.
Sk pe3ynbTarT — MOHSATTA «CIHiJIbHI IIHHOCTI» OyJio BHeceHe 10 mpoekty Konctutynii €C y
2003 p. i HaOyze OiNBII MEHII BU3HAYEHOTO FOPUIUYHOTO 3MICTY B pasi ii BCTyIy B it0.

Opmna 3 mepumx crareit nmpoekty Konctutyuii €C «Linnocti Coro3y» cTBEpmKye, 10
«Cor03 TpyHTYETbCS Ha I[IHHOCTSIX ILIAHYBaHHS JIFOACHKOI TiAHOCTI, CBOOOAM, IE€MOKpATii,

© P.A. Ilerpog, 2006
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lNMpaBoBa cuctema YkpaiHu U MixkHapogHe npaBo, NOpiBHsSIbHE NPaBO3HaBCTBO

PIBHOCTI, BEpXOBEHCTBA MpaBa Ta Mpas JIIOAMHHU, 30KpeMa i MpaBa MEHIINH. Yce 1ie — CHiJIbHi
LiHHOCTI BCiX JeprkaB-4JieHiB y CyCHiIbCTBI, e MaHye Mropaji3M, HeAUCKPUMiHaLlisl, ToJe-
PaHTHICTh, CIIPaBEUINBICTh, CONIAPHICTE i PIBHICTH MIXK XiHKaMH Ta 4oJjioBikaMu»’. B HaBe-
JICHOMY KOHTEKCTi HEOOXiHO MiIKPECIUTH JIBI OCOOJUBOCTI MOHATTS «CHiJIbHI I[IHHOCTI.
[To-mepine, «cMinbHI MIHHOCTI» BU3HAIOTHCS HEOOXiHUM TiATPYHTSIM HAJIS)KHOTO (PYHKIIIOHY-
BaHHA Bchoro €C SK perioHaJbHOrO KBa3i-KOHCTUTYILIHHOTO yTBOpeHHs. [lo-npyre, «cmiibHi
LiHHOCTI» MaloTh MOIIIATUCS BCiMa JiepKaBaMU-4JieHaMU. 3 [[bOTO BUILIMBAE, IO MOPYILIEH-
HSl «CIIJTBHUX I[IHHOCTE» OyIb-IKOI0 NP KaBOIO-UJICHOM MOXKE 3arpOoXKyBaTH 3acajiaM yCho-
ro €C, i, Ik HaclliJOK, CTAaBUTH MiJl CyMHIB WIEHCTBO Aep)kaBU-NopyLiHUKa B €C.

Petenbhuit ananis ct. [-2 npoekty Konctutyii €C nokasye, 1110 3MiCT TOHATTS «CHiNbHI
LIHHOCTI» € CKJIAJJHUM i KOMIJIEKCHUM, TOOTO Jy»e Ba)KKO KBaJli(hiKyBaTH CKJIaJI0Bi 1i€l Kare-
ropii, BUKOPUCTOBYIOUH TiUIbKU FOpuAMYHi mxepena npasa €C i npaktuky Cyny [lIpaBocynus
(mo mxepen mpasa €C Hajexarh: NEPBUHHI (YCTAHOBUi Yroay, MDKHAPOHI YTOAN, CTOPOHOIO
akux € CriBTOBapUCTBO), BTOPUHHI (peryiaMeHTH, JPEKTUBH, pillieHHsl, BUCHOBKH Ta iH.), 3a-
raneHi npuHuunu npasa €C)6. Hanpukian, y HpaBl €C noci Hemae odiniiiHoro TyMaveHHs
TOHSATH BEPXOBEHCTBO NPABAY, (IHOACHKA TigHICTEY i OaraTboX iHIIMX KaTeropiil, BU3Ha4e-
HUX SIK «CTiJIBHI iHHOCTI» B ipoekTi Korctutyii €C. OTxe, €C Moke BKIIOUYUTH OyIb-SIKHA
€JIEMEHT «CTIJIbHUX I[IHHOCTEW» JI0 BIIACHOTO MIEPBUHHOTO 3aKOHO/IaBCTBA, ajie Ha/laTH TIyMa-
YEeHHs LIbOTO elleMEeHTa B Maii0yTHbOMY YW He HajaBaTH B3araji. Hampukmnan, NoHATTS «Bep-
XOBEHCTBO IMpaBa» OyJ0 BU3HAHE OJHIE0 3 1Nl MoiTHKKY Oe3MeKku i 3aKOpIOHHUX CTpaB B
Yroai npo €C B 1993 p.,7 a nepma cripoba HeoilifHOro TIIyMaueHHs [IbOT0 MOHSTTS OJHUM
3 iHcTUTYTiB €C cranacs Tiapku B 1998 p.8 3rogom €C BU3HAB, MO «BEPXOBEHCTBO MPaBay
HAJIKUTh JI0 «3aCaJHUYMX I[IHHOCTeH, ki moxinsatore €C Ta nepxaBu-wieHu»d. Te xk cTO-
CY€ThCSl TIOHATTS «JIFOChKA TigHicThy. € okpema ctarts 11-61 npoekty Koncruryuii €C, sxa
nependayae, 10 <JTIOACHKA TiAHICTh € HEMOPYIIHOM. |1 HaNeXUTh IaHyBaTH H 3aXULIATH,
aje TOYHHUH 3MICT UpOro MoHATTA B npaBi €C He HAaBOAWTHCS. MM MPUMYCKAaEMO, LIO B
NnoAiOHMX CUTYyaLisIX MOXKJIMBI ABa CIOCOOM BU3HAUEHHS 3MICTY SKOTOChH €J1€MEHTa «CHiJIbHUX
ninaocrteity. [lepmmit cnocié — depe3 TirymaueHHs y BTOpuHHOMY mpaBi €C (periaMeHTH,
JUPEKTUBH, PillIeHHs, BUCHOBKH, pekoMeHanii) abo uepe3 npaktuky Cyny [IpaBocynns. Ha-
MPUKIIAJ, 3araibHUi puHIUn npaBa €C — MPUHIUT MPAaBOBOi BIIEBHEHOCTI — HE BCTAHOBJIE-
HUIi y IEpBUHHOMY 3aKoHOAaBCTBI €C, a okpecitoeThes uepes aHani3 npaktuku Cyny I1paso-
cynusl, Jlpyruit cnocib — 11e BU3HAUEHHS 3MICTy «CIUTbHUX IIIHHOCTE» 3a JOMOMOIOI0 JIXKe-
pen MikHapogHoro mpaea. Ha miaTBepmKeHHs i€l JyMKH MOXXHA 3BEPHYTHUCS JO IPYrOro
Po3niny npoekty Koncturyuii €C, ne Bkazano, mo €C IpyHTYEThCS «Ha HEMOMUTBHUX yHiBep-
CaJIbHUX I[IHHOCTSX JIFONICHKOI TiHOCTI, CBOOOAM, PiBHOCTI Ta conigapHOCTi». TakuM YuHOM,
y mpoekti Koncrurynii €C BH3HAETBCS IO «CTiNBHI LIHHOCTI» € yHiBepCalbHUMH, TOOTO
MOXXYTh BHU3Ha4aTHCA 3arajbHOBU3HAHUMH HOPMaMM Mi>KHApOIHOTO TMpaBa (XapTii, yHiBep-
cajpHi Jiekyapailii, 6araToCTOPOHHI Yroau TOIIO).

Jpyre nuTaHHS i€l CTATTi CTOCYETHCS BIUIMBY MOHSTTS «CHiBbHI LIHHOCTI» Ha TPAaBOBY
cucTteMy YKpaiHU B CBITIIi amanraliii 3akoHoZaBCcTBa YKpaiHu 10 3akoHomaBctBa €C. CydacHe
YKpaTHChbKe 3aKOHOJABCTBO, 110 PETYJIFOE BITHOCHHU MiX YKpaiHoto Ta €C, HeOTHOPa30BO BU-
KOPHUCTOBYE MOHSATTA «CIIBHI IIHHOCTI». Briepime 1ie moHATTS 3ragyeTses B YTofi mpo mapt-
HepcTBo Ta cmiBpoOiTHuLTBO (YIIC) Mk Vkpainoto Tta €C!. TyT BOHO AeKIapaTUBHO
MiATBEPIXKY€E ICHYBaHHS «CHNUIBHUX LIHHOCTEH, SKi CTOPOHM Yrogu MNOAUIATE»I2. Jlanmi
Cuinbna Crpareris €C moao Ykpainu 3rajye npo «crpareriyie naptHepctBo mixk €C ta Yk-
paiHolO, 110 TPYHTYETHCS Ha IIHHOCTAX, SKi MOJUIAIOTHL CTOPOHH, Ta CHIJIBHUX iHTEpecax, 110
€ iCTOTHUM (paKTOPOM MiABUILIEHHS MUPY, CTa0iIBHOCTI Ta 700poOyTy B €Bpomi»!3. [lepexin
BiZl BUKOPHCTAHHS MOHSTTS «CHITBHI HiHHOCTI» B AEKJIapaTUBHOMY CEHCi 10 BUKOPHCTAHHS B
HOpPMaTUBHOMY ceHci BinOyBcs 3 mpuiiHsaTTsam Crparterii €C mozno INomituku Cycigcrsals.
Le#i nokymeHT 3adikcyBas, 110 NpuBiielioBaHi ctocyHku Mix €C Ta kpaiHamu-cycigamu Oy-
Jie T00y0BaHO HA B3aEMHOMY TIParHeHHi JI0 CHUIbHUX IiHHOCTe#. Y CTparerii BiikpuTo Ha-
royomyethbcsi, o Meta [lomitnku CycifcTBa — 1e CIPUSHHS BiJJIAaHOCTI CTOPIH CHUJTLHUM
LIHHOCTSAM, aJie MiIKPEeCIIEThCS, 0 3aMaJlo BU3HABATH CIiJIbHI IIIHHOCTI. EQexTrBHA imMmIe-
MEHTAIlisl CIUTBHUX I[iIHHOCTEH € CYyTTEBUM YMHHUKOM PO3BHUTKY MOAAIBIINX BiHOCHH MiX
€C rta kpainamu-cycinamu!s. Ctpareris €C mogo [Nonituku Cycincta BusHauae, mo [lnanu
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lNempoes PA. €Bponeickki «ChinbHi LiIHHOCTI»: iMnnikauil gns YkpaiHu

Jiii 3 KOXXHOIO KpaiHOI-CyCiZloM MaroTh OO0OB’S3KOBO BKJIIOYATH PO3JiN MPO «CHiNbHI
uinHocti». [lnan [iit €C — Ykpaina, skuii HaOpas yMHHOCTI 21 mrotoro 2005 p.16, BriIroUae
HACTYIHI €JIEMEHTH «CIUIbHUX I[IHHOCTE!»: 3MIHEHHS TEMOKpATii Ta BEpXOBEHCTBA IIPaBa;
cynoBy pedopMmy; 00poThOY 3 KOPYIIIi€ Ta 3 OPraHi30BaHOK 3JI0YMHHICTIO; TIOBary 1o MpaB
JIIONWHY ¥ QpyHIaMEeHTaIbHUX CBOOOI, B TOMY YHCIi cCBOOOAY 3ac00iB iH(opMaIlii Ta BUCIOB-
JIIOBAHHSA; TPaBa MEHIIMH Ta IiTel; cTareBy piBHiCTB‘ npasa npodcerinok i (byH;:[aMeHTaani
npasa NpaliBHUKIB; OOPOTHOY MpOTH TOPTYP i TpOTWUIPAaBHOTO CTaBJIEHHS N0 B’S3HIB;
NiATPUMKY TPOMaJIAHCHKOTO CyCmHibCTBA Ta CHprO61THI/IHTBO 3 MixHapoguum Kpuminans-
HuM CymoM. Takoxk 10 Li€l rpynu «CHiIBHUX I[IHHOCTE!» HANEeXKHUTh O0POTHOA MPOTH TEPO-
pu3My # pO3MOBCIOMKEHHS 30p0Oi MAacOBOTO 3HUILNEHHS; BH3HAHHA MiXKHAPOAHOTO TMpaBa Ta
CIpUSHHS MUpHOMY BupitneHHto criopiB. [Tnan [liit €C — YkpaiHa uiTko BU3HAua€E sKi MiKHa-
ponHi akTH YkpaiHa Mae iMJIEMEHTYBaTH Ta siKi Jii BUKOHATH, 100 JOCATTH METH TMOJIITHKH
cyciacTaa.

Tpeba HaramaTy, 110 CyyacHa yKpaiHCbKa HOpMaTHBHa 0a3a 3 MUTaHb ajanTallii 3aKOHO-
naBcTBa YKpaiHu 10 3akoHomaBctBa €C He BpaXOBY€ «CHITBHUX I[IHHOCTEI», yKa3aHUX Y
[Tnani Hdiit. Tak, 3akon Ykpainn «[1po 3aranbpHonepkaBHy porpaMy ajanTarlii 3aKoHOAaBCT-
Ba YkpaiHu J0 3akoHOmaBcTBa €C» He MICTHUTh PO3MiNiB, IO CTOCYHOThCS IMILUIEMEHTAIIiT
«CTIJILHUX LIHHOCTEY, BUu3HaueHux y I[nani Jliti €C — Ykpainal7. 3akoHOMipHO MOXKe TocTa-
TU TIUTAHHSA: YY TOTPiOHO BKITIOUATH MOHATTS «CMiJbHI I[IHHOCTI» O HOPMaTUBHUX aKTiB YK-
paiHu CTOCOBHO ajanTailii 3aKOHOaBCTBa YKpaiHU J10 3akoHonaBcTBa €C, 30kpema, 10 3aKo-
Hy Ykpainu «IIpo 3araiibHozmep kaBHy Hporpamy afanTailii 3aKOHOAABCTBA YKpaiHU JI0 3aKO-
HomaBcTBa €C»? Ha Hamry mymKy, OOTO HE MOTPIOHO pOOWTH, TOMY IIO TOHATTS «CIiJbHI
LiHHOCTI» € IWHAMIYHOIO IOPHIUYHOIO Karteropiero. Lle o3Havae, 110 3MiCT «CMiTbHUX IiHHO-
CTei» MOXKe TIOCTIHHO 3MiHIOBATHCS 3aJIEKHO BiJl KOHKPETHOTO MOJITHYHOTO, FOPUAMYHOTO Ta
€KOHOMI4YHOTO KOHTEKCTiB. OcOONMBO 1€ CTOCYETHCS BUKOPUCTAHHS TOHSTTS «CHiNbHI
HiHHOCTI» y BigHOcuHax Mk €C Ta iHmumu kpaiHamu. [letanbuuit ananiz [Tnanis [iit, ski
BXe po3pobieHi €Bponetickkoro Komiciero i HaOpain YMHHOCTI, BKa3y€e Ha Te, 110 HACIIpaB/i
koxxHuid [Inan Jliii BOMpae B cebe «CMiJIbHI IIHHOCTI», Ki, Ha AyMKy €Bporneiicbkoi Komicil,
npuTaMaHHi okpeMill aepxkaBi-cyciny. Hampuknan, [Tnan Jlii €C — Ykpaina oxoruioe Bci
«CTIJIbHI IHHOCTI», siKi BctaHoBNeHO B Crparerii [lonituku Cycinctsa. binbun toro, [Tnan
Hiit €C — Ykpaina xapakrepusye, siki MbKHapOAHi akTH Mae paTudikyBaTh YkpaiHa, i ski Iil
Mae BUKOHATH, 100 edekTuBHO iMmrieMeHTyBaTu ix. Hasmaxu, Ilnan [lii €C — I3painb
cyTTeBO BiapizHseTbea Bin [lnany [ili 3 VYkpainoto. TyT Tinbku 3ranyroTbes «CHiIbHI
ninHocTi» €C, ane ocobiuBa yBara npuijieHa TaKAM «CIUJIBHUM I[IHHOCTSMY, SK: 00poThOa
3 aHTHCEMITHU3MOM; 60poTHOa 3 pack3MoM Ta kceHo(Dobiero; 60poThOa 3 TepoprU3MOM. 3arajiom
y Inani Jliti €C — [3painb He 3raayroThes ACsKi «CIiNbHI LIHHOCTI», K, TO HAMPUKJIAl paBa
npodemniniok i ¢yHAaMeHTanbHi NMpaBa MpaLiBHUKIB; cTaTeBa pPiBHICTh; OOpoThOa MpoTH
TOPTYp i MPOTUITPABHOTO CTABJIEHHS O B’sI3HIB; CHiBPOOITHUITBO 3 MixHapomuum Kpumi-
HanbHuM Cygnom. [nan i mixx €C i [lasecTHHCbKOI0 ABTOHOMIEIO HA/Ia€ MPIOPUTET TaAKUM
«CHLTBHIM WiHHOCTSIMY, SIK: 00pOTHEOa IPOTH TEPOPU3MY Ta PO3MOBCIOIKEHHS 30p0Oi MACOBOTO
3HUIIEHHS, & TAaKOK BH3HAHHSA MDKHAPOJHOTO TpaBa Ta CHPHUSHHS MHPHOMY BHPIIICHHIO
crnopiB. 3 1IbOTO BUHO, 10 HACTIPAB/i «CIiJIbHI IIIHHOCTI» He € ciibHUMHU Mixk €C Ta iHIUMH
kpainamu. HaBnaku, €C camocTiiiHO BUpillye, sIKi «CHiJbHI L[IHHOCTI» iHINI KpaiHU MaloTh
BHM3HABaTH i iMIJIEMEHTYBaTu 3 OMIANY Ha iXHil piBeHb PO3BUTKY IEMOKpATii i 3axucry
cB00O/I, HallIOHATBHUX OCOOJMBOCTEH TOJITUYHOI CUTYyallil, a TAaKOXX PiBEHb B3aEMHHX BiJI-
HocuH 3 €C.

Takum YMHOM, MOXKHA 3pOOUTH BUCHOBOK, IO «CHiJIbHI IHHOCTI» € TWHAMIYHUM i KOM-
TUIGKCHUM IOPUJIMYHUAM TOHATTSAM, SIKe 1€ OCTAaTOuYHO He BU3HaueHe B mpaei €C. [lu-
HAMIYHICTh LLOTO TMOHATTSA 3yMOBIIEHAa THM, 110 HOTO €EMEHTH MOXYTh MOCTIHHO 3MiHIOBA-
THUCS 3aJIeXKHO BiJ BHYTpilIHbO1 cutyauii B €C 4u BiJ XapakTepy 30BHILIHBOI nonitTuku €C
oA0 iHWMX KpaiH. KOMIIEKCHICTh MOHATTS «CMiJIbHI LIHHOCTI» MOJIATa€ B TOMY, LIO 3MIiCT
Horo eleMeHTiB MOXKHA 3’sICyBaTH, BUKOPUCTOBYIOUHM SIK Jkepena mpaBa €C, Tak i mkepena
MiXXHApPOJHOTO MpaBa. 3 OMIsAAy Ha TUHAMIYHHK | KOMIUIEKCHUH XapaKTep KOHIETIiT «CiabHi
uiHHocTi» B mpaBi €C, BUIAETCS CIYUIHUM HE 3aKpiIlJIFOBAaTH Iie MOHATTS B 3aKOHOJABCTBI
VYkpainy, a nauiie 0OMeXHUTUCS BKJIIOUEHHSIM ioro eneMeHTiB, Bu3Hadenux y [lnani it €C —
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VYkpaina, no [Iporpamu amanTtauii 3akoHo#aBcTBa YKpaiHu 10 3akoHonaBcTBa €C Ta iHIIMX
BiJIMOBITHUX HOPMATUBHUX aKTiB.
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Ompumano 1.06.2006
Pesrome

Crarbs OCBSIIEHA U3YUYEHHIO 3JIEMEHTOB, KOTOPhIE COCTABIIAIOT COICPIKAHNE MOHATHS «OOLINX LEHHO-
cteit» B mpaBe EC, u UX BIMAHHUA Ha MPAaBOBYIO CHUCTEMY YKpawHbI B XOI€ aJalTaliM 3aKOHOAATEJbCTBA
YkpauHbl K 3akoHozaaTenbcTBy EC.

ABTOp JenaeT BBIBOJI, YTO «O0IIHe MEHHOCTH» — 3TO JUHAMHYHOE U KOMILIEKCHOE FOPHINYECKOe TOHS-
THE, KOTOpOE ellle OKOHYaTeNbHO He onpeneneHo B npase EC. ITMHaMUYHOCTD MOHATHS «OOLIME LIEHHOCTHY
00yCIIOBJICHA TEM, YTO €ro 3JIEMEHThl MOTYT MOCTOSHHO U3MEHSATHCS B 3aBUCUMOCTH OT BHYTpEHHEU cUTya-
uuu B EC nnu xapakrepa BHewHeit nonutiky EC o oTHOIIEHUIO K HHBIM rocyaapctBam. KommniiekcHoCTb Mo-
HATHS «OO0IIME IEHHOCTHY 3aKJII0YaeTCs B TOM, YTO COIEpKaHUE ero 3JIeMEHTOB MOXKHO OMPEENUTh, UCIIONb-
3yst ucrouHuku npasa EC u MexayHapoaHoro npasa.

0.0. XAPYYK

Onekcanop Onexcanopoeuu Xapuyk, acnipanm
ITnemumymy oeparcasu i npasa im. B.M. Kopeyvko-
20 HAH Ykpainu

BM3HAYEHHS ITPUPOAN TA 3MICTY
CIIEINAJIbHUX IMTPUHIAIITB MIZKHAPOJHOI'O EKOHOMIYHOI'O ITPABA

Cy4acHuii Mi>KHapOIHMI €KOHOMIYHUN MOPSAIO0K 0a3yeThesl HA TPHOX MifABAIMHAX, SKi CTa-
HOBJISITH MOTO €JJHICTh: CBOOOA TOPTIBIi i MIATEeXKiB, PIHOMPABHHUN PEKUM, B3AEMHICTh BHTI.
VY noroBipHOMY MOpSAKY AEpKaBW B3sIM Ha cebe 3000B sA3aHHs 3IiHCHIOBATH TMOCIiTOBHY
nibeparnizamito TOpriBii i miaTexis, mo6 mepeldTn 1o iX moBHOI cBoOoxu!. JlocsrHEHHS 3a-
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Xapuyk O.0. BuaHayeHHs npypoan Ta 3MiCTy creuianbHUX NPUHUMNIB MibKHapOAHOTrO. ..

JEKJIapOBaHOT METH MOXJIMBE JIMIIE 32 HEyXUJIBHOTO JOTPUMAHHS Cy0 €KTaMH MiXKHapOJHOTO
€KOHOMI4HOTO MpaBa Horo NpUHLUMMIB i HOpM. [CHYBaHHS Mi>KHApPOJHOTO €KOHOMIYHOTO MpaBa
HEMOXCTHBE €3 CHCTEeMH HOro NPUHLKIIIB 5K OCHOBH (byHKuiOHyBaHH;I Oynb-siKoi rairysi mpasa.
puHumnm yTBOprOIOTH npOBu:[Hl 3acaiu, Ha SIKHX 0a3yeThes sIK Ml)KHapOZ[He MPaBO 3arajoM,
Tax i MlmHapouHe €KOHOMiYHe TpaBo, 30kpeMa. Came MPUHIMITE MIXXHAPOIHOTO EKOHOMITHO-
ro MpaBa, AKi XapaKTepu3yrThCs NMEBHUMH O3HAKAMH Ta BUJIOBUMHU OCOOJIMBOCTAMH, (HOpPMY-
I0Tb HOr0 KiCTSIK, CBOEPiAHY BiCh, HABKOJIO SIKOT 'PYITyIOTHCS iHIL MiXXHAPOJHO-IIPABOBI HOPMHU
rany3i. Baromuii BHeCOK y HayKy MpoO MPUHLMIN MiXKHAPOJHOTO €KOHOMIYHOro mpasa Oyno
3pobneno M.M. borycnascekum, [.1O. ByBaitnukom, B.A. Bacunenkom, I'M. BenbsiminoBum,
C.A. BoiitoBuuem, b.I. Kyuepom, B.I. IlIkon0ro0 Ta iHIMUMHA BYEHUMH-Mi>KHAPOTHHUKaMHK2. 3ra-
JIaHi TOCIiDKeHHsT BinOyBaiucs B pi3Hi Mepioan CTAHOBJICHHS Mi>KHAPOJHOTO €KOHOMIYHOTO
npasa. OfHi 3 MepInX npaipb JaTYIOTECS IPYTOI0 MOJOBHHOIO XX CT.3, 2 OCTaHHI — CbOTO/ICH-
Hsam4. OfHaK 1 Joci HeMae OHOCTaHHOCTI B MiJIX0AaX O BUBUEHHS 3raJlaHUX MPUHLUIIB Y J10-
KTPUHI MiD>KHAPOAHOTO €KOHOMIYHOTrO MpaBa, TOOTO caMi CKJIaJ0Bi AOKTPUHAIBHOI CHCTEMH
TIPUHIIMIIB 3a3HABAIA MOCTIMHUX 3MiH. 3 OAHOrO OOKY, BUBUEHHS CIELiaJIbHUX MPHUHIIUIIIB
MiX@KHApOIHOTO €KOHOMIYHOTO TIpaBa B MHHYJIOMY CTOPiuYi OMMUHUIIKCS il BILTABOM JOMiHAHT-
HOTO Ha To¥ yac (70 movarky 90-X p.) MO3UTHBICTCHKOTO ITiIXO/Y, SIKMi HAKJIaB CBil BiTOUTOK
Ha CIIPSAMOBaHICTh AOCIiIKeHb. 3 iHIIOro 00Ky, Mi>KHApOIHE eKOHOMIYHE MPaBO K BiITHOCHO
HOBA TaJy3b MiXKHAPOHOTO MpaBa MPoIOBXKYeE MepedyBary B MpoLieci CBOro cTaHOBJIEHHs. [a-
Ha CTaTTs MPUCBsIUEHA XapaKTEPUCTHLI TaKUX CHeliajJbHUX MPUHLMIIIB MiXKHAPOJHOTO €KO-
HOMIYHOTO TpaBa: HEBiJ €MHUI CYBEpEHITET JAep>KaB HaJl CBOIMHU MPHUPOTHUMH pecypcaMu i
€KOHOMIUHOI [isJbHICTIO; cBoOOoAa BHOOpY (opM opranizaiii 30BHIIIHbOSKOHOMIYHUX
3B’sA3KiB; IOPUIUYHA PiBHICTh T EKOHOMiYHA HEJIMCKPHUMIiHAIIis; PO3BUTOK MiXKHAPOIHUX €KO-
HOMIYHUX i HAYKOBO-TEXHIYHUX BiJJHOCHH, CIIPAaBEJIMBOI €KOHOMI4HOI CHiBMpalli; B3a€EMHOI
BUTOJIM €KOHOMIYHOI CIiBIpalli; cBoboa BHOOPY COLialIbHO-eKOHOMIUHOI CHCTEMH; HE3acTo-
CYBaHHs €KOHOMIYHOT CHJIM; MIXKHAPO/HA CHiBMpals 3 METOK PO3BUTKY, CTadini3auii ekcrnopr-
HUX HAJIXOIKECHb JI0 NIep)KaB, [0 PO3BUBAIOTHCS; PIBHOIPABHOI YUacTi AepiKaB, IO PO3BHBA-
I0ThCS, B MDKHAPOIHUX €KOHOMIYHUX BiJJHOCHHAX, PETyNIOBaHHS KOHTpoJto misuibHocTi THK,
CTIPaBeIUTMBOTO PO3MOiTY BHTI BiJl «3arajibHOI CHIaJIMHIY.

Tak, TpUHIAI HEBiZ €EMHOTO CyBEpEHITeTy Aep:KaB HaJ IXHIMHU IPUPOJHUMHE pecypcaMu i
€KOHOMIYHOIO IiSUTBHICTIO € KOHKPETHU3Aalli€lo MPUHIHUITY CyBEpEHHOT PiBHOCTI Aepxkas’ y ciepi
MiXKHApOJHUX EKOHOMIUHUX BiJHOCHH. BiH 0O3Ha4ae, 110 KOXKHA JiepKaBa SIK HE3aJIeKHUN
Cy0’€KT MDDKHAPOHOTO €KOHOMIYHOTO TpaBa Mae He3arnepevHe MpaBo: Ha BUTbHE BOJIOMIHHS, i
BUKOPUCTaHHS BIACHUX MPUPOIHUX PECYPCIB, IO CIIPUSE PO3BUTKOBI €KOHOMIUHOI TisTBHOCTI;
e(eKTUBHO KOHTPOJIFOBATH TaKy MisJIbHICTh, BKJIFOYAIOUN PETYJIIOBAHHS i KOHTPOJIb iHO3eMHHUX
iHBECTHILIH 3 MOXKJIMBICTIO HAIAHHS ITITBIOBHUX PEXXUMIB iHBECTOpAM Y1 3aCTOCYBAHHIM Pi3HUX
(hopM BUKOPUCTAHHSI PECYpCiB, KEPYIOUUCHh MPHU 1IbOMY BIACHUMH 3aKOHOJABYMMH aKTaMH i
BiJIMOBIZIHO /IO BIACHUX HAI[IOHAJBHUX IJIEH i MepIIoYeproBux 3aB/aHb; 00’ €HAHHS B Op-
raHi3anii BUpoOHHKIB EPBUHHOI CHPOBUHU (Hanpukiay, nepxkasu-wieHn OIEK). CtBopeHHs
Takux 00’elHaHb Mependadene cT. 5 Xaprtil mpo BcraHOBIEeHHS HOBOro Mi>kHapomHOTo eKo-
HOMiIYHOTO TopsiAKY Bim 12 rpymas 1974 p.); HamioHaumizamito i ekcripomnpiallifo iHO3eMHOT
BJIACHOCTI, SIKa Ma€ CYNpPOBOKYBATHCS BHUILIATOIO BiAMOBiIHUX KOMIIEHCAlIN 3 ypaXyBaHHIM
MOJIOKEHb BHYTPILIHBOTO TIpaBa i THX MiKHApOAHO-TPABOBUX 3000B’s13aHb, 1110 Oy/IM B3ATi HA
cebe epKaBolo; HaNIEeXKHE BiJIIKOJYBAaHHS 32 BUKOPUCTAHHS MPUPOJHUX PECYPCiB i KOMIIEH-
carlii 3a BUKOPHCTaHHS LUX PECypCiB UM 3a KOy, M0 Moxe OyTH 3apaana. JKomHa gepikaBa He
MOXKe TIiiaBaTHCh eKOHOMitIHOMy, noniTHqHOMy 9 Oy/b-SIKOMY iHIIIOMY BHIY THCKY abw re-
PEIIKOOUTH BiTbHOMY TIOBHOMY 3IICHEHHIO TIpaBa BHKOPHCTOBYBATH MIPUPOIHI pecypcH, a
TaKOX 3a3HaBaTH CIIPOO 3/ifICHIOBATH KOHTPOJIb HaJl EKOHOMIKOIO.

XapakTepu3youd 3MIiCT HACTYMHOTO MPUHIMITY MiXKHApPOJAHOTO €KOHOMIYHOTO mpaBa —
OpUHUKIY cBoOOAM BUOOPY (hopM opraHizauii 30BHIIIHBOEKOHOMIUYHUX 3B’s3KiB, HEOOXiIHO
BHXOJUTH 3 OO TiCHOIO 3B’A3KY 3 NPMHLMIIAMM CYBEPEHHOI PIBHOCTI JIEPKaB i HEBTPYYaHHSI
B 1XHi BHYTpilHi cnipaBu. Moro 3micT mependavae: npaBo AepkaBu Ha BibHHI BHOIp 3acTo-
cyBaHHS (OpM i METO/IiB 30BHIIIIHLOEKOHOMIYHUX BiTHOCHH i 30BHIlITHLOEKOHOMIYHOT MOJTiTH-
K{; TIPaBO JEpXKaBW CAMOCTifHO BHpillyBaTH BCi NHWTaHHS, TOB’s3aHi 3 Oprasizamiero
30BHIIITHOEKOHOMIYHUX 3B’S3KiB, BKJIIOUAIOUH MPABO HA JepPKaBHUM KOHTPOJb HAJ €KCIIOPT-
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HO-iMIOPTHUMH, BJIIOTHUMH Ta iHIIMMH 30BHIITHBOEKOHOMIYHMMH OmepalisiMi; 3a00poHa
Ha BUKOPHUCTaHHS 30BHIIIHBOEKOHOMIUYHOTO IHCTPYMEHTAPit0 sIK 3ac00y MPOTUIIPABHOTO MpH-
Mycy (0COOJIMBO CTOCOBHO JIepiKaB, 1110 PO3BUBAIOTHCS) Ta 000B’ 30K YTPUMYBATHUCS BiJl IPH-
Mycy B Oymb-sikidi ¢opmi 3 MeToro 3MiHUTH (opMy opraHizaiii 30BHIIIHLOEKOHOMIYHUX
3B’S3KiB iHINOT IepKaBy (3B’S30K i3 MPUHIMIIAMHA HEBTPYYaHHs y BHYTpIIlIHI CrIpaBH il He3a-
CTOCYBaHHS CHIM)%; OOOB’S30K yTPHUMYBAaTHCS Bif IWCKpUMiHALii NpW opraxizamii
30BHIIIHBOEKOHOMIYHHX 3B’S3KiB (3B’SI30K i3 MPUHIUIIOM HETUCKpUMiHALiT)’.

[MpuHUMN rOPUAMYHOI PIBHOCTI Ta EKOHOMIYHOI HeAUCKpHMiHalii, Oe3mocepeaHbo
MOB ' SI3aHUI 3 MPUHIIUIIOM CYBEPEHHOI PIBHOCTI JepikaB, sikuii OyB 3akpiruieHuid y m.l ct.2
Craryty OOH i BummBae 3 Hporo. [IpHHIINI €KOHOMIYHOT HEAUCKPUMIiHALIT MOJISTae y mpo-
TUTIPABHOCTI BBEICHHS TU(epeHIliiioBaHNX (TOOTO, THX, 10 XapaKTepU3yThCs BHOiPKOBOIO
CIPSIMOBAHICTIO) OOMEXXEHb Yy raiy3i 30BHIIIHBOEKOHOMIYHMX 3B’SI3KiB, OCKIIBKU TakKi oOMe-
JKEHHSI CTaBJIATh OKpEeMi JepXaBM 4M TPyNHU AEprkaB, IXHIX IOPUAMYHMX 1 Qi3HUHHUX 0Ocib y
ripiii yMOBH MOPIiBHSHO i3 3araJlbHUMH 3BUYAiHUMHU YMOBaMH, L0 HAAAIOTHCS B Lil ramysis.
[TonoxkeHHs 3MiICTy FOPUAMYHOT PIBHOCTI i €KOHOMIYHOI HEIUCKpUMIiHALT MIXKHAPOIHOTO
€KOHOMIYHOTO IpaBa 3arajioM MO)KHA 3BECTH [I0 TaKUX: IPABO HA OTPUMAHHS NIEpKaBoro, il
(Gi3MYHUMHU Ta FOPUIMYHUMEA 0CO0aMH 3arajlbHUX YMOB Y 30BHIITHLOEKOHOMiIYHUX 3HOCHHAX
3 IHIIUMH Cy0’€KTaMU MIXXKHapOIHOTO €KOHOMIYHOTO MpaBa; 000B’ 30K AepKaBH HE MOTipIIy-
BaTH I OKPEMOT Aep)KaBU yMOB, IO HAIAIOTHCS Ha 3arajbHUX MiJcTaBaxX iHIINM cy0’eKTam
MiXKHApOAHOTO €KOHOMIYHOTO MpaBa, TOOTO 0OOB’SI30K yTpUMYyBaTHCs BiJl BUOIpKOBUX 0OMe-
JKEHb B €KOHOMIi4Hili c(hepi CTOCOBHO OKpEMOT JIepyKaBH UM TPYII JePiKaB, sIKi MOXKYTh IPYHTY-
BaTHCs Ha BUOIPKOBii 03HAIli; TPAaBO HA y4acTh Y Mi>KHAPOJHUX €KOHOMIYHUX BiTHOCHHAX, He-
3BaKAIOYW Ha BiJIMIHHOCTI B COIiaJIbHO-€KOHOMIYHHX CUCTeMaXx; 000B’ 130K JAep)KaBU YTPUMY -
BaTHUCS Bill MPUHHATTS nHCKpI/IMiHauiﬁHHx aKTiB uu OyIb-KHX iHUIMX 3aXOJiB Yy BiJMOBilb
(petopcii), mo noknukaHi 3abe3neun Ty NopylIeHi mpasa; 000B’ 430K PO3BUHEHHX JIepXKaB Ha-
JlaBaTy 3araljibHi, HeB3a€EMHI npedepeHLil A Aepkas, O PO3BUBAOTHCA i, LIO, Y CBOIO uep-
ry, He MOXe CIIPUAMATHCS iHIIUMH PO3BHHEHUMH AepKaBaMU K TUCKpUMiHALIMHI Iil, a Ta-
KoK 000B’S30K Jep:kaB, IO PO3BUBAIOTHCS HANABATH OIHA OINHINM IepeBard, sKi He € IuC-
KpUMiHALlIHHAMHI CTOCOBHO PO3BUHEHUX JICPIKaB.

[TpuHIMT PO3BUTKY Mi>KHAPOAHUX €KOHOMIYHHUX 1 HAYKOBO-TEXHIUYHHX BiTHOCHH MiX JIep-
»KaBaMH MOYKHA BBaXKaTH OIHUM i3 OCHOBOIOJIOKHUX MPUHLIMIIIB Mi>KHAPOAHOTO EKOHOMIYHO-
ro MpaBa, OCKiJIbKA PO3BUTOK EKOHOMIYHOT CIiBMpalli € HE3aMiHHUM MiATPYHTAM Jyis iCHYBaH-
HSl MIXKHapOJIHUX €KOHOMIYHUX BiIHOCHUH MIX Jep)KaBaMu. 3 iHIIOrO OOKy, Led MpUHIUI 3a
CBOIM 3MIiCTOM HaWTiCHillle MOB’S3aHHUN i3 3arajlbHOBH3HAHUM IMPHHIMIIOM MiXXHApPOIHOTO
€KOHOMIYHOTO TMpaBa — MPUHIUNOM cHiBpoOiTHUITBA. OO0OB’A30K MiXKHAPOIHOTO
CHiBpOOITHUITBA JJ1s1 BUPILIIEHHS! €eKOHOMIYHUX TipoOiieM OyJio 3aKpilieHo B CT.CT. 55, 56 Cra-
TyTy OOH, a B nopasnsuiomy BiH (000B’430K) OyB MiATBepIKeHNH y OaraTbox pesosonisx [e-
HepanbHoi Acambnei OOH, HpI/IHHI/IHaX IOHKTAI[ 1964 p. (3aranbHUiA MPUHIMT TpeTiii —
KOJKHA JICpKaBa Mae NPaBo BiILHO TOPryBaTH 3 iHIIMMI KpaiHaMK; 3arabHui TMPUHIAII [OC-
THI — yCi Aep’kaBi NOBUHHI CTBOPIOBATH CIPHATINBI YMOBH Jiis MDKHApOIHOT TOPTiBII, 110
BOIHOYAC CHPHSIOTH, 30KpEMa, 3arallbHOMY PO3IMIHPEHHIO W Pi3HOOIYHOMY PO3BHUTKY TOPTiBIi
Mik ycima nepxaBamu)®. OTxke, 3raflaHuil MPUHLKIN TIOEAHYE JBi CKJIAOBi: TOPTiBIIO i
crniBpoOiTHuITBO. ToOTO, NepkaBW MalOTh MPaBO HAa PO3BUTOK EKOHOMIYHMX, HAayKOBO-
TEXHIYHMX BiJIHOCHH 3 yciMa JepxaBaMM, i OCTaHHI MOBUHHI CIIPUATH PO3BUTKOBI TaKUX
BiIHOCHH, sIKi 0 MO€IHYBaIUCS 3 000B’S3KOM MMOBaXKaTH BCi MpaBa, MpUTaMaHHI CyBEPEeHHUM
Cy0’€KTaM MiKHApOIHOTO EKOHOMIYHOTO TIpaBa; 3rajaHa CIBOpaIsl Mae€ CIPHUIATH €Ko-
HOMIYHOMY 3pOCTaHHIO, OCOOJIUBO JiepXKaB, SKi pO3BUBAIOTHCA. TakMM YHHOM, 3raJlaHUi
OpuHOMAN Tpeba IPYHTYBAaTH Ha MLIJIKOBHUTIH 1 B3a€MHiM BUTOII €KOHOMIUHHX i HAyKOBO-
TEXHIYHUX BiIHOCHH MiX Cy0’eKTaMu Mi)i(HapO}]HOFO €KOHOMIYHOTO NpaBa.

3 inworo 6oky, gocsarHenHs Hosoro Ml)KHapOL[HOFO €KOHOMiYHOTO MOPAZIKY HEMOXKIHUBE
0e3 B3a€MHOI EKOHOMiYHOI, TOPrOBEIBHOT, (iHaHCOBOT i TEXHIYHOI CrIiBIpaLi Mik PO3BHHE-
HIMU JepkaBaMu # THMU, 10 pO3BUBAIOTECS 0. 3 miet0 MeToro OyIo po3poOIIeHO MO THIHO-
TpaBoBy CTpaTerito, fka BUKJIa/eHa B I[eKnapaui'l' ta [Iporpami aiii mpo BcTaHoBieHHs Hoo-
ro M>XKHaApPOIHOTO €KOHOMIYHOTO NOpsAKY Bin 1 TpaBus 1974 p- Ocranus nepe)l6aqana noOy-
JIOBY CIIpaBeIIMBOTO i PiBHOMPABHOIO CHiBPOOITHUITBA, MOB A3aHOTO HacaMmIiepes i3 Hacy-
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HIMMU TTpobJeMaMu KpaiH, 10 po3BUBarOThcs. OCTaHHI yCNaAKyBalu BiJl KOJOHIaTbHUX Aep-
JKaB JIOTOBipHi 3000B A3aHHs, AKi CTABWJIM 1X y HEpiBHi i HecnpaBeaanBi yMoBU. CTpHKHEM
PO3pO0IIeHNX 3aXO0/iB cTalla KOHIIETIIis paBa Ha PO3BUTOK, sIKa BKJIFOYasa iBa 6a30Bi eJeMeH-
TH: TIPaBO Ta ODOBSA30K yCiX AeprKaB CITiBIIPALIOBATH 3 METOIO MPOTPECHBHOTO PO3BHUTKY i
MpaBo KpaiH, 10 pO3BUBAIOTHCS, HA OTPUMAHHS MiJbrOBHUX, MpeepeHIifHNX (HEB3aEMHHMX )
peXuUMiB y pi3HUX cdepax MikHApoaHOT criBmpaiill. Boke Ha OCHOBI BUIIE3rafjaHUX MiXKHA-
POIHO-TIPaBOBUX aKTiB Oyna mpuifHsaTa XapTis eKOHOMIUHHUX MpaB Ta 000B SI3KiB JIepXKaB Bix
12 rpynnsa 1974 p. BoHa MicTUTBh TpW KJIFOYOBI HampsMHU CHiBOpali: a) MOBHE i CyBepeHHe
PO3MOPSIIKEHHS AepKaBaMU CBOTMH TPHUPOAHUMHE PEeCypcaMu Ta €KOHOMIYHOKO TisUTBHICTIO;
0) BuMoru y cepi MixKHapOIHOT TOPTiBJIi 3 IHTErPOBAHOKO MPOrPAMOI0 CTOCOBHO CUPOBHHH;
B) PO3IIMPEHHS CMiBPOOITHUIITBA MiXK Iep>KaBaMH, 110 PO3BUBAIOTHCS, BOJHOYAC i3 TIPOIIECOM
00’ €THAHHA MPUPOHUX PECYPCIB 1 3yCHIIb [T MOIOJaHHA BijcTanocTil2. 3po3ymisno, o Ha-
JIaroJKEHHS CIiBIpalli Mae BigOyBaTHcs Ha perioHabHOMY, CyOperioHabHOMY Ta Io0alib-
HOMY PiBHSX. 3 bOI'O BUIUIMBAE 1lI¢ OJIHA BAXKJIMBA CKJIaJ0Ba 3MiCTy aHaJIi30BaHOT0 MPHUHIU-
Ty — MPaBO IEPKaB CTBOPIOBATH Mi’KHAapO/IHi eKOHOMi4Hi OpraHisauii ii 6parn aKTHBHY y4acTh
y ixHilf podoti. TakumM YUHOM, PO3BUTOK Ml)KHapO,I[HI/IX eKOHOMIUHHX i HaYKOBO- TeXHITHUX
BiJHOCHH Mae BinOyBaTHCsl Ha B3a€MOBHTiIHIM, HEAUCKPUMiHALIWHIN OCHOBI i3 3aTy4eHHIM
HasBHUX MiXKHAPOJAHUX €KOHOMIYHUX OpraHi3ariii.

BrineHHst npuHIMITy pO3BUTKY CIIpaBeAIMBOI €eKOHOMIYHOI CIIiBIpaLli B Mi>KHAPOAHI €Ko-
HOMi4Hi BiIHOCHHHU 0e3mocepeHbO MOB’A3aHe 3 TAKMMHM 3arajbHOBU3HAHUMHU MPUHLUIAMU
MiKHAPOJHOTO €KOHOMIYHOTO MpaBa, K MPUHIUI CIIBIpalli Aep>KaB Ta MPUHIUI CYBEPEHHOT
piBHOCTI W crhelialbHAM TPUHIMIIOM — HEMPUITYCTUMOCTI €KOHOMIYHOT IUCKpHMiHAILil.
AHaJIi3 YMHHUX MDKHAPOJHO-TIPABOBUX aKTiB CBiTYHTh, III0 OCHOBHi €JIeMEHTH 3MiCTy MpHH-
muiy Oyio 3akpimeno B Jleknmaparii mpo MpUHIMIN MiKHAPOJHOTO IpaBa, IO CTOCYIOTHCS
JpY>KHiX BiTHOCHH i CrliBpOOITHHLITBA MiX AepikaBamu BianosiaHo 1o Craryty OOH 1970 p.,
Ha MPUHLUINAX MDXKHAPOJHUX TOPrOBEJIbHUX BiIHOCUH i TOproBenbHOi nonitTuku 1964 p. (T. 3B.
FOHKTA/JI 1, 3araneni npuniunu — 6, 7, 9, 10), Jlexnapanii npo BctaHoBieHHs1 HoBoro
MIXKHAPOJHOTO E€KOHOMIYHOTO mopsaky 1974 p. (m. 4 b), Xaprtii eKOHOMIYHUX TpaB Ta
000B’s13KiB gepxaB 1974 p. (ct.cT. 3, 4, 6, 8, 9-14, 17, 21, 23, 24, 26, 28, 31). «HoBwuii mixkHa-
POAHUIT €KOHOMIYHUIT TOPSAAOK Mae OyTH 3aCHOBaHMI Ha Oe3yMOBHill MOBa3i 10 TaKWX MPHH-
LUIIB: T') HA{IIKpIIA CIiBIpalsd BCiX Jep)KaB-uleHiB MiXKHApOJHOTO CIIiBTOBAPHUCTBA, 3aCHO-
BaHa Ha CMPaBEIJIMBOCTI, HACIIAKOM YOTro MOXKYyTb OyTH JIiKBiIOBaHi NepeBaXkHi y CBiTi AucC-
mporopIil i 3a0e3meueHo MPOBITaHH A BCiX»!3. BakmuBuMu eeMeHTaMu MPUHIIHITY PO3-
BHUTKY CIpaBeIMBOT €KOHOMIYHOT CIIBMpalli €: MpaBO KOXXKHOI JiepyKaBU He3alexHO Bif 11
COILiaJIbHO-eKOHOMIYHO CHCTEMU OpaTH y4acThb y Oynb-sKiii (popMi €eKOHOMIYHOT criBmparlli Ha
OCHOBI piBHOIIPABHOCTI i B3a€MHOT BUToAu i 6e3 OyIb-KnX BHUSBIB JUCKPHMiHAL{ CTOCOBHO
TpeTix Aep:kaB. HacTymHuit eneMeHT — 1ie Te, 110 cHiBIpans Moxe BigOyBaTucs Ha Oyab-sKo-
My piBHi' yHiBepcaJ‘ILHOMy, Mi)l(peFiOHaJ'ILHOMy, perioHaabHOMY, Cy6peFiOHaJ'II>HOMy 3 ypaxy-
BAHHAM iHTepeciB TpeTix jgepskas. I, HapewTi, KoXkHa Jepiasa 30008 s3aHa CIIiBIPALOBATH
[UISXOM Y9acTi B MDKHAPOTHUX JIOTOBOPaX Ud Ml)KHapO,I[HI/IX opraH13au1;{X14

XapaxTepu3yloun MPUHIUIT B3aEMHOI BUTOJM €KOHOMIYHOI CITiBIpari, XoTisiocs 6 HacaMm-
nepe Harajaté 3arajibHuil npuHIMN BochbMuil nepmioi cecii FOHKTAJL, 3rimHo 3 sikum
«MDKHapOAHA TOPriBis Mae OyTH B3a€MOBUTiAHOWO». Lleil mpuHIMI BUMIIMBAE 3 CyBEpPEHHOI
PIBHOCTI ¥ cliBpoOITHULITBA AEPKaB i Ma€ Ha METi CIIPUATH CTBOPEHHIO YMOB JJIsl 320XOUEHHS
CHiBpOOITHUIITBA HA OCHOBI B3aEMHOI BUTOJIU il piBHUX MepeBar Ui BCiX JepiKaB CBITOrocCmo-
JapcbKuX BimHOCHH. [IpoTe B KOHTEKCTi HABEIEHOTO BU3HAYEHHS IIOCTa€ HEOOXiTHICTh BUOKpE-
MUTH TIOHSATTS «B3a€EMHA BUTOAA». 3PO3YMiJO, IO 3aKPIiIUIEeHHS OJHMX i THX CaMHUX IpaB Ta
000B’53KiB CTOCOBHO PO3BMHEHOI JIEpP)KaBH i JIepyaBH, 110 PO3BUBAETHCS, CTABUTH 1X Yy (ak-
TUYHO HEpiBHE CTAaHOBHINE, i 32 TaKMX YMOB HE MOXXHa TOBOPUTU MPO OTPUMAHHA LIUMH
cy0’exTaMu piBHUX MarepiaibHuX Onar Bia cmiBmpaui. Tomy cuibHilIa ekoHOMiKka HaOyBae 3a
[UX YMOB IIepeBar HaJl IOPUANYIHO PiBHUM, POTe (HaKTHIHO SKOHOMIYHO CIIA0IIUM KOHTpareH-
TOM. A TOMY «BCTaHOBJIEHHS (DOPMAIBEHOTO PEXMMY HEpPiBHOCTI B €KOHOMIUHHX BiTHOCHHAX
MK JepskaBaMy, IO PO3BUBAIOTHCS, i TIPOMUCIIOBO PO3BHHEHUMH Jep)KaBaMu — IIPaBOMipHE,
OCKIiJIbKM BOHO Ma€ Ha METi IOCATHEHHS PiBHOCTI (pakTnaHOI» 5. OTXKE, TOHATTA «B3a€MHA BH-
rofia» i «piBHICTb OTPHUMYBaHHUX MaTepiaIbHUX KOMEPLIHHUX OJ1ar He € TOTOXKHUMHU, OCKIJIBKH,
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lNMpaBoBa cuctema YkpaiHu U MixkHapogHe npaBo, NOpiBHsSIbHE NPaBO3HaBCTBO

BUXOJSIYM 3 YChOTO BHUIIIEHABEIEHOTO, Ll CyNepeunsio 0 peajbHUM MiKIepKaBHUM €KOHO-
Mi4HUM BigHOCHHaM. ToOTO, FOPUANYHUIA 3MICT MPUHLIMIY B32EMHOI BUTiAHOCTI €KOHOMIYHOT
CHIBITpalli € TakkM: 000B’SI30K yTPUMYBATHUCS BiJ [iHi, 1110 3aBAAIOTH HIKOIM €KOHOMIYHHUM iHTE-
pecaM mapTHEpiB YU TPETIM JepkaBaMm, MOB’sI3aHUI 3 TPaBOM HaJaBaTH €KOHOMIUHI IepeBaru
JepkaBaM, IO PO3BHBAIOTHCS; TPaBO HAa OTPHMAaHHSA peajbHOI €KOHOMIYHOT BHTOIH Bij
criBnpari 6e3 3acToCyBaHHs AMCKPUMiHALlil, MPOTEKIiOHI3MY, 1HIINX 3aXOJiB, IO MEePEUIKOI-
JKarOTh B3a€MOBUT1JIHi1 €eKOHOMIYHili CITiBMpalli; MPaBo €eKOHOMIYHO BifICTAIHMX JIEpiKaB KOpHUC-
TYBaTHCS OJHOCTOPOHHIMH €KOHOMIYHUMHU MEpeBaraMu 3 METOK PO3BUTKY!S.

Ha okpemy yBary 3aciiyroBye 3MiCT NPUHIUITY CBOOOIN BUOOPY COLliaTbHO-EKOHOMIYHOT
cucremu. llell mpuHINT qOHETaBHA, a caMe — 0 KiHI 80-X poKiB MUHYIIOTO CTOPIYYs, BUKO-
HyBaB 3HaYHOI MipOIO iJIeoNoTiuHe HaBaHTa)KEHHS, OCKUJIbKA HOro OCHOBHOIO METO OyIo
3aKpIIMJIeHHs i 0XOpOHA EKOHOMIYHOI CUCTEMH colliallicTHuHOro Tabopy. A/pke BiH OyB nepe-
B&)XHO TPABOBHM iHCTpYMEHTOM yTiﬂeHHﬂ HOJIITHYHUX MOXJIMBOCTeH. Pasom i3 Tum, wei
TMPUHLKTI OyB 1 3alIMILAETbCA HE JIUILIE 11€OJOTiYHUMHU MOJIITUYHUM 1HCprMeHTap1eM ai
nociziae BakIIMBE MiCLE B MiXKHADOXHOMY CKOHOMIYHOMY IpaBi, OCKLIbKH HOTO iCHyBaHHS
TICHO TIOB’s[3aHe 3 peali3alli€lo iHIMUX HOpM Ta iHCTHTYTIB He nume MEIL, a it MixkHapoaHo-
ro MpaBa B LiJIOMY. 3ayBa)XKHMO, III0 L€l MPUHIIHIT «BUTUTUBAE 3 OCHOBHUX MPUHINMIB MiXKHA-
POIHOTO TpaBa: CyBEPEHITETy IepXaB, PIBHONPABHOCTI I CAaMOBU3HAYEHHS HAPOJiB, HEBTPY-
YaHHs Y BHYTpIIIHI CIpaBH JAepxaB, 3a00pPOHH 3aCTOCYBAHHS CHJIM Y{ ITOTPO3HM CHUJIOIONM!7.
Kpim Toro, BiH 3HaXOAUTH CBOE HOPMATHUBHE 3aKPiMJeHHS B TAaKUX Mi)KHapOIIHO MPaBOBUX J10-
KYMEHTaX eKOHOMIYHOT0 Xapakrepy, sk JleKiapallii po MpiHLKMIIN Mi>KHAPOLHOIO MPaBa, 110
CTOCYIOTBCSI APY’KHIX BITHOCHH Ta CIiBPOOITHUILITBA MiX JleprKaBaMK BiAMOBiIHO 10 Craryty
OOH 1970 p., [leknapauii i Xaptii npo BctaHoBNIeHHS HOBOro Mi>kHaApOJHOTO €KOHOMIYHOTO
nopsiaky 1974 p., 3akmrodHoMy akTi Hapamu 3 Oesmnexu i criBpobiTHuTBa B €Bpori 1975 p.
TakyM 4YMHOM, OCKIUJIBKM NMUTaHHS BHOOPY COLIaIbHO-EKOHOMIUHOI CHCTEMM AEpKaBH € MH-
TaHHSIM BHYTPIilIHbOT KOMMETEHL i, TO Oylb-sike BTpy4aHHs — OpsSME YU OMOCEPEIKOBAHE — €
MPOTUIIPABHUAM i HE MOXKE 3a0X0UyBAaTH 3aCTOCYBAHHS 3aXOMiB BIUTHUBY Ha KOHKPETHY JepiKa-
By 3 METOI0 OTpHMaHHs Oyap-sKMX NepeBar Bing oOpaHoi cuctemMu. HesamexHo Bin
B3a€MOBIIHOCHH 00paHa COIliaJIbHO-eKOHOMIYHa CUCTeMa i JepkaBa B IIJIOMy HE TOBWHHI
cTaBaTH 00’€KTOM OOMEXEHb iHIIOIO YW iHIIMMU JepkaBamu. HuHi oOpana coriansHO-eKo-
HOMiuHa CHCTeMa OKpeMol JAep:kaBW HEMOXWTHA il 3abe3medeHa MEXaHi3MOM MiKHApOAHO-
MPaBOBOIO 3aXKCTy HE JIMIIE Ha 3arajJbHOCUCTEMHOMY DiBHI, a i Ha IHCTUTYLiiHOMY.

[puHIHI HEe3acTOCYBaHHS €KOHOMIYHOI CHJIM BUMAarae HacamIiepeJ BU3HAYUTH MOHATTS
€KOHOMIYHOI CHUTH, Mif SIKUM PO3yMIIOTh «Mipy €KOHOMIYHOTO BIUIUBY OJHOTO Cy0’€KTa Ha
iHIIOTO, 110 33 iHTEHCUBHICTIO MEepeBaXka€ piBeHb, HA SIKUIl JaHa JOOPOBiJIbHA 3rojia iHIIOTOo
cy0’ekTa»!8. 3aramoM 3MiCT MPUHIUITY HE3aCTOCYBAaHHS €KOHOMIYHOI CHJIM MOYKHA 3BECTH 10
TaKUX OCHOBHHX €JIEMEHTiB: 000B’SI30K YTPUMYBATHCS BiJl 3aCTOCYBaHHSA €KOHOMIYHOT CHiu i
YTPUMYBATHUCS BiJl BAKOPUCTAHHS aKTiB EKOHOMIYHOT arpecii MpoTH CyBepeHITeTy, MONiTUYHOT
HE3JIXKHOCTI i EKOHOMIYHOT O€3MeKH iHIINX JepKaB; 000B’ 130K YTPUMYBATHUCS BiJl aKTiB He-
MPaBOMipHOTO 3aCTOCYBAHHS CHJIM SIK BaXKEIsl TUCKY Ha iHIIIOTO CyBEPEHHOTO CY0’€KTa MiXKHa-
POAHUX €KOHOMIYHMX BiTHOCHH; MPHHIIUAI HE3aCTOCYBaHHS €KOHOMIYHOT CHJIM HE M030aBIIsi€e
Jep>KaBy IpaBa Ha HaIlOHAJI3AIiI0 3 HAIEKHUM JOTPUMAHHSM IpH i MPOBEICHHI Mi>KHAPOA-
HO-TIpaBOBMX HOPM; KOXKHA JIep)KaBa Ma€e MpaBo BIABATUCS A0 3aCTOCYBaHHS €KOHOMIYHOI CH-
71 B pa3i BiAMOBM iHLIOTO cy0’€KTa MiXKHAPOAHOTO EKOHOMIYHOTO MpaBa BijJl 3000B’s3aHb, 1110
BUILJIMBAIOTH 13 MOTO MiXXHApOMHO-TIPABOBOT BiJNOBINAILHOCTI; OyIb-sIKE 3aCTOCYBaHHS €KO-
HOMIYHOT CHJTM TIOBUHHE BiJlMOBiNaTH 3aBIaHii JepkaBi KOl TOOTO Cy0’€KT MiXKHAPOAHOTO
€KOHOMIYHOTO MpaBa Mae KepyBaTHUCs TPUHIMIIOM CIiBPO3MipHOCTI, a He MParHyTH 3aBIaTH
MOBHOMACIITaOHOT €eKOHOMIYHOI LITKOJH iHIIOMY Cy0’€KTOBi; MOXKJIMBOMY 3aCTOCYBaHHIO €KO-
HOMiYHOI CHJIM MalOTh NepeayBaTH MpoLeypH AOTOBIPHOTO BUpPIIIEHHS MPOOJIeM i3 MOXIIH-
BHUM BiJIIIIKOJYBAHHSM 3aBJaHUX 30MTKIB, TOOTO Mepexia J0 aKTUBHUX 3aXOJ(iB BIUIMBY — OC-
TaHHINA apryMeHT.

Posrnsmaroun yeproBuil crielianbHAN MPHHIHI MiKHAPOIHOTO €KOHOMIYHOTO TMpaBa —
MPUHIUI MiXKHAPOJIHOT CITIBMpaIli 3 METOI PO3BUTKY, HEOOXiTHO 3a3HAYMTH, IO BiH € BiAHOC-
HO HOBHUM, a TIPaBO JIEPKaB, 10 PO3BHBAIOTLCS, HA OTPUMAaHHS JOMIOMOTH 3 METOI PO3BUTKY
Oe3nocepeIHbO TMOB’s3aHE 3 MPUHIMIIAMM CyBEpEeHiTETy i HeBTpydaHHA. SIk migkpeciroe
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1. BpoyHii, «MeTa HaJaHHs JOIOMOTH Mae OyTH MPaBOMipHOI0, i JOMOBJIEHICTh PO AOTIOMO-
ry Mmignajgae miJ HOpMH 3arajbHOr0 Mi>KHapOAHOTO MpaBa, 30KpeMa BOHA He TIOBUHHA CHpUs-
THU TiIrOTOBLI HEMPaBOMIPHOTO 3aCTOCYBAHHS CHIIN»!%, TOOTO HEHOIyCTHMO, 100 HaJaHHS
JOTIOMOTH TIPU3BOAMIIO IO IOPYIISHHS CyBepeHHOI piBHOCTI AepkaB. [1pu HagaHHi Jonomorn
Tpeba notpumysarucs npuHuiis Kondepenuii OOH i3 Toprismi Ta po3Butky20. OTie, 3MiCT
3raJlaHoro MPHUHIKITY MOYKHA 3BECTH JI0 TAKKUX TMOJIOKEHb: peaji3allis npaBa Ha PO3BUTOK Ma€
BifOyBaTHCs LIISIXOM MUPHOI CHIBIpaLi MK Aep:KaBaMy, 110 PO3BUBAIOTHCSA, i MiXK PO3BUHE-
HUMH JIep>kaBaMu i OyTH CIIPSIMOBAHOIO Ha MOJIMIICHHS! 10OpoOyTy i pPO3BUTOK HalliOHAJb-
HUX €KOHOMIK; JIepKaBH, IO PO3BUBAIOTHCS, MAIOTh IIPABO HA OTPUMAHHS TOITOMOTH IJISl PO3-
BUTKY; HAJIaHHS JOTIOMOTH ISl PO3BUTKY Ma€ CITiBBiTHOCUTHCS 3 MPHUHIMIIAMH CYBEPEHITETY
i HeBTpyUYaHHs; HAJAaHHS JOTIOMOTH JIJISI PO3BUTKY HE MOXKE CIIPUSITH HETPaBOMipHOMY 3aCTO-
CYBAHHIO CHJIM CTOCOBHO OyJIb-SIKOTO iHIIIOTO Cy0’€KTa MiKHapOIHOTO MpaBa, CIPSMOBAHOT Ha
MOPYLICHHS1 CYBEepEHHOT PIBHOCTI JiepaB; HaJlaHHs JIOTIOMOTH Ha PO3BUTOK Mae BifOyBaTHcs
B YiTKO OKPECIeHHUX MIKHApPOAHO-IIPABOBUMH JOKYMEHTAMH Mexax.

I3 momepeaHiM MPHUHIMIIOM YacTKOBO TIOB’SI3aHUI HACTYIHHN MPHHIUIT MiXXHAPOIHOTO
€KOHOMIYHOTO TIpaBa — MPHHIAI cTabifi3alii eKCIIOpTHUX HaIXOMKeHb 10 Jep)KaB, 0 pO3-
BHBAIOTHECS. METOI0 IIBOTO TPHHIUITY € TTOM’SIKIIEHHS HECTPUATINBUX HACTIAKIB IS LUX
JepkaB B yMOBaX HECTaOIIbHOCTI CBITOBMX CHPOBHHHUX PUHKIB. KITIOUOBi MOJOXKEHHS IIOTO
NPUHIUIY Taki: 000B’A30K PO3BUHEHHMX JEpXKaB CIPHUATH TMOM’SKIIEHHIO HECTPUSTIUBUX
HaCIiJKiB HeCTab1IbHOCTI CUPOBUHHUX PUHKIB [T AepKaB, 10 PO3BUBAIOTHCA, LUIAXOM Ha-
JiaHHs Ge30IIaTHOT 0moMOr; 000B’ 330K PO3BHHEHUX [ICpKaB CHIBIPALIOBaTH B YCYHEHHI
MIepEIIKo/ Ha MUIAXY TOPTiBJi Ta MOMIMIIeHHi YMOB i 3miticHeHHs. [Ipu LBOMY JIep/KaBH Ma-
I0Th BKUBATH 3aXOIH [UTs 3a0€3MeueHHs JOAATKOBHUX BHTINl Y MiXKHAPOIHIH Toprle TS ep-
JKaB, sIKi PO3BUBAIOTHCS, 3 METOIO 30iJIbILICHHS BAIIOTHUX HAIIXO/DKEHB JI0 IIUX KpaiH, MPUCKO-
PEHHS TEMIIIB X EKOHOMIYHOTO 3pOCTaHHs, 301/IbIIEHHS MOXIIMBOCTEH JeprKaB, 1110 PO3BUBA-
I0ThCSl B PO3IIMPEHHI CBITOBOT TopriBii. Bee e mMae 37ilficHIOBaTUCS HUISIXOM TOJIMIIICHHS
YMOB JOCTYILy Ha PHHKH TOBapiB, IO CTAHOBISITH iHTEpEC IS IepKaB, SKi PO3BUBAIOTHCA, i
CIIPHUSATH BCTAHOBJICHHIO CTa0ITbHUX, CIPaBeUIMBUX i BUTIAHUX LiH HA CHPOBUHHI TOBApH, a
TaKO)X 3aCTOCYBAHHSM IIpaBa KOPHCTYBATHUCS NOCATHEHHAMHN HAYKH i TeXHiKn2!.

XapakTepusyrouu, e OJUH MPUHIUI MiXKHAPOJHOTO €KOHOMIYHOTO TMpaBa — MPHUHIUIM
piBHONpPABHOI y4acTi Aepxkas, 110 PO3BUBAIOTHCS, B MXKHAPOJHUX €KOHOMIYHUX BiJTHOCHHAX,
XOUeThbcs MiAKPECTUTH HOro LiJIbOBY CIPSIMOBAHICTh, KA HacaMIlepes MoJsirae B HaJaHHi
MOXKITUBOCTI JUIsl IeprKaB, IO PO3BUBAIOTHCS, OpaTH y4acTh y MpPOLECi MPUUHATTS pillleHb 3
mpobJieM CcBiTOBOI ekoHOMikH. 30Kkpema, B [Iporpami niii 3i BctaHoBieHHs HoBoro miskHapon-
HOTO €KOHOMI4HOTO TMOPAIKY 3a3HAYAETHCS, 1O pe(bopMyBaHH;{ Mi;KHaponHol' BaJIFOTHOT CHC-
TEMHU MOXUIMBE, Cepe/] iHIIOTO, 32 YMOBH MOBHOT i e(heKTUBHOI yJacTi iepas, 110 possuBa-
I0ThCsI, Ha BCix (pazax mpouecy MPUAHSATTS puueHb mpo (hopmyBaHHs CrpaBeITHBOT i HamifHOT
BaJIFOTHOT CUCTEMH Ta 32 YMOB PiBHOINPABHOT y4acTi 3raJjlaHuX JepxaB B yCiX opraHax, AKi om-
panbOBYIOTh TaKy pedopmy, 30kpema Pani kepyrounx MixHapomgHoro BamoTHOTo (oHIY. Y
KOHTEKCTi IIbOTO MPUHIIMITY BaXXITUBA POJIb HAIEXKUTH Jlexmaparii mpo BctaHoBieHHS HoBoro
MIXXHApOJHOTO €KOHOMIYHOTO MOpPsAKY Ta XapTii eKOHOMiYHUX TpaB i 00OB’s3KiB JepraB.
CaMe B IMX IOKYMEHTax 3HAHIIIOB CBOE MMiATBEPIKSHHS MPUHIIMI HEBiJl’€MHOTO CyBEpeHiTe-
Ty JepkaB Haj CBOIMH OararcTBaMu, MPUPOIHUMHU pecypcaMy i eKOHOMIYHOIO HisUTBHICTIO.
OcTaHHil TPUHLMII TICHO MOB’SI3aHUI 3 MPUHLIMIIOM PiBHOMPABHOT y4acTi AepxaB, 110 PO3BH-
BalOTHCS, B MDKHAPOJHUX €KOHOMIUYHUX BiTHOCHHAX.

OKpeMo CITiJl OKPEeCIUTH 3MICT TaKuX CHelialbHUX TPUHIHITB MiXXKHAPOAHOTO €KO-
HOMIYHOTO TMpaBa, sIK perymtoBanHs KoHTpomo AisutbHOCTI THK Ta mpuHImm crnipaBeaamBoro
PO3MOiTY BUTiZ Bijl «3aranbpHOTO cnanky». OOuaBa MprHLIMIK NMepeOyBatoTh HA CTafil cra-
HOBJICHHS, ajieé ChOTO/IHI 3HaXOJSATh CBOE BilJ3epKalieHHs B JOKTPUHI MiXKHAPOTHOTO €KO-
HOMIYHOTO TIpaBa.

3MiCT MepLIoro NPHHLKITY TONArae B MOEAHAHHI CYKyTHOCTI HOPM i IiZXOZiB 10 peryio-
BaHHA nisutbHOCTI THK Ta BI/IpO6J'IeHH1 €IMHOTO MEXaHi3My Mi>KHapOIHO- TPaBOBOIO KOHTPO-
Mo TXHBOI AisibHOCTI. Takuii MexaHi3M KOHTpPOJI0 Mae peryiroBard HisuibHicTh THK Ha
YHiBEpCaJIbHOMY PiBHi, IUITXOM CTBOPEHHS HA iHCTHUTYLiiHiIi OCHOBI MEpBUHHUMH Cy0’€KTa-
MH MDKHApOIHOIO €KOHOMIYHOTO MpaBa peryisTuBHUX HopM AisiabHocTi THK. [lo choroani
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lNMpaBoBa cuctema YkpaiHu U MixkHapogHe npaBo, NOpiBHsSIbHE NPaBO3HaBCTBO

II[e He CKJIaocs Ai€BOro MiXKHapOJHO-IIPaBOBOTO MeXaHi3My perymoBanHs AisinbHocTi THK B
MiXKHApOAHUX €KOHOMIYHMX BigHOCWMHax??. HasBHi JOKyMEHTH, SIKi PEeryilorTh AisNIbHICTb
THK, MatoTh po3pi3HEeHUI | OKpeMO CIIpsIMOBaHU XapakTep. PerymtoBaHHsS KOHTPOJIO Mislib-
Hocti THK monsrae y nparneHHi cy0’€KTiB MiKHApOAHOTO €KOHOMIYHOTO TIpaBa yOe3neunuTH
ce0e BiJl MOXKJIIMBOTO PYHHIBHOTO BIUIMBY Ha €KOHOMiKY, OCOOJHBO KpaiH, III0 PO3BUBAIOTHCS.
[lle Xaprist ekoHOMiuHMX MpaB Ta 000B’s3kiB (1974 p.) Mana Ha MeTi OOMEXUTH AisTbHICTD
THK. o Toro x ctBopenns Komicii OOH i3 THK, Llentpy i3 THK npu OOH mano cnpusitu
po3pobinenHto i npuitHaTTIO Kogexcy noseainku THK. 3aBasku 1boMy MPUHLUI KOHTPOJIHO
nismeHOCTi THK HaOyBae HOBOro 3Ha4YeHHs | BOMpae B ceOe MUTaHHS MOBard 30BHIIIHBOTO i
BHYTPILITHBOTO CYBEPEHITETY Nep:KaBH, 0 TpHiiMae 3a00pOHH 3aCTOCYBAHHS €KOHOMIYHHX i
noniTnuHUX 3axoniB THK cTocoBHO okpeMux cy0’e€KTiB Mi>kKHApOIHOTO €KOHOMIYHOTO MpaBa
i 3000B’s13y€ 70 CIIJIBHOT y4YacTi B OXOPOHi HABKOJMIIHBOTO MPUPOAHOTO cepenoBuina. J{s
JOCATHEHHS PiBHS €(EeKTUBHOIO PEryJIOBaHHS HEOOXiTHO MPUHAHITH KOMIUIEKCHUI MiXHa-
POAHO-TIPABOBUMN PETYNATUBHUI TOKYMEHT.

1o cTrocyeThes 3MiCTy IPYroro MPUHIKIY — CIIPABEAIMBOTO PO3MOILTY BUTOJ Bill «3arajib-
HOI CHalIMHW», TO BiH TakoX mepeOyBae y cTaiii GpopMyBaHHS, K i MOMepenHiii MpHHIHUI
Mi>KHApOJTHOTO EKOHOMIYHOTO TpaBa. KoHIIemIist «3arajibHOT CIaIuHIY, KA BIiepiie Oyna oK-
peciena me B 1967 poui, Mana 3actocoByBarucs nHa CBiTOBOro okeaHy Ta HOro pecypcis.
[TpuHUMT «3aranbHOT CHAAIIMHU JIFOICTBa» ChOTOMHI, BiANOBiAHO M0 KoHBeHILIT 3 MOpPCHKOTO
npaBa, 03Ha4aE, 110 AisUIbHICTh Y palioHi «3arajlbHOTO CHAIKy» Ma€ CIPUATH PO3BUTKOBI CBIiTO-
BOT €KOHOMIKH 1 30a1aHCOBAaHOMY 3pOCTaHHIO MI>XKHAPOAHOT TOPTiBIIi, & TAKOX CIIPUATH MiXKHA-
POmHIH criBMpalli s BCeOIYHOTO PO3BUTKY BCiX JieprKaB, TepeLyCciM THX, SKi pO3BUBAIOTHCS23.
Oco0nBe 3Ha4YEHHsI ChOTO/IHI B Mi>XKHAPOTHOMY €KOHOMIYHOMY TMpaBi HAOyJIO MUTaHHS MiXKHa-
POIHO-TIPaBOBOTO PEryJIIOBaHHS MpaB AepikaB Ha 00’ €KTH, SKi PO3TAIIOBaHi 32 MeXKaMU OKpe-
MOI JIepKaBU B Mi>KHAPOIHOMY paifoHi MOPCBKOTO JHA, KOCMIYHOMY ITPOCTOpPi, AHTapKTHL,
BIJKpUTOMY MOPi TOLIO, BKIIFOUAOUM TXHI MpUpOAHi pecypcu?4. [IpuHUMN «3arajbHOro craji-
Ky» hopMye BimnpaBHy TOUKY IUTS MPOILECY IIbOTO PEryaroBaHHs. Pa3oM i3 THM MOHSTTS «3a-
TajbHOTO CrajKy» — e MOXKJTMBICTh 3arajlbHOOOCTYITHOTO, CIIEHOTO, KOHTPOJIEOBAHOTO HA
PIBHUX IJIS BCIX yMOBaXx IpaBa KOPHCTYBaHHs, ajie He BOJIONiHHSI IPHUPOTHUM pecypcom.

Hagenena xapakreprcTrka crielialibHUX MPUHIHITIB Ml)KHElpOIIHOFO €KOHOMiYHOTO npasa
HE Mae 3araJlbHOBU3HAHOTO XapakTepy. EKOHOMiuHU 3MiCT HaBeJeHUX MPUHIUIIIB, SK i cami
BOHM, 3a3Ha€ MOCTIMHMUX BIUIMBIB 1 3MiH. 3a3HaueHa cuUcTeMa MPUHLUIMIB i XapaKTepUucTHKa
TXHBOTO 3MICTY 3a XKOTHHX YMOB HE € BUUEPITHOIO, OCTATOYHOIO Y 3arajiskHOBU3HAHO0. Pa3om
3 TUM PO3IJIAHYTI CHeLialbHi MPUHIAIN Mi>KHAPOAHOTO €KOHOMIYHOTO TIpaBa MOXYTh CIIPHSI-
TH 3 SICYyBaHHIO CYTi MOCTANOI CHCTEMH MiXXHApPOTHO-TIPABOBOTO PETYIIOBAHHS MiKHAPOTHUX
€KOHOMIYHMX BinmHOCHH. Came 3aBAsIKM BULIOMY PiBHIO KOHKpETH3allii Ta MEHIIIOMY PiBHIO a0-
CTpaKIil, HOPIBHSAHO 3 3araJIbHOBU3HAHUMM NPUHLUIIAMHY, X MeTa MOJISATae B UiTKill ramy3esiit
CIIPSAMOBAHOCTI. 3aBJsKH il crieliaibHUX MPUHIIMITIB MEXaHI3M MiXXHApOJIHO-TIPABOBOTO Pe-
TyJIOBaHHS OTPHMYE JiTKO OKPECIICHY Taly3eBy ClpIMOBaHiCTh. BoHa mossirae B 3akpimieHHi
3acaji CHiBiCHyBaHHA Cy0’€KTiB MiXHApOJHOTO E€KOHOMIYHOTO mpaBa. Pasom i3 Tum
BiJICYTHICTh €IMHOTO, YiTKOTO ¥ 3araJlbHOBU3HAHOTO Cy0’€KTaMU MiXKHAPOIHOTO €KOHOMiYHO-
ro npasa KozuikamiHoro JIOKyMEHTa 3 OKPECJICHUM Y HbOMY MepeikoM CreLialbHIX TPHH-
LUITiB Ml)KHapOJIHOFO €KOHOMIYHOTO MpaBa — MePeLIKO/a Ha LIIAXY BIPOBA/DKCHHS €IMHOI pe-
TYJISTUBHOI CUCTEMHU rany31 HopwmaruBHe 3aKpinieHHs Mae Mo€HyBaTH B COOi MPaKTHYHI Ha-
MpAIOBaHHS Cy0’ €KTiB MiXKHAPOJHOTO EKOHOMIYHOTO MpaBa 3 METOI 3aralibHOO00B’ I3KOBOB-
IO TaTy3eBOTO MOUTMPEHHS il IUX MPUHIUIIIB.
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2 Bozycnasckuii M. M. MexayHapogHOe SKOHOMUYECKoe npaso. — M., 1986. — 303 c.; bysaiinux I E. O6-
uienpu3HaHHbIE HOPMBI B COBPEMEHHOM MexXayHaponHoM mpase. — K., 1984. — 269 c.; Byesainux I'E. T1paBo-
BOE PETYJIMPOBaHUE MEKAYyHAPOAHBIX dKOHOMHUUeckux oTHowenuit. K., 1977. — 382 c.; Bacunenko B.A. Oc-
HOBBI TEOpHHU MexTyHapoaHoro npasa. — K., 1988. — 288 c.; Benvawunos I M. OCHOBBI MEX Iy HAPOIHOIO 3KO-
HOMHUYecKoro npasa. — M., 1994. — 110 c., Boumoeguu C.A. IIpuHUMIIEI MEXTyHApOJHO-TIPABOBOIO PEryJInpo-
BaHMs SkoHoMHueckux otHouienuit // KI'Y um. T.I'Illepuenko. — K., 1988. — 127 c.; Kyuep b.H. MexnyHa-
POAHBIN 3KOHOMHUYECKHUIT MPaBONOPAAOK (BOMPOCH! TPABOBOTO PEryJIUPOBAHMS MEXIYHAPOAHBIX SKOHOMHYE-

170



Xapuyk O.0. BuaHayeHHs npypoan Ta 3MiCTy creuianbHUX NPUHUMNIB MibKHapOAHOTrO. ..

ckux oTHowmeHuit). — K., 1988. — 228 c.; IlIkoda B.I. ®opMupoBaHue U pa3BUTHE MPUHIKUIIOB MEXTyHAPOI-
HOro mpasa (posib MEXyHapOIHbIX SKOHOMUYECKUX OpraHm3anuii). ABTopedepar Ha COUCK. yUeH. CTENeHH
KaHg. ropun. Hayk. 12.00.10. — M, 1987. — 14 c.

3 Byeaiinux I E. O6menpu3HaHHbe HOPMBI B COBPEMEHHOM MeXKTyHapoaHom mpase.1984.-C. 236., Veen-
ko E.T. MexpayHapoaHoe s3koHomudeckoe mpaBo // MIT. — 1982. — C. 385-392, Awasckuii 5.M. K Bonpocy o
MEXyHapOIHOM 3KoHOMHUYeckoM TipaBe. — B kH.: XXVIII exerognoe cobpanue CoBeTCKOW accoluanuu
MexayHapoaHoro npasa. Tesucel noknanos. — M., 1985. — C. 23; Bozycnaeckuii M. M. MexayHapoIHOe KO-
HOMH4YecKoe TpaBo. — M., 1986. — C. 102-118; Schwarzenberger G. The Principles and Standards of Economic
Law. The Hague, 1981, p. 96.

4 Kappo JI., >Kiotiap I1. MexxyHapoaHoe 3KOHOMUYECKoe TIpaBo. — M., 2001. — C. 14-37; Onpuwxo B.D.
Mixxnapoane ekoHoMmiuHe mpaso. — K., 2003. — C. 56-61; [Llymunog B.M. MexnyHapoqgHOE SKOHOMHYECKOE
mpaso. — M., 2002. B 2 ku. K. 1. — C. 70-135; Voitovich Sergei A. International economic organizations in
the international legal process. Dordrecht etc.: Martinus Nijhett, 1995. — P. 14.

5 Komaposa JI.A. Mex iy HapofHO-[IPABOBbIe NPUHLKIILI U (HOPMBI IKOHOMHUECKOTO COTPYAHHYECTBA TO-
cynapctB. — M., 1986. — C. 23.

6 [Ilymunos B.M. MextyHapoaHOe S5KOHOMUYECKOE npaBo. — M., 2002. B 2 ku. Ku. 1. — C.91.

7 Botimosuu C.A. TIpUHIHAIIBI MEK Y HAPOIHO-IIPABOBOTO PETYIMPOBAHUS IKOHOMUIECKUX OTHOLIEHHIH //
KI'Y um. T.I'llleBuenxo. — K., 1988. — C. 73.

8 [llaban H.C. TlpMHUMI HEAUCKPUMHUHALIMU B MEXK/yHAPOIHBIX SJKOHOMUYECKUX OTHOLIEHUSX // Mex-
IyHapoIHOE MpaBO Ha cIy)X0e MHUpa M COTpyAHHuYecTBa rocyaapctB. —M., 1981. — C.143; Bacunenxo B.A.,
Veenxo E.T. [lpuHIin HeANCKPUMUHALIMMK B chepe MeXTyHapOAHBIX IKOHOMHYECKUX oTHOIIeHuit // CoBet-
CKHI eXerogHuK MexayHapoaHoro npasa 1983 r. — M., 1984. — C. 37; ITupozog A.B. MexayHapoIHble 3KO-
HOMHYECKHE OTHOLICHUS: MPUHLMII CyBepeHHOoro paBeHcTBa. — K., 1987. — C. 15; Boiimosuy C.A. [lpunuunsl
MEK/Ty HApPOTHO-ITPAaBOBOTO peryiupoBanus skoHomuueckux otHomenuid / KI'Y um. T.I.Ilepuenko. — K.,
1988. - C. 104.

9 Bozycnascxuii M.M. MexayHaponHoe S5KOHOMHYECKOE npaBo. — M., 1986. — C. 102-103.

10 Meranbuime nus.: Jexnapayis npo BcTaHoBIeHHs HOBOro Mi>KHAPOIHOIO €KOHOMIYHOIO TOPSIKY. —
n4 C.

11 [fenucos B.H. Nexnapauis i Ilporpama aiif npo BcTaHoBaeHHs HOBOro MiskHapOaHOro €KOHOMIYHOTO
nopsaaky 1974 p. // FOpunnuna ennukionenis: B 6 T. — T. 2. / Tonosa penxon. 10.C. Hlemmyyenko. — K.,
1999. - C. 27.

12 ffenucos B.H. Op.cit. — C. 27-28.

13 Jlexnapayis npo BcraHoBieHHs HoBoro Mi>kHapoHOro eKOHOMiUHOTO TOpsAKY Bia 1 Tapeus 1974 p.,
m 4 b.

14 Bogimosuu C.A.. Op.cit. — C. 75-76.

15 Bysatinux I'E. TlpaBoe peryiupoBaHue MEKLYHAPOMHBIX SJKOHOMUYECKUX OTHOIEeHUH. — K., 1977. —
C. 323.

16 Bogimosuu C.A. Op.cit. — C. 86.

17 Bysaiinux I’ E. Tpasoe Op.cit. — C. 297.

18 Boiimosuu C.A. 1bid. — C. 91.

19 Bpoynnu A. Mexaynaponnoe npago: B 2 ku. — M., 1977. — C. 228.

20 Cnosapv mexncoynapoonozo npasa / Ots. pea. b.M. Knumenko. — M., 1986. — C. 311. Ta noaarkoso
muB.: Illogxam Hyp. IlporpeccuBHOe pa3BUTHE MPHHIUIIOB MEXTYyHAPOAHOTO Mpasa, kacaromuxcs Hosoro
MEK/Iy HApOZHOT0 SIKOHOMHUYECKOro nopsiaka / Asroped. k.1o.H. — M., 1992. — C. 13-14.

21 [llosxkam Hyp. 1bid.. — C. 14-15.

22 Benvamunos I'' M. MexayHapoHOE SDKOHOMUYECKOE MPaBo U npouecc. Yuebuuk. — M., 2004. — C. 386,
390.

23 [lIxooa B.I" ®opMupOBaHKe W Pa3BUTHE NIPUHLUIOB MEXIYHAPOJHOTO NpaBa (POJib MEMK Ty HAPOIHbIX
HKOHOMHMYECKHX OpraHm3anuii). ABropedepar Ha CONCK. y4eH. CTENeHHM KaHIWAATa IOPUANYECKHX Hayk.
12.00.10. — M, 1987. — C.16.

24 Benvamunoe I'M. Op.cit. — C. 331.

Ompumaro 4.04.2006
Pe3srome
B crarbe paccMarpuBacTCa MPOUCXOXKIACHUE, COACPIKAHUE U XapaKTECPUCTHUKA CIICHUAJIbHBIX IPUHLUIIOB

MEK/TyHapOIHOTO 3KOHOMUYECKOTO MpaBa. ABTOP IMpPUIIEN K BHIBOAY O HEOOXOAWMOCTHU NMPUHATHS €JHHOTO
ME>K/Ly HapOHO-TIPAaBOBOTO aKTa C LEJIBIO CO3JaHMs OOIENPU3HAHHON PETyIATOPHOH CHCTEMBI OTPACIH.
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MNPALAA HAYKOBIIB MIZKHAPOJHOI'O HEHTPY ITPABOBUX ITPOBJIEM
IHTEJIEKTYAJIbHOI BJIACHOCTI"

[IpaBoBi mpobieMu iHTeNeKTyaIbHOT BIACHOCTI, 30KpeMa MpoodaeMH KOMepLiiHUX TO3HA-
YeHb, OCTAHHIM 9acOM NPHUBEPTAIOTH yce OiNbIy yBary yKpaiHChKUX HAyKOBIIIB i IPAKTHKIB Yy
niii cdepi. Pearnizanis KOHCTUTYLIHHOTO MOJIOXKEHHS CTOCOBHO OXOPOHM iHTEJIEKTYyasbHOT
BJIACHOCTI MoTpedye hopMyBaHHS e(PEKTUBHOTO MeXaHi3My 3a0e3IeueHHs MPaBOMipPHOTO BH-
KOPUCTaHHS TakuxX OO'€KTIB, K TOProBesbHI MapKu, KOMepUiiiHi HaliMeHyBaHHS Ta reo-
rpa¢ivyi 3a3HavyeHHs. Lli 00'€eKTH BUCTYNarOTh HEOOXiAHMMH aTpuOyTaMH KOMEPIIiHHOT,
i AMPUEMHHUIBKOT, BHPOOHHYOT Ta 30BHIIIHLOSKOHOMIUHOT MiSITBHOCTI Cy0'€KTiB TOCTIOAApPIO-
BaHH pi3HUX (hopM BracHocTi. ChOro/Hi B 1il cdepi mipaTrcTBo 3arpoxye epeKTUBHOMY PO3-
BUTKOBI PUHKOBUX BiIHOCHH y KpaiHi, MOJIMIIEHHIO Mi>XHAPOIHOI TOPTiBIi, MiTHECEHHIO Tpe-
CTIXKY nepxaBu. Cepen mMpUYKMH MOAIOHOrO CTaHy pededl MO)KHa Ha3BaTU i HEJOCKOHATICTb
HalliOHAJBHOIO 3aKOHOJABCTBA, i HEOCTATHIO PO3pOOKY HABEAEHUX MPOOIEM HA TEOpEeTHd-
HOMY, HAyKOBO-JIOCJIiTHULILKOMY PiBHi.

Oco0IMBO aKTyaJbHUM BHIIECKAa3aHe € IJIs TAKOro 00'€KTa iHTeJeKTyalbHOT BJIACHOCTI,
K KoMmepiiitHe (¢ipmoBe) HafimeHyBaHHsS. HUHI OCHOBHUM (yHKIIOHaJbHAM HaBaHTa)KeH-
HSM KOMEpLiiiHOTO HaliMEeHYBaHHs € HOro MOCEpeAHHULTBO B CUCTEMi B3aEMOBIAHOCHH MiX
BUPOOHMKAMHU Ta CHOXXKMBauaMu. BOHO Takoxx € CBOEPiIIHUM BiZOOpaKeHHSAM IiJIOBOI pery-
Tauii ¢pipMu, ckiagoBoro ii mpecTuxky il aBToputeTy. Bnano Bubpane komepuiliHe HaliMeHy-
BaHHs MPUBAOIIOE TTOKYIIIB, 10 BIUTUBAE Ha 30UTBIIEHHsS 00'€MiB MPOAaXy ¥ MOJaIbIIOro
PO3BUTKY BUpOOHHIITBA. OTHAK AJIs TOTO, 100 1eil 00'€KT Mir e()eKTUBHO BUKOPHUCTOBYBATH-
Csl B EKOHOMIYHOMY 00iry HeoOXi/JHa HaJle)KHa peryiaMeHTallisi HOro MpaBoOBOIO PEKUMY.

[Tpukpo KOHCTaTyBaTH, 110 HE BCTAHOBJICHO TPABOBOTO PEryJIFOBaHHS KOMEPLiMHUX Hali-
MEHYBaHb Ha 3aKOHOJAaBUYOMY PiBHi, a IIe CTAHOBUTH ICTOTHY IMpoOyieMy JijIsi Cy0'eKTiB mpaBa
L1010 KOMEPLIiHOro HaliMeHyBaHHS, OCKUJIbKM BiICYTHIl BllacHe MpaBOBUIl IHCTpyMEHTapiii
3aXUCTy IXHiX mpaB. Tako BiguyBaeThcs Opak HayKOBUX JOCTiKeHb y il chepi. Tomy, 3
OISy HAa aKTyaJbHICTh NMPOOJIEMAaTWKH Ta HAsSBHE COLiaNbHE 3aMOBICHHS, OYEBHIHOIO €
HaraJipHICTh HayKOBO-TIPaKTHYHOTO BUIaHHS «KomepiiiHi HaiiMeHyBaHHs: OCHOBHI IPaBOBi
aCTeKTH», B SIKOMY aBTOpM 30ipHUKa 3IiHCHUNN MIHMPOKY TEOPETHUHY po3poOKy mpobiem
CY4YacHOTO ¥ MepCrneKTUBHOTO PO3BUTKY CUCTEMH OXOPOHHM KOMEPLIHHUX HaliMEeHyBaHb, MOKa-
3]l LUIAXM BIOCKOHAJEHHS BiJMOBIHOIO 3aKOHOAABCTBA B YMOBax PO3BUTKY PHHKOBHX
BiZTHOCHH.

© .M. llleBuenxko, 2006

* Peuensis Ha KH.: Bowuysxuit FO.JI, Koznosa O.0., Anopowyx I O. Komepuiiini HaiiMmeHyBaHHs:
OCHOBHI npaBoBi acniekTu: HaykoBo-nipaktiude Buaanus / ITig 3ar. pea. 10.C. Illemiryuenka. — K.: TOB
«Bupasanurso «lOpranuna gymkay, 2006. — 216 c.
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PeueHsii

VY 1boMy BHUIAHHI JeTaIbHO PO3MIAAIOTHCS MOHATTA KOMEpLiiHOro HaiiMeHyBaHHs, Horo
3HAUEHHS U1 €KOHOMIYHOIO PO3BUTKY AEPKaBH, MPOCTEKEHO iCTOPil0 PO3BUTKY MPAaBOBOTO
peryIIOBaHHS KOMEPLiiHIX HallMEeHYBaHb, PO3KPUTO OCOOIHMBOCTI 3MICTy MpaBa Ha BKa3aHUI
00’ €KT.

B mporueci migroroBku maaHoi poboTu aBTopamMu OyB OMpalbOBaHUM 3HAYHHN 00CAT Ma-
Tepiany, SIKMH OXOIUIIOE 3aKOHOJABCTBO YKpaiHM Ta 3aKOHOMABUi aKTH 3apyOiXHMX KpaiH, i
BIIEpIIe 3iiCHEHO iX 3aranbHUH aHaji3 Ta KOMEHTap 3aKOHOAaBCTBa y cepi mpaBoBoi 0XOpo-
HU KOMepLiliHOro HaliMeHyBaHHS. 3alpONOHOBAHO TE€BHi BJOCKOHAJCHHS YHHHOIO
HalllOHAJIbHOTO 3aKOHOJABCTBA B 1iii cdepi.

Oco0nuBy yBary NMpHIiJIeHO aHaTi30Bi 0COOINBOCTEH 3MiCTy Cy0'€KTUBHOTO MpaBa Ha KO-
MepIlifiHe HaiiMeHyBaHHs, MOUIMPEHWM BHUIMAJKaM TOPYLIEHb MpaB Ha HBOTO, MpobreMam
[UBIJILHO-TTPaBOBOTO, aIMiHiCTPaTUBHOTO Ta KPUMiHAIBHOTO 3aXMCTY TpaBa Ha KOMepIiiiHe
HaliMeHyBaHH:.

[TunpHOT yBaru uynTadiB 3acayroByrOTh TaKOX JOAATKHU, B AKUX yneplie B YkpaiHi 3pobie-
HO J100ip YNHHUX HAI[IOHAJILHUX HOPMATUBHUX aKTiB Ta aKTiB 3apyOi>KHUX KpaiH CTOCOBHO pe-
TYJIIOBaHHS KOMEPUiiHIX HalfMEeHYBaHb.

CTpyKTYpHOIO OCOOJIHMBICTIO TAHOTO HAYKOBO-IIPAKTHYHOTO BUIAHHS € CIIOBHUK-IOBITHIK
TEPMiHiB, SKi CTOCYIOTHCSI 3arajibHUX LUBIIEHO-TIPABOBUX Ta €KOHOMIYHMX MOHSTH TOCIIO-
JapchKoi JisIBbHOCTI, 00'€KTiB MpaBa iHTENEKTyalbHOI BJIACHOCTI, NMPaBOBOIO CTaTyCy
MiANPUEMCTB, OpraHizauiii, yCTaHOB, aHTUMOHOIOJIBHOTO 3aKOHOJABCTBA.

3aranoM MO)KHa 3pOOWTH BHCHOBOK, IIO IF0 POOOTY MiATOTOBIICHO HA OCHOBI CyYacHUX
JOCIiKeHb TpaBa iHTEJIEeKTYalbHOI BIACHOCTI, 3 YpaxyBaHHIM BITYM3HSHOI Ta 3apyOi’kHOT
CYIOBOi TPAKTHUKH, JOCBIAYy IisSUIBHOCTI MiDKHApOOHWX opraHizauniii. KopucHumu mis Ha-
YKOBIIIB i MPAaKTHKIB MOXKYTh OyTH 1 3aIpONIOHOBAHI aBTOPaMH MPOMO3HUIIii CTOCOBHO BJJOCKO-
HaJICHHS YMHHOTO 3aKOHO/IABCTBA MPO BPETYJIIOBAHHS BiTHOCHH II0A0 KOMEPIIHHUX HaiiMeHy-
BaHb.

[IpomoHoBaHe HAyKOBO-TPAKTUYHE BUAAHHS, IiArOTOBICHe B MiXkKHApOAHOMY LIEHTDI 1pa-
BOBHX TPOo0JIeM IHTEJIEKTYaIbHOI BIACHOCTI Mpy IHCTUTYTI nepxkaH i mpasa iM. B.M. Kopelib-
koro HAH Vkpainu, Oyne 0e3yMOBHO KOPHUCHHMM JJIsl IMiIMIPUEMIIIB, IOPHUCTIB, €KOHOMICTIB,
CTYAEHTIB Ta BUKJIaJadiB IOPUANYHUX BUIINX HABYAIBHHUX 3aKJIAiB JTAHOTO MPOdiio, mMHpo-
KoMy Kouy (paxiBLiB B c¢epi mpaBa iHTENEKTyalIbHOT BIACHOCTI.

Ompumano 5.09.2006

JLI. PABOLIAIIKO

Jeonio leanosuu Pabowanko, 0oxmop rwopuouy-
HUX Hayk, npogecop Jlvsiscokozco yHisepcumenty
bi3necy ma npasa

HOBE BUJIAHHA ¥V CO®EPI IHTEJEKTYAJIbHOI BTIACHOCTI *

Peasizaniisi KOHCTUTYLIHOTO MOJIOKEHHS OO0 OXOPOHM iHTEJIEKTYallbHOI BIACHOCTI MO-
Tpebye GpopMyBaHHs B YKpaiHi MakCUMalbHO €(peKTUBHOTO Ta MPABOMipPHOTO BUKOPUCTAHHS
00’€eKTiB POMHUCIOBOI BlacHocTi. Ha kanb, HUHILIHIA cTaH BUKOPUCTAHHS TaKUX 00’€KTiB
TIPOMHUCIIOBOI BJIACHOCTI, SIK TOPrOBEJIbHI MapKy, KOMEPIIiiiHi HalilMeHyBaHHs Ta reorpadivHi
3a3HAuCHHS XapaKTePH3y€eThCS IMUPOKOMACIITAOHUM IMiPaTCTBOM, IO 3arpOXKye €(heKTHBHOMY
PO3BUTKOBI pUHKOBUX BiJHOCHH y KpaiHi, MOJIMIIEHAS Mi>KHAPOIHOT TOPTiBJIi, MPECTHKY Jep-
KaBH.

© JII. Pg6ommanxo, 2006

* Peuensis Ha ku.: [IpaBoBa 0X0poHa KOMEPLIHHUX 1T03HAYEHb B YKpaiHi: mpobieMu Teopii i mpak-
Ttuku: 36. Hayk. crareii / 3a 3ar. pen. 10.C. llemmyuenka, FO.JI. Boumupkoro. — K.: [HcTUTYT nepxasu
i mpaBa im. B.M. Kopeubkoro HAH VYkpainu; TOB «Bugasaunrso «fOpunuuna gymka», 2006. — 638 c.)
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AKTyanbHICTh TpoOJIeM, pO3DISHYTUX Y HEUIOAaBHO BUIAHOMY MiXKHApOJAHUM LIEHTPOM
MPaBOBUX MPOOJIeM iHTEJIEKTYa bHOT BIacHOCTI MpH IHCTUTYTI feprkaBw i mpasa im. B.M. Ko-
pelbkoro 30ipHUKY HaykoBHUX mpailb «[IpaBoBa oxopoHa KOMepLiiHMX MO3HAYeHb B YKpaiHi:
npobJeMu Teopii i mpakTukuy 3a penakiiero 1.;0.H. F0.C. Illemmyuenka Ta k.10.H. FO0.JI. bo-
UIBKOTo, oueBuaHa. Ciif 3ayBaKWTH, IIO L0 MPOOJIEMATUKY MEBHOIO MipOI0 JTOCIHIIKYE
HU3Ka BITUYM3HIHMX yueHUX, cepell akux [.O. Anapouyk, F0.JI. bommueskuii, FO.M. Kanina,
H.C. Ky3nenora, M.B. INananiit Ta inmi npaBo3nasii. OHaK, 3aJIMIIAIOTLCS 11032 YBAror Mu-
TaHHS TEOPETUYHOTO i MPAKTUYHOTO XapakTepy, L0 BUMaratoTh CEpHO3HOT HAyKOBOT JUCKYCil.
CaMe Taky IUCKYCilO TIPOTIOHYIOTh aBTOPH 30ipHHKA — MPOBiIHI HAYKOBII i MPAKTHKH B IIii
rajysi.

ABTOpU pO3DISHYJIM TPOOJIEMH CYYaCHOTO i MEPCHEKTUBHOTO PO3BUTKY CUCTEMH OXOPO-
HU KOMEpLilfHMX IMO3Ha4eHb, MOKAa3ajW NUIIXH BIOCKOHAIEHHS BilNOBiTHOTO MpPaBOBOTO
iHCTUTYTYy B yMOBaxX pO3BUTKY PHHKOBHX BiIHOCHH, MpOaHaJi3yBaJli 3aKOHOIABCTBO, SKE pe-
TYJIIO€ OpraHi3allito Ta JisUIbHICTh OpraHiB, 110 3a0€3MeYy0Th OXOPOHY Ta 3aXUCT LIUX BaXIIU-
BHUX 00’€KTiB MPOMUCIIOBOI BJIACHOCTI, C(hOPMYJTIOBAJIM Ta OOIPYHTYBaJIM MPOTMO3HMIIiT 00
MOro BIOCKOHAJIEHHS.

B crarTsx rpyHTOBHO BHCBITICHI IeTali HAI[iOHAIBFHOTO 3aKOHOJABCTBA MIOAO KO-
MEpLiHHUX MO3Ha4eHb, OCHOBHI TeH/EHMIi ()OpMYyBaHHS MPABOBOTO iHCTUTYTY KOMEpPLiHHUX
MO3HAYeHb, HOBEJH 3apy0i’KHOTO 3aKOHOAABCTBA Ta MPaKTHKa Horo 3actocyBaHHs. [lokasaHi
0cOo0NMMBOCTI LIMBIJIBHOTO, KPUMiHANBHOTO, aAMiHICTPATUBHO-MIPOLIECYATBHOTO MOPSAKY PO3-
DSy CIIOPiB, IO BHHUKAIOTH Y 3B’A3KY 3 NMPaBOBHM 3aXHCTOM TOPTOBEIBHUX MapoK, KO-
MepLiiHUX HaliMeHyBaHb Ta reorpadiyHUX 3a3HaueHb.

[To3uTHBHO OLiHIOIOUW MPOBEJCHE JOCIHIKEHHS, HEOOXiTHO MPHU LILOMY 3ayBaXKUTH, IO
notpedye TUOIIOro BUBUCHHS I BUKOpHcTaHHs AocBia nep:kaB CHJI y coepi oxopoHH Ko-
MepUiiHUX To3HaueHb. lle BaXITMBO 1 MOAANBIIOTO0 BAOCKOHAJIEHHS 3aKOHOIABCTBA YK-
palHH CTOCOBHO peryJFOBaHHS CYCHiJIBHUX BiJTHOCHH, MOB A3aHUX i3 BiAMOBIqHUMHU 00’ €KTa-
MU TIPOMHUCIIOBOT BIACHOCTI. TakoX BUAAETHCS NOLUITBHUM LIMPIIEe BUKOPUCTAHHS CTATUCTHY-
HOTO Marepiaiy, Meperisay CyIoBoi MPaKTUKH IO0 MOPYLISHb NMpaB Ha KOMEpLiliHi mo3Ha-
yeHHs. Lle momomarae copMmyroBaTi JOMATKOBI MPOTO3ULIii, SIKi MAIOTh EPCIIEKTHBY TPaK-
TUYHOTO 3aCTOCYBaHHS.

Ta monpu wi 3ayBakeHHs TpeOa BU3HATH BUCOKUIT HAyKOBO-TIPAKTUYHUH PiBEHB IMiATOTOB-
neHoi npaui. ToMmy € migcraBa 3poOUTH BUCHOBOK, L0 FOPUINYHA FPOMAJICBKICTh, HAYKOBIII Ta
MPaKTUKK y cdepi iHTeNeKTyanbHOT BIACHOCTI OTpUMalH (yHIaMeHTalbHe, LlikaBe i Kopuc-
HE BUJAHHs. X0ueThCs CMOAIBATUC, IO 3aro4aTkoBaHi B Mi>kHapoIHOMY LIEHTpPi MPaBOBUX
npoOsieM iHTeNeKTyanbHOoi BIacHOCTI mpH IHetutyTi mepxkasm i mpasa iM.B.M.Koperpkoro
HAHY HaykoBo-npakTHUHi TOCIiPKEHHS aKTyalbHUX MpoOJieM TpaBa iHTeIeKTyaabHOI Biac-
HOCTI i Hajiani COpUSTUMYTh HOSIBi TAKUX MOTPIOHUX BUIAHD.

Ompumano 12.09.2006

CTYAEHTCBKA JYMKA CTOCOBHO HIAPYYHHUKA*

Hagpsig um XTOCH 31 CTY/IeHTIB IOpUANYHUX By3iB OyJie 3arepeuyBaTH, 10 Teopis AepKaBu
i paBa € QpyHIaMEHTAIBHOI TUCIMILIIHOIO, sIKa 3aKJiajja€ OCHOBY MalOyTHiX mpodeciiHuX
IOPUNYHUX 3HaHb. BiomMuM € i To# ¢axT, 1o miApyIHUKY 3 i€l AUCLMILTIHU AOCUTH CyTie-
pewInBi, HEJJOCKOHAJTI Ta CKJIAHI JJis CIPUAHATTS. [[pHeMHIM BUHATKOM CTaB HOBHH MiApyy-
HUK, HallMCaHUH aBTOPCHKUM KOJIEKTHBOM, SIKUIl BAJIO MOEJHY€E JOCBiJ 3aKOHOAABUOT, MTPaK-
TUYHOT, HAYKOBO1 Ta OCBITHBOT AiSNTILHOCTI.

Leit mimpydHrK po3paxoBaHWil HA CTYJCHTIB i BIKJIAJIadiB BUIINX HABYAIBHUX 3aKIAJiB.
Bin MicTuTh OCHOBHI 0a30Bi 3HaHHS Teopii Aepxasu i npasa. [ligpyyHUK HaNMCaHUN KOJEK-
THBOM BHCOKOKBai(hikoBaHux aBTopiB. Cepesl HUX — aKaJieMiKH, YICHU-KOPECTTOHIeHTH AKa-
nemii [lpaBoBux Hayk YkpaiHu, JOKTOpM Ta KaHAUAATH IOPUAUYHHUX HAyK.

* Teopis mepskaBu i npasa. Akagemiunuii kypc. [linpyunuk / 3a pen. O.B. 3aiiuyka, H.M. Onimen-
ko. — K.: FOpinkom Inrtep, 2006. — 688 c.
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Lle BugaHH4 € BAAJIO0 cpoOO0 BUCBITIACHHS BXKe C(HOPMOBAHUX KaTeropii i MoHATH 3a-
rajibHOI Teopii Aep)kaBu i MpaBa, a TAKOX BUCBITIEHHS HOBMX TEHAEHLiH i LUIAXiB 1X cydac-
HOIO PO3BUTKY.

B Hamm yac mBUIKAMHA TeMITAMHU PO3BUBAETHCS IOpUANTHA HayKa. KirtouoBoro € mpobiema-
THKa PO3BHUTKY (PEHOMEHa Jep)KaBH, ii PoJli K ComiaibHOrO apOiTpa, opraHisarii 3arajabHo-
HalliOHAJBHOTO KOMITPOMICY. 3 IaHOTO MUTaHHs HAKMCAaHO 0araro HayKOBHX MpaLb i myOminm-
CTUYHUX CTaTeH, ajie He BCi BOHU BiJINOBiJalOTh BAMOraM Cy4acHOCTi.

Oco0nuBICTIO 3raJjaHoOro Mipy4YHUKA € Te, 1[0 B HbOMY PO3KPHUTI €BOJIOLiiHI nepeTBo-
peHHs B ranysi Teopii mpasa. LlikaBuMH € TiaymMayeHHs METOAOJIOrii, 3arajJjbHOHAYKOBUX Me-
TOZIB Cy9acHOI IOPHINYHOI HayKH. B IeHTpi yBaru aBTOpiB CKJIAHI MATAHHS npaBopo3yMiHH;[
(O. Komunenko, O. 3a1/1qy1<) komi3iii mpasa (C. BO6pOBHI/IK) MPaBOBUX CHUCTEM CY4acCHOCTi
(H. Oniwenko). Y mipy4HUKY HaBeICHO ue@nmun AKi MOXKYTh 30araTuTH CBiTOIIIS]L CTYACH-
ta. Cnig 3ayBaxkuTy, 110 6arato mpoOsieM, BUCBITIEHUX y MiAPYYHHUKY, MOXKYTh BBaXKaTUCH
JUCKYCIHHUMM i 6yTI/I JIOPEYHUMH /sl HOBUX HAYKOBHX p06iT Ta 06r0130pel-1},

Jist 3pyYHOCTI CTyACHTIB, A KPAIIOro 3aCBOCHHS Marepiajy B HiApy4HUKY [OJAHO Tab-
T Ta CXeMHU, sIKi MICTATh OCHOBHI ifiei # monoxkeHHs. 3ampOIIOHOBaHE BUIAHHS € JIOTiYHUM
3a BUKJIAJOM 1 CTPYKTyporo. JlaHuii miApyIHUK MOXKE CTaTH 023010 JJIsl IPYHTOBHOTO BHUBUYECH-
HS Ta 3aCBOEHHSI OCHOBOIIOJIOXKHUX i/1ed Teopil neprkaBu i mpasa.

besymMoBHOIO TiepeBaror0 BHJAHHA € HOro 3MicT, KMl AIMICHO MO)XHA BBaKaTH aka-
JaeMmiuHuM. Binmosini Ha cBOi 3amUTaHHA MOXYTb 3HAWTH AK MEPIIOKYPCHUKH, TakK i Ti, XTO
CKJIaZIaTUMe BUITyCKHI iCITUTHU. 3 OISy HA BJIACHUWM CTYyNEHTCHKWN CeciiHUW JOCBij 3a3Ha-
9aeMo, IO MiATOTOBKA 3 BUKOPHCTAHHSAM CaMe IBOTO MiApyYHUKA CTaHE KOPHCHUM IS CTY-
JICHTIB CTOJIMYHUX BY3iB.

BpaxoByrouu cTyIeHTChbKHUI TOCBiJl i KOPUCTYIOUUCH HATOIOK, XOUEMO LIUPO MOJSKYBaTH
BUCHMUM [HCTUTYTY neprxaBH i npasa iM. B.M. Koperpkoro HAH VYkpainu, IncTutyTy 3akoHo-
naBctBa BepxoBHoi Paau Ykpainu, Buknanadam KuiBcekoro yHiBepcurtety mpasa HAH Vk-
paiHu 3a BIajuii, Cy4acHH 1 aKTyaabHUI MiAPYyYHUK 3 TEOpii AepKaBH i mpasa.

Cmyoenmu Kuiscoxoeo ynieepcumemy npaea HAH Ykpainu
C.I. Bepesicox, M. J]. Hockoea, A.Il. Ionuapyxk, 1.11. Oniwenko

Ompumano 1.06. 2006
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HAYKOBA XPOHIKA

B.C. BIT'YH

B’auecnae Cmenanosuyu bizyn, xanoudam iopu-
OuuHux Hayx, noueHT KuiBCBKOTO yHiBEpCHTETY
npaBa HAH Vkpaiuu, HaykoBuii crniBpoOiTHUK
IHcTuTyTY nepxaswu i mpasa iM. B. M. Kopetpkoro
HAH VYkpainu

BCEYKPATHCHKA HAYKOBO-ITPAKTUYHA KOH®EPEHIIIA
«CYYACHA YKPATHCBKA JEPKABA: ICTOPUYHI IMIIEPATUBH CTAHOBJIEH-
HsI, TEHJIEHIII TA TIPOBJIEMHA PO3BUTKY»

22 ceprnst 2006 p. B [HCTUTYTI moniTHYHKX 1 eTHOHaioHABHKX nociimkenb HAH Ykpaian
im. L.O. Kypaca BinOymnacst BceykpaiHCbka HayKoBO-TpakTHuHa KoHdepeHuis «CyuacHa VYk-
paiHCbKa JAepxkaBa: iCTOPUYHi iMIepaTUBM CTAHOBJIEHHSA, TEHICHLIl Ta MpPoOJIeMH PO3BUTKYY,
npucBsiueHa 15-i piuHuLi He3aIeKHOCTI YKpa'l'HI/I

v KOH(bepeHuu B3SUJTH Y4YacTh yqem MOJITONOTH, TIONITHKH, (haXiBLi cOLlioryMaHiTapHUX Ha-
NpsSIMiB HayKH, SKi TPE/CTaBHITH CBOT JIOTIOBiA ¥ BUCTYTIH. 30erMa B poOoTi KoH(pepeHiT B3s-
JIM yyacTb akajieMiku it unenu-kopecnonaentT HAH Ykpainu O.C. Ouunienko, 10.A. JleBenenp,
M.1. Muxansuenko, O.M. Maiibopoaa, C.B. Kynpunupkuii, A.B. Toncroyxos, B.I1. Harpe6esns-
HUH Ta iHMIi.

Bapto 3a3HaunTH cepeq iHIIKMX OMOBi/I MPOBIAHUX colianbHUX ¢inocodiB i MOMITONOTIB,
icTOpuKiB 1 MpaBO3HABIIIB.

Joxkrop dinocodpcrkux Hayk, uneH-kopecnonaeHT HAH Ykpainun M.1. Muxans4eHko BUCTY-
MUB 3 IOTOBiIII0 Ha TeMy «[1I'ITHaaUsITE pOKiB He3anex)HOCTi YKpaiHu: Mpist i pe3ynsrariy». Bin
npoaHasi3yBaB LUISX, KU mpoiiia YkpalHa 10 He3anexHOCTI ¥ CKIaaHi MpoLecu Cy4acHOl
Tpanchopmarii. Ha qymky BueHOro, 3 SIKMM MOTOAMIKCS MPHUCYTHI, 3podneHuid y 1991 p. Hapo-
JIoM YKpalHM icTOpUYHUIT BUOip Ha KOPUCTH YTBOPEHHS HE3JIE)XKHOI AeprkaBU OyB 3aKOHOMipHUM
MiICyMKOM TPUBAJIOT0 MPOLECY MOUIYKY (POPM HAI[IOHAIBHOTO MOJITUYHOTO CAMOBU3HAYEHHSI.

JlokTop icTopn4yHMX Hayk, mpodecop, 3acCTylMHHUK aupekropa IHCTHTyTy icTopii YkpaiHu
HAH VYxpaiuu C.B. Kynsuuipkuii BUTOJIOCHUB JIOTIOBiIb-MipKyBaHHs Ha TeMy «PaasHcbkuil TUM
HaLliOHAJIBHOI JIep)KaBHOCTI Ta Horo micue B yKpalHChKOMY Aep>kaBOTBOpuoMy mporeci». Ha
JIYMKY iCTOpHIKa, POIIeC CTAaHOBJIEHHSI Cy4acHO! YKpaTtHChKOI IepKaBHOCTI HEMUCITUMHUI 6e3 Ta-
KHUX YMHHUKIB, K paAsSHChKUN TUM HalliOHABLHOI IEpXKaBHOCTI. BinbLIicTh yKkpaiHiliB, 30KkpeMa
W HUHINIHIX TOJIITHKIB JKWJIM | TpalioBaiy B paJsHCHKI YacH i Ti€0 4M iHIIOIO MipOO BUXOBaHi
it copMoBaHi pafsTHCHKOIO 100010. BiH TakoX BiJl3HAYUB POJIb PATHCHKOT i KOMYHICTUYHOT HO-
MEHKJIaTypHu B TpaHc(hopMaLiiiHUX npolecax cydyacHoi YKpaiHu. YueHuil Takox 3ayBayKUB TaKy
«PaASHCHKY WIHHICTBY», SIK MaTepHaNi3M — 3BUYKa O TOTO, IO JepaBa 3aBXKAW AOATHME Tpo
rpoMaasiHuHa. HesnarHicTh paisHCHKOTO Nafy BiAMOBiZaTH Lil LiHHOCTI CIpUYMHMIA PO3Maj
nepxasu. HuHi BinOyBaeThcs mporec aganTarii 10 HOBUX, PUHKOBMX YMOB iCHyBaHHs. Bce e
TAKOXK 3yMOBIIIOE i1 PO3BUTOK Cy4acHOI YKPAiHChKOI AE€pKaBHU.

Pannuxk Ipe3snaenra Ykpainu, HapogHuil aenmytar Ykpainu 2-ro ta 3-ro cknukanb M. 1. Cu-
pOTa BUCTYIHB 3 A0noBinato «llepcrnekTuBr po3BUTKY YKPaTHCHKOT A€PKABHOCTI B MPOLIECi KOH-
cTUTYLilHOT pedopmmy». Brazasiiu Ha CyMHIBU B JEriTUMHOCTI pe)opMH, BiH TaKOXK yKazaB Ha
MOXJTHBI TIPOOJIEMH Yy 3B’SI3Ky 3 HEWIiTKICTIO HOBUX TMoJjioxeHb KoHcTuTyii. s mpukiamy mpo-

© B.C. biryn, 2006
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bieyH B.C. BceykpaiHcbka HayKOBO-NpakTUiHa KOHbepeHujis. ..

MOBEI[h HaBiB MoJIokeHHS 4.5 ¢T.103 mpo Te, mo «4eprosi Bubopu [Ipe3uaenra Ykpainu mpoBo-
JSTBCSI B OCTAHHIO HENII0 OCTAaHHBOTO MicALS IM'SITOr0 pOKy MOBHOBaXeHb [Ipesmnmenra Y-
paiam». Ha nymKy mosiTuka, Ha BiqMiHy BiJl KOHCTUTYI# iHIIKX nepxas, sk-oT CLIA uu norme-
penHboi pemakmii KoncTutyii Ykpainu, Ae 9iTKO BCTAHOBIIOBAjacs Aara, HEUITKUM € HUHI
CTPOK «IOYaTKy MOBHOBaxKeHb» [Ipe3usieHTa: uu To Jara OroJiolIeHHs pe3yJbTaTiB BUOOpPIB, Yu
Jiata CKJIaJeHHs nprcary. JlomoBinay TakokK BUCIOBUBCS OO MUTaHb MUHYJIUX BUOOPIB, SKi Ha
Horo IyMKy, MOKHA BBaXKAaTH JE€MOKPATHYHUMH, OfHAK Y MOXKHA BBXKATH 1X YSCHUMH — 3aJIHd-
HIA€ThCs MUTAHHIM. AHaJI3 COLlialIbHOTO CKIIally HUHIIIHBOI BepxoBHoi Paau, 3a cnoBamu M. J1.
Cupotn, ohiLiifHO He OTPHITIONHIOETHCS, SIK Y MUHYJIOMY. Y ckiaai Bepxosnuoi Pagu Ginbiie mo-
JIOBMHH JICMy TaTiB € MUJIbIIOHEpaMH, 1110 BILTMBAaTUMeE i Ha CYTh JisuIbHOCTI mapnameHTy. [TomiTuk
TaKOXX OKPECJIMB IIUIAXH PO3B’A3aHHS OKPEMHUX TOJNITHYHUX NMPOOIIeM i 3aKITNKaB YYSHHUX, 30Kpe-
Ma MpaBO3HABIiB, aKTHBHIIIIE HAYKOBO BILUIUBATH HA MOJIITHYHI nmpouecu B Kpa'l'Hi

JlOKTOp IoOpHANYHNIX HAYK, podecop, 3aBidysad Biyiily Teopii nepxkasy i npasa IHcTutyTy
JepxaBu i mpaea iM. B.M. KopeuLKoro HAH Vkpaiun, 3acny>KeH1/11/1 IOPUCT YKpamI/I
H.M. Oniwenko 3anpornoHyBana A0onoBiae «l"apmMoHizalis npaBoBoi cucTeMu YKpaiHH: OCHOBHI
HampsIMH ¥ TEHJIEHITi1», HABIBIIM BIIACHUH aHAi3 TaKUX MPOOJieM, TK eeKTUBHICTh 3aKOHO/IaB-
CTBa, MOJOJIAHHS MPABOBOTO HIrii3My, B3aEMO3B’ 130K MPABOBOT CUCTEMHU i1 JIepKaBH, T€HIEPHO-
yyTiuBa nojituka. Ha 11 mymKy, mpu po3B’si3aHHi mpobieMn epeKTHBHOCTI 3aKOHO/IaBCTBA Ma€
BpPaXOBYBATHCs BHYTPIlIHiM, HallOHAJILHUI acheKT 1 30BHIlIHINM, HaBiTh 30BHIIIHBOIHTET-
pauiiiHuii, moB’si3aHKUi 3 IMIUIEMEHTALIi€I0 MiXKHAPOAHUX CTAHIAPTIB y 3aKOHOAABCTBO YKpaiHU.
EdekTuBHiCTh 3aKOHOAABCTBA MOXKE BU3HAYATUCS SK HOTO AIi€BICTIO B 3arajJbHOTEOPETHYHOMY
acmeKTi, Tak i Moa0 KOKHOT ranmy3si. L{ikaBoto, Ha AyMKy BUE€HOI, € TPOIMO3UILLisl PO CTBOPEHHS
€11MHOTO HAYKOBO-EKCTIEPTHOTO HEHTPY 3 MUTAaHb 3aKOHOAABCTBA, TOKJIMKAHOTO HalaBaTH HayKo-
By JIOTIOMOTY 3aKoHOZaBLeBi. Mloro meTa — excriepTusa i iHBEHTapu3allisl 3aKOHIB, BUSBIICHHS
KOJIi3i#l i popMyBaHHSI CUCTEMHU, rayy3eil Ta iHCTUTYTIB MpaBa.

Y KOHTEKCTi reHIepHO-UyTIIMBOI MOJITHKH, Ha TyMKy npodecopa H.M. OHileHko, 0CHOB-
HOIO Npo0JeMOI0 BITUM3HSHOIO 3aKOHOAABCTBA Y c(epi reHzepy € AeKIapaTUBHICTh HOro moso-
KeHb. BUNpaBUTH TaKy CHTYyalil0 MOXKe CTBOPEHHS MPEIMETHOTO 3aKOHOAABCTBA, OPi€HTOBAHO-
ro Ha Po3B’sA3aHHA NPAKTUYHUX FeHIEPHUX NPOOJIeM, JeTanbHe PeryroBaHHs OKPEMUX acleKTiB
CTAHOBJICHHsI TeHJIEPHOT PiBHOCTI, 3aKOHO/IaBUEe BU3HAUYCHHS BChOTO CIIEKTPa MPaB Ta MOMJIUBO-
CTell, AiKi MICTUTh TOHSTTS «rEeHAEepHAa PIBHICTB». Y LBOMY 3B’S3KYy CJiJi BECTHU MOBY MpO
«PIBHICTb MPaB, MOMXJIMBOCTEW)» Ta 000B’A3KOBO — MPO «PiBHICTb Pe3yJIbLTaTiBY.

Ha xoH¢epeHwii cBoi 1omoBiAi ¥ BUCTyNM MpeacTaBWiM i iHIII BYeHi, JOCTiAHUKIB. Ma-
Tepiaiu KoH(EepeHLil IIaHy€eThCs BUJATH HAYKOBUM 301pHUKOM.

3a pesyipraTaMu HAyKOBOI JUCKYCii Ta OOTOBOpPEHHS CXBaJieHO Pe30Jrorlii, mo MicTATh ro-
JIOBHI BUCHOBKH, SIKUX AIMIIIN YYaCHUKU KOH(EPEHIlii, a TAKOXK pEeKOMEHAllii HayKOBUM KOJICK-
THBaM, (axiBLsM y rajysi HONITHYHUX HayK, HAyKOBO-OCBITHIM OpraHi3auisM Ta ycTaHOBaMm, op-
raHam JIep>KaBHOI BJIaJy i ynpaBiiHHS.

PE30OJIIOIIA
BCEYKPaiHCHhKOI HAYKOBO-NPAKTHYHOI KOH(pepeHIii
«CyuacHa ykpaiHcbKa Jep;kaBa: icTOpHYHI iMIIepaTHBH CTAHOBJICHHS,
TeHJeHNLil Ta MpodJeMH PO3BUTKY»

M. Kuis 22 cepnus 2006 p.

OOGroBopuBILY MPOOIEMH, 110 CTOCYIOThCS iCTOPIi CTAHOBIEHHS YKpaiHCbKOI AepxkaBu, Cy-
YacHOTO eTally Ta MepCIeKTHB 11 PO3BUTKY yYaCHUKH KOH(pEpeHLiT AIWIITH TaKiX BUCHOBKIB.

1. 3pobnennit y 1991 p. Hapogom YkpaiHu icTopuuHHIA BUOIp HA KOPUCTh YTBOPEHHS He3a-
JIEXKHOT lepkaBy OyB 3aKOHOMipHHM TTiJICYMKOM TPHBAJIOrO Mpoliecy MOIIyKy (Gopm HauioHab-
HOTO IMOJITUYHOTO CaMOBHU3HAYEHHSI.

2. 3a pokH He3aJeKHOCTi Hapoi YKpaiHM CTBOPHB YCi MpaBOBi Ta iHCTUTYUilHI aTpudyTn
cBoel nepxkaBu. Hagano ynaHocTi KoHetutyuii Ykpainu, c(opMoBaHO cucTeMy BlIaJid, B OCHOB-
HOMY ITPOBEIEHO PO3MEXKYBAaHHS MOBHOBAXEHb MK 11 TiJIKAMH, PO3BUHYTO CUCTEMY MpPEACTaB-
HUIBKOT IEMOKpaTii, BIOCKOHAJIEHO MPOIEypy BHOOPIB yCiX piBHIB, CTBOPEHO YMOBH ISl CaMO-
opraHisauii rpomMajsH Ta JUisi TPOAYKTUBHOIO Jialory MiX IpOMajJChbKUMHU OpraHi3aiisMu Ta
Jiep’KaBHUMH OpraHaMu.
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3. XapakTep cydacHoi YKpaiHCHKOI IepyKaBHOCTI BEJIMKOIO MipOIO BH3HAYAE€THCS 00CTaBHHA-
MU TepexiTHOro nepiomy BiA KOMaHIHO-aAMiHICTPaTHBHUX 1O JIEMOKpaTHYHUX (opMm op-
raHizallii CyCHiJIbHOTO JKUTTS, IO BiIOMBAETHCS HA JIisSX IePKABHOTO KePiBHUIITBA, OPraHiB Bia-
JIM 1 Iep’KaBHOTO YIPaBIIiHHS.

4. Po3BUTOK JiepKaBHOT CUCTeMHU B YKpaiHi pO3BHBAETHCS, CIHUPAKOYUCh HA TEOPETHUUHHIA
(¢byHOaMeHT y ranmysi AepikaBu i mpaBa, MOJIITHUYHUX HayK, 3arajbHol i MOJITHYHOI icTopii Yk-
painn. Baromuii BHECOK y (opMyBaHHs HayKOBHX 3acaj [ep>KaBOTBOPEHHS, JePKABHOTO yTI-
paBJ'llHHH 3pobneno ycranoBamu HAH Ykpanm TaKUMU SIK IHCTHTyT AepKaBu i mpaBa
iMm. B.M. Kopernpkoro, [HCTUTYT moniTHYHMX i eTHOHAIiOHANBHUX nociimkensb iM. [.dD. Kypaca,
Inctutyt ictopii Vkpainum, InctutryT ¢inocodii im. I.C. CkoBopoau, IHcTUTyT cowuionorii.
BiTunsHsiHa Hayka He JMlIe MO3HAHOMUIIA TPOMAJCHKICTh, IepyKaBHUN icTeOimMeHT i3 Teope-
TUYHUMU 3100yTKaMH TIepeaoBOi CBITOBOT HAYKH, a i MOMOBHUIIA HAYKy BJIACHUMH TOJIOKEHHS-
MH, SIKi BPaXOBYIOTb OCOOIMBOCTI YKPAiHCBKOTO JEP)KABOTBOPEHHS i MONITHYHOIO MPOLECY.
BenbpMu miigHUMU 17151 3MiLHEHHS TEOPETUYHOTO (PyHIAMEHTY JIepIKABOTBOPEHH:I Oysin HayKOBi
i myOmiuHi AMCKYCii, y4acTh y HUX MOPAA 3 YUCHUMH Hpe,Z[CTaBHI/IKlB OpraHiB BIaH i JleprKaB-
HOTO YTPaBJIHHS, YAM TOCHIIIOBABCS HE JIMIIE HAyKOBHMH, a ¥ TONITHKO-TIPAKTHYHHUHA 3MicCT
pillieHb, SKUMU BU3HAYAIMCS TIPUHIIMITY, i Ta GOPMHU AEPIKABHOI IHCTUTYLiai3allil.

5. BigzHauaroun BaroMmuii BHECOK BiTUM3HSHOT HAyKH Yy Jep)KaBOTBOpYMH mpoliec, koHpe-
peHLlis pa3oM 3 TUM 3BEpPTA€ yBary Ha HEJOCTaTHIO PO3POOJICHICTh Py aKTyalbHHUX MPOoOJieM
JlepkaBH, NpaBa, MoJIiTHYHOI opraHizauii cycrninecTBa. Hacamnepen, e npoOiiemu napiameHTa-
pU3My, a B LIMPIIOMY CEHCI — pecmyOmikaHi3My, MUTaHHS POJIi IHCTUTYTY IpEe3WICHTCTBA,
B32€MOBI/IHOCHH MiXK BJIQJIOI0 Ta OMO3HLI€I0, QYyHKIii i MOBHOBaYKEHb MICLIEBOTO CaMOBPSLY-
BaHHS, CyCIIJILHOrO KOHTPOIIIO 32 JisiMu Biagu. KoHueHTpaist 3ycuilb y4eHUX Ha BKa3aHHUX Ta
iHIKX mpobyiieMax Mae MOEAHYBATUCS 31 CTBOPEHHSIM JJIsl IXHBOT POOOTH HAJIS)KHUX YMOB — 3a-
0e3MnevyeHHsIM [HUPIIOTo, HiX Terep, OCTYITy 10 3apyOixkHOT JiTeparypu, 1o [HTepHeT-pecypciB,
MOXJIMBOCTSIMH ISl 3aKOPAOHHUX BiJpsi/IXKeHb, MPOBEJCHHS HAYKOBUX OOTOBOPEHb aKTyallbHUX
MONITUKO-NPAaBOBUX MUTaHb PO3BUTKY AEPXKaBH.

Kondepenuis pekomenaye:

1. HaykoBHM KoOJeKTHBaM, (paxiBIgM y rajysi HoJiTHYHUX HayK:

1.1. Po3mmputy y miaHax HayKOBHUX IOCTiDKEHb TEMATHKY, L0 CTOCYEThCS HarajibHUX
MOJITUKO-NIPABOBHUX MUTAHb PO3BUTKY YKPaiHCHKOT JI€pKaBH, 1 ONTUMAIBHOI aAMiHICTpaTHBHO-
TEPUTOPiaATbHOI MOAETI, MiABUIIEHHS e(h)eKTUBHOCTI AiSITLHOCTI OpraHiB IepKaBHOI BIaaH, Aep-
JKQBHOTO YIPAaBJIiHHS { MICIIEBOTO CaMOBPSITy BAaHHSI.

1.2. AKTuBi3yBaTH 3/iHCHEHHS HAyKOIO MPOTHOCTUYHOI Ta peKOMeHaliitHOT (yHKLiH.

1.3. Po3mmpuTy npakTUKy opraHizaiiii i mpoBeJeHHs MiKIUCIUIUTIHAPHUX JOCIiKEeHb, 3a-
Jy4eHHs 0 PO3POOKH KOHKPETHHX TEOPETHYHHUX MpoOseM Aep>KaBOTBOPEHHS (axiBLiB pi3HUX
rajxy3eid 3HaHHS.

1.4. TlocunuTty MpOCBITHUIBKY (QYHKII0 HAyKH, 301IBIINTH MiATOTOBKY HAyKOBO-TIOMYJISP-
HUX BHUJIAHb i3 I€P>KaBHO-MIPABOBOI, MOJIITHYHOI, ICTOPUKO-TIOJITOIOTIYHOT TEMATHKH, aKTHBHIIIIE
BHUKOPUCTOBYBATH JUIsl TIPONIaraH i HayKOBOTO 3HAHHA i3 3a3Ha4eHOI TEeMaTUKH MOXJIMBOCTEH 3a-
co0iB MacoBoT iHpopMarlii, pecypci [HTepHETY.

2. IIpe3naii HAH Ykpainu, MiHicTepcTBY OCBiTH i HAyKH YKpaiHm:

2.1. CTBOpHUTH BCcEyKpaiHChbKY KOOpIMHALIMHY paay 3 TpoOiieM PO3BUTKY YKpaiHChKOI aep-
JKaBH, TIOKJIABIIM Ha Hel BU3HAYEHHS HAWIMEPCTIEKTHUBHIIINX HAYKOBHUX JOCIIIKEHB, MiJCyMKOM
SKUX MOXKYTh CTaTH ONITUMAIIbHI MOJIeJIi opraHi3auii Biajiy Ta yrnpasBiiHHS B JepiKaBi.

2.2. Ilocunuty yBary a0 MiAroToBKW (axiBIiB 3 Teopii JepKaBH, BIaAN Ta YNPaBIiHHS Ye-
pe3 IOKTOpaHTypy i acmipaHTypy.

2.3. MiHicTepcTBY OCBiTH 1 Hayku YKpaiHU IIupLIe BIPOBa)KyBaTH y HaBYaJIbHUI MpoLec
CTIELKYPCH 3 IUTaHb iCTOPii Ta ChOTOJCHHUX MPOOJIeM YKPaiHCHKOTO AEPKABOTBOPECHHS.

2.4. 361nbIKUTH MOXKIUBOCTI (axiBLsIM 3 MUTaHb TEOPii JePKABOTBOPEHHS AJIS BiJPsAIKEHb
y HAyKOBi LIEHTPW iHIIMX KpaiH, MOCHIINTH yBary /0 MOMOBHEHHS 0i0mioTeyHnx (OHIIB HayKo-
BHUX YCTAaHOB i BYy3iB 3apyOi>kKHUX KpaiH JIiTeparyporo, CTBOPUTH yMOBH Jijisl BAKOPUCTAHHS pe-
cypciB [HTepHery.

3. Opranam Jep:KaBHOI BJIAH TA YNPABJIHHSI:

3.1. AKTuBHIlLIe 3aNpoBa/KyBaTH B MPAKTUKY JEP)KaBHOIO YNpaBlliHHA peKoMeHAaLlii Ta
MPOTHO3H, Po3po0iIeHi crienianictamMu y cdepi Aep)kaBy, paBa i MOMITHYHIX HayK.
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3.2. IHinitoBaTH pO3ropTaHHs AEP)KABHUX HAYyKOBO-AOCHIJHUX MPOEKTIB, CIPIMOBAHUX Ha
TEOPETHYHE OCMHCIICHHS MPAKTUKH BITYH3HIHOTO JIePKABOTBOPEHHS, Ha BUBYCHHSI TeHICHLIH,
HasBHUX Yy HbOMY, Ha pO3poOKy e(peKTHBHUX MojeNel opraHizauii BIaaM i Jep)KaBHOTO yII-
paBJiHHS.

3.3. AKTHBi3yBaTH NMpPaKTUKy I'POMAJCHKHX JUCKYCili — KOH(EpEeHI i, «KPYIIUX CTOJIBY,
CUMITO31yMiB TOIIO 3 aKTyaJbHUX TMOJITHKO-TIPABOBHUX MPOOJIEM PO3BUTKY YKPaiHCHKOT AepIKaBH.

I0.J1. BOLIHI[bKHH

HOpiu Jlaoucnasoeuu Bowiuuvkuii, xanouoam
FOPUOUYHUX HAYK, OoyeHm, 8.0. pekmopa Kuiecoko-
20 yHieepcumemy npasa HAH Yxpainu

KUIiBCHKUM YHIBEPCUTET IIPABA HAH YKPATHHA
VIOCKOHAJIIOE CBIA MOTEHIIAJI

[leporo BepecHs: LBOro POKy B YKpaiHCHKOMY JOMi BiH6yHI/IC$I YPOUYHCTOCTI 3 HArOAH BPY-
YEHHsI CTYI€HTChKUX KBUTKIB MepIIOKY PCHUKAM Kuiscpkoro yHisepcutery npasa HAH Vipainu.
Hapuarucs B €HOMY B HAIi} epkaBi OPHIMIHOMY HaBYAIIbHO-HAYKOBOMY KOMILIEKCi €BPO-
NelChbKOro THIly, SIKWH mignopsakoBaHuid HauionanbHiil akamemii Hayk Ykpainu, crtae aenasi
npectkHIimM. OOMparouu e yHiBepcuTeT, abiTypieHTH Ta ixHi 0aTbKH peTeNbHO 3HAHOMIITH-
sl 3 loro nepeBaraMy HaJl iHIIUMH FOPUINYHIMH By3aMH KpaiHu, SKUX ChOroaHi Hemano. Crpa-
Ba B ToMy 1o KuiBchkuii yHiBepcuter mpaBa HAH VYkpainu nocimae ocodnuse micue cepen
(narmaHiB cy4acHOi yKpaiHCBbKOI FOPUANYHOT OCBITH.

Te, o yHiBepcUTET MOBaXaloTh y NMpodeciiHMUX KoJiaX, CBIAYMB i CKJIAJ] MOBAXKHOT MPe3uii.
Binomi neprkaBHi [isivi Ta MpaBo3HaBL MPUHILINA MPUBITATH MEPIIOKYPCHUKIB i BUCIOBUTH T10-
Bary /10 yHiBepcuteTy. Ha ypouncroctsix Oynu npucytHi M.B. OHiutyk — HapoaHuii nemyrar Y-
painn, [.I. €EmenbsHoBa — 3acTynmHUK MiHicTpa rocTuuii Ykpaiau, M.I. CtaBHiluyk — 3acTymHUK
ronoBu LlenTpBubopukomy, O.l. MenbHHYEHKO — 3aCTYNHHUK TOJIOBM AHTHMOHOIIOJIBHOTO
xomiteTy Yipainu, B.I1. llleBueHko — renepan-neidTeHaHT, rooBa aneNsLiiHoro BiicbkoBOro cy-
1y, MLI1. Koponenko — rososa cynoBoi nanaru AnnesnsuiiiHoro cyay M. Kuesa, A.M. OceTnHch-
KU — 3aCTYTHUK TOJIOBU rocnoaapcbkoro cyay, M.O. Lllynbra — 3acTynHUK akageMika—ceKkpeTa-
ps BigainenHs ¢inocoii, icropii Ta npaBa HAH Ykpainu, epap Yitnaku — KoHCYI, Nepnii ce-
KpeTap nocoibcTBa Yropcehkoi Pecry0itiku B YipaiHi.

Lleit pik 1Jist FOpUCTiB € 0COOIMBUM, OBiNIeitHUM — 10 poKiB TOMY BCTynuia B Jit0 HOBITHs
Koncrurymnis Ykpainum, 15 pokiB Tomy YkpaiHa moctana sk HesajexHa Aepkasa. CTymneHTam
By3y — MaiiOyTHIM ropucTaM 4epe3 AesKHii Yac JOBEAEThCS peai3oByBaTH Ha MPAKTUII Ta B IO-
BCSKACHHOMY JKUTTI 3aknaieHi KOHCTUTY1i€r0 MPUHIMITH BEPXOBEHCTBA MPaBa, CIIPaBeIMBOCTI
it 3akoHHOCTI. B fepkasi e HeMaso HeBUpIlIEHUX MPoOieM, OB’ sI3aHKUX 3 YTUICHHSM y MO0YT
HOpM mpaBa. [IpaBoOXOpOHHI OpraHu i MpoKyparypa JocCi He ycTajeHi K OpraHu MpaBonopsii-
Ky, L0 BilOBi1al0Th €BponelchbkuM ctangaptram. Cynu, Xou i 3100y/1 cTaTyc He3aIexHOT TIKH
BJIaJM, TaK i HE CTaJIM i€BUM Ta e()eKTHBHUM iHCTUTYTOM 3aXUCTy MpaB JIOAUHH, a CYIOYNHCT-
BO — iCTHHHO cripaBeTMBUM. Hu3Kka collialibHUX MpaB i rapaHTiii 3aTMIIA0ThCS ICKITapOBAHUMH,
asie He 3a0e3MeueHMH MEeXaHi3MOM IOPUANYHOrOo 3axucTy. He BperynboBaHo MexaHi3m Oesrie-
pepBHoro dyHkuionyBanHs Koncruryuiitnoro cymy Ykpainu. Ha sxanb, coBo «kopymiis» y3BuU-
vainocs. JIisi mogosiaHHs 1MX MpobieM KpaiHi moTpiOHI BUCOKOKBaiikoBaHi IOPUCTH, MPABO-
3HABILII.

YHiBEpCHUTET MaKCHUMANBHO CHPUSTHIME TOMY, 00 CTY/IEHTH, Ha0yBIIN TITIMOOKMX 3HAHB, Oy-
JI1 KOPUCHUMH CBOT# iepxasi. Lle He Tibky Oa)kaHHS i MparHeHHs, He TiJIbKU HarajibHa MoTpe-
0a, e, mepi 3a Bce, CTUIIb POOOTH 1 )KUTTS HOBOTO KEPIBHUIITBA BY3Y.

3 HUHIIIHBOIO HABYAJIBLHOTO POKY PO3MOYATO peasi3allilo OHOBJICHOI KOHLEMMl qisIbHOCTI
YHIBEpCHUTETY, siKa CIyryBaTHMe TOMIMIIeHHIO SKOCTi HaBYaHHs, BCEOiYHOMY PO3BUTKOBI 0c0o0Ou-
crocri cryaenTa. [lepxasa norpedye IOPUCTIB, siKi 3a0e3Me4yBaTUMYTh CTBOPEHHS iHHOBALIHHOT

© 10.J1. bommwmipkuii, 2006

Yaconuc Kuiecbkoro yHiBepcuteTy npasa * 2006/3 179



HaykoBa xpoHika

-, t //
\ S /|

\A"

'/ VAN

[Nouecna npe3uzis ypourcTux 300piB

i BUCOKOTEXHOJIOT1YHOT HAlliOHATTLHOT €KOHOMIKH, sIKa MOXKITHBA JINIIE Ha OCHOBI iHTENEKTyallb-
HOT Ipalli, ITUPOKOr0 BUKOPUCTAHHS B HAPOIHOMY rOCIIONApCTBi 00’ €KTIiB iHTEIeKTYalbHOT Bac-
HOCTi. B yHiBepCHTETI CTBOPIOETHCS CEKTOP MPABOBUX MPOOJIEM iHTENEKTYalbHOI BIIaCHOCTI CTO-
COBHO HAayKOBO-JOCJiTHHLBKOT POOOTH, 0 SKOTO OyayTh 3alydeHi, MOpsj i3 BUKIaga4amMu i
acripaHTaMu, TakoX Haiikpaiii ctyaeHtTd. Hanani im Oyne 3a0e3neueHa MOXKIIMBICTh MPOJOBKH-
TH HaBYAHHS a acIipaHTypi.

Kypc Ykpainu Ha eBporneiicbKy iHTerpaiito norpedye it akTuBizaiii Mi>kHApOJHUX BiHOCHH
YHiBepCUTETY 3 MpoBigHUME By3amu €Bponu. Lli cTocyHkr HEOOXiTHO BUKOPHUCTATH B iHTEpecax
MiITOTOBKU CBOTX CTY/AEHTIB, JJIs 3aMI03MUYEHHS KOPUCHOTO JIOCBIly B FOPUINYHIM HayIli Ta OCBITI,
BIOCKOHAJIEHHs! HalliOHAJIbHOTO 3aKOHOZAABCTBA. J{/Is LbOro B YHiBEpCUTETi HELOAABHO CTBOpE-
HO BiJiJT MDKHAPOJHKX 3B’SI3KiB 1 TPaHTIB.

Oco0nuBa yBara pekropary NpUAISEThCS MOCUJICHHIO KOOPAMHALIIMHUX 3B’SI3KIB i3 MpaBo-
OXOPOHHUMHU OpPTraHaMH, MPOKYPaTyporo, CylaMu, MiHICTepCTBaMH, OpraHaM¥ BUKOHABYOT BIa Iy
3 METOI TIIMOIIOro ONMaHyBaHHS CTYIEHTaMH HABMYOK MPAaKTHYHOT AiSUIBHOCTI i MoanbIioro
LiJIbOBOTO MpaLeBIaILTyBaHHs.

s BceOiuHOTO PO3BUTKY CTYACHTA SIK OCOOUCTOCTI OTPIOHO MinTpUMaTH i pO3BUTOK CTY-
JEHTCHKOIO CaMOBP#AyBaHHs, CTBOPEHHS IOPUANYHOI KIIiHiKH. Bee 11e € koHue HeoOXiqHuMu asst
(hopMyBaHHS y CTYACHTIB KyJbTYPH i CTHITIO pOOOTH Cy4acHOTO KepiBHUKA, YIPABIIHIIS, 3aTHO-
r0 CaMOCTIHHO MpUiMaTH MPaBUJIbHI PillICHHS.

Po3ymiroun IiHHICTP MyApOro BHpa3zy «y 3[0pPOBOMY TiJi — 3J0pOBHiIl IyX», HOBE
KepiBHULTBO YHIBEPCUTETY NMPHIIISTHME OCOOJHMBY yBary 3axofaM, sKi CHpPHUSIOTH 340POBOMY
(i3MYHOMY, MCUXOJIOTIYHOMY i MOpallbHOMY pPO3BUTKOBI CTYIEHTIB yHiBepcuteTy. CIOpPTHBHI
TYPTK{ Ta 3MaraHHs, KyJbTypHO-MacoBa po0OTa, Xy[JOXHS CaMOIISUIBHICTh OyayTh 000B’s3KO-
BHUMH €JIEMEHTaMH JKUTTS CTYAEHTA BIPOIOBXK YChOIo Yacy HOro HaBYaHHS.

He 3anumarbcs mo3a yBaroro i HajexHi YMOBH Tpaili IJisi MpogeCcopChKO-BUKIAIAIBKOTO
cKknamy yHiBepcuteTy. HUHILIHBOTO JliTa pO3MOYaTo PeKOHCTPYKLito OymiBii yHiBepcuTeTy. 3a
JIOCUTh KOPOTKHi1 Yyac 3podneHo Hemano. Lle — HOBi BikHa, cyyacHUWil i ecTeTHYHMI X0 yHiBep-
CHUTETY, OHOBJICHUIA (acay OyaiBii yHiBepcuteTy i 6araro iHmoro. Kpok 3a KpOKOM yHiBEepCUTET
HaOyBaTHMe €BpOTENChKOro BUMIsAYy. Bee e poOuThes sl CTyACHTIB i BUKIIajaviB.
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[Momanpmnii po3BUTOK HAyKOBO-OCBITHHOTO KoMIUIeKCy KwuiBchbkoro yHiBepcuTeTy mpasa
HAH VYkpainu i I[actutyTy nepxasu i npasa im. B.M. Kopenskoro HAH Ykpainu, sik HoBoT miep-
CNeKTHBHOT (hOpMU iHTerpallii HayKu i OCBITH B YHIBEPCHUTET, HOro ycmillHa MisUIbHICTH Mae
TIPUHIINIIOBE 3HAYEHHS I BUPOOJICHHS ONTUMAJIEHOT MOJIeNIi iHTerpamii akageMiqHoT HayKu i
OCBITH iHTEpecaM IPyHTOBHOT MiATOTOBKHU JUIsl HAILIOT AepKaBy MpogeCioHa iB-IOpHUCTIB 3 ypaxy-
BaHHSIM IIepeBar Mo3UTUBHOTO 3apy0iKHOTO JOCBi Y.

VKPATHA - YTOPIIIUHA:
HOBI IEPCIIEKTHUBH JIJISI IHTETPAIIT FOPUJIUYHOI OCBITH I HAYKH

Yropcrka Pecry0rtika — meprkaBa miBIeHHO-CXiaHOT yacTuHu LleHTpansHOi €Bpory — 3aX01-
JIFOE PO3MAITICTIO KYJBTYp, 3BU4AIB i CTUIIB )KUTTA. Hacuuene nopisimu it icropuute MuHyIe Li€l
kpainu. ToMy 3 maBHIX YaciB YropiiuHa mpuBepTae 10 cede 3aciyKeHH iHTepec.

Ockinbku YkpaiHa it Yropiiusa cyciay, To B pe3yJibTari BCTymy Yropiuuiu B €Bporeiicbke
CIiBTOBapUCTBO, HOTO TEPUTOPIs, EKOHOMIiKa, KyJbTypa i MEHTaJiTeT HAONU3UIINCS 0 KOPJOHIB
Ykpaiuu. Tomy nocsirHeHHS YTOPIIMHY B COL[IaJIbHO-eKOHOMIYHIH, KyJIbTYpPHIM, MONITHYHIH ce-
pax BapTi yBaru i peTenbHOro AoCiifxeHHs. BaXIuBUM € BUBUEHHS MO3UTUBHOIO OCBidy HE
TiJIBKU B Tally3i €eKOHOMIKH, a i y Hayli Ta ocBiTi. Jlns Hamoi KpaiHH SK CyCiIKM BXe HE TiJIbKH
VYropiiuny, a it €sponeiickkoro Coro3y, BeJIMKe THOCEOJIOTIUHE 3HAUYEHHsI MA€ MOPIBHUIbHUIA
aHaJli3 pi3HUX acMeKTiB )KUTTS Li€i KpaiHU. 3po3yMmilo, O i YKPaiHCHKUX FOPUCTIB IIIHHUM €
aHaJli3 OCHOBHUX Tajly3eil mpaBa, CUCTEMH 3aKOHOJABCTBA, @ TAKOXK EKOHOMiKO-NIPaBOBOI JTyMKH
i€l Xail HeBENNKOI, ajie JOCUTh MPOTPECUBHOI €BPONENCHKOI KpaTHH.

Oco0m1BO 1Ie aKTyaJIbHO B KOHTEKCTI MPHUEIHAHHS HALIOi KpaiHu 10 bojoHckKoro mpouecy,
JI0 SIKOro YropllyMHa MpUeAHANacs paHille i Mae NMeBHUN TOCBiJ, 1O CBIAYMTH MPO AEsKi Mmpo-
Onemu, SKi CTOCYIOTHCS IOpUINYHOT 0cBiTH. CITijl 3ayBasKUTH, 10 FOPUANYHIN OCBITi B YTropIuHi,
30KpeMa MiJJroToBILi FOPUCTIB-TOCMOAAPHUKIB, SKi TOBUHHI BMITH MpAIfOBATH B yMOBAaX PUHKO-
BOI €KOHOMiKH, NPUIINAeThCA cepiio3Ha yBara. @opMyBaHHA HOBOT MOJIOAOT reHepallii IOpUCTiB
0a3yeTbca Ha MPUHIMIMAX €BPOIEHCHKOTO MpaBa, HAa NMPUHIMIAX JEeMOKpaTu3alil CyCHiibCTBa,
3axHCTy IpaB, CBOOOM Ta IHTEpECiB MepeciuHOro rpoMa s iHIHA, 3aXUCTy MMPUBATHOT BIACHOCTI.
Yropcbkuii JOCBiA AOLITBHO TIepeiMaTH, B TOMY YUCITi, i IIJIIXOM PO3BUTKY Ta MOMIHONIECHHS Ha-
YKOBUX 3B'SI3KiB 3 yTOPCHbKMMU HOPUIMYHUMU By3aMu. TUM OiJibliie, 1110 OCTAaHHIMU POKaMH B TY-
MaHiTapHi# cepi akTHBHOTO CHIBPOOITHUIITBA HAIIMX KpaiH He crioctepiranocs. [1pu upomy Vk-
paiHa if YropiinHa MaroTh YAMaJIO He CIIOBHA BUPIIIEHUX COLiaIbHO-eKOHOMIYHHUX NPOOJeM, 110
BUMaratoTh CHiJIbHOTO AOCHiKeHHA. PO3yMiHHS BUILEBUKIAJEHOTO THMH AEPKaBHUMM CTPYK-
TypaMu i rpOMaJCbKUMK OpraHi3auisMi, HayKOBUMH YCTAaHOBaMH i OKPEMUMH BUCHUMH, SIKi 3a
creundikor0 cBoel poOOTH MOXYTh BHECTH I CBOIO MO3UTHBHY 4YacTKy Y 3MillHEHHI
CIiBpOOITHUIITBA i JOOPOCYCICTBA MidK TIBOMA KpailHAMM, € HAI3BUIAIHO BaXKJINBHM.

[um Ta iHIWIMM nuTaHHAM Oyna OpujijieHa MWIbHA yBara mia 4Yac 3yCTpidi crikepa
Hauionansuux 360piB Yropcbkoi PecnyOniku nani Karaninu Cini 3 B.o. pextopa KuiBcbkoro
yHiBepcutety npaBa HAH VYkpaiau FO.JI. bommueknm. € nokazosum, mo naxi Karanina Cini,
npuOyBLUIM B Hally CTOJMLIO Ha OAMH JEHb Ul 3YCTpidi 3 Mpe3nAeHTOM Halol JepikaBH
B.A. IOmeHkoM, 3HaiIIa MOXIIMBICTD 3yCTPITHCS 3 NMPEACTABHUKAMHU HAI[lOHAIBHUX MEHIIWH
YTOPCHKOTO MOXOMXKEHHsI, HAYKOBISIMU, OCBITSIHAMH Ta, 30KpeMa, 3 B.0. PEKTOpa HAILOTo yHiBep-
CUTETY.

B npoueci 3ycrpivi Oyio HaronomeHo, 1o 0COOIUBY LiHHICTD ABISE TOM (aKT, 110 HAYKOBL
f OCBITSIHM CHIPUSIOTH 30JMKEHHIO KyJBTYp Ta iHTEpeciB AepikaB-CyciliB. AJDke BiIOMO, LI0
ocBiTa it Hayka He MatoTh (iznuHuXx KopaoHiB. Came Tomy B KYITI HAHY npuginserscs ocodnn-
Ba yBara pO3BUTKOBI MIDXKHApOJHHX 3B'A3KIB i3 MPOBIJHUMHU €BPONEHCHKUMH HAYKOBO-0CIiAHH-
MU YCTaHOBaMH B Tajly3i IpaBa, IOCIiIKeHHIO Mpo0iieM rapMoHi3alii 3akoHojaBcTBa YKpaiHu i
kpaiH €sponu. [IpakTHUHUM pe3yNbTaTOM TaKUX 3B’SA3KiB CTAIOTh CHUIbHI HAYKOBI MyOsiKallil,
NPOBE/IEHH MDKHAPOAHUX KOH(EpeHLil, BI3UTH 10 yHIBEpCUTETY 3aKOpPAOHHUX MPaBO3HABLIB.

F0.JI. Bommmpkuit 3ampomonyBas BimkpuTicte KYII HAHY no cmineHuUX mociimkeHb
pi3HMX rayseil mpaBa, B TOMY YHMCJIi MPaBOBUX MPoOIeM 0XOPOHH HABKOJIHMLIHBOIO CEPEOBHUILA,
UBIJIBHOTO i KPUMiHAIBHOTO MPaBa, iHTENeKTyalbHOT BIACHOCTI, 3aXUCTy HALliOHAIbHUX MEH-
IMH, MICIIEBOTO CAMOBpsAyBaHHA i T.iH. J[o peui, HayKoBe CMiBPOOITHUITBO yHIBEPCUTETY BKE
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HaykoBa xpoHika

[Tig yac 3ycrpiui Karaninu Cini 3 10.J1. Boummpkum

Mae neBHy 0aszy i ocBia. Y pamkax JOroBopy Mpo HayKOBE CIiBPOOITHUUTBO 3 (haKylnbTeTOM
JepkaBH i ipaBa J[eOperieHCHKOTO YHIBEPCUTETY i FOPUIUYHUM (aKyIbTeTOM MIlIKONBICEKOTO
yHiBepcUTeTy OyJiM MPOBEACHI CUIbHI JOCIIIMKEeHHS aCMEKTIB LIMBIJIBHOTO NpaBa Ta JIesiKuX npa-
BOBUX MpoOneM y cdepi iHTenexTyanbHOi BnacHocTi. B pesynbrari Oyna migrotoBieHa i
omy0miKoBaHa KOJIEKTUBHA TIpals, Ie YrOpchbKi HAYKOBILII TOMINMINCS JOCBiIOM MPaBOBOi 0XOPO-
HU KOMepLiliHUX no3HaYeHb. Takok Oynu MpoBeeHi KPyIili CTOJM Ta OOMiH HayKOBOIO JliTepary-
poto. Posmmpenns HaykoBoro criBpoOiTHuiTBa KYIT HAHY 3 yropcsknumu BUIIMMHU HaBYaJb-
HUMH 3aKJIaJ]JaMH TPYHTYEThCS Ha PO3YMiHHI iXHIM KEpiBHHUIITBOM BaroMocCTi i TNepCHeKTUB
MOPIiBHAILHOTO MPABO3HABCTRA, 3aM03MYESHHS MO3UTHBHOTO €BPOTEHCHKOr0O IOCBiY B iHTEpecax
000X KpaiH.

Ha 3aBeprieHHs BapTo Bi3HAYWTH, L0 aKTHBi3alis criBpoOiTHULTBA NpeacTaBHUKIB KYII
HAHY Ta yropchkux y4eHHX y pe3yibTaTi JoMoBJIeHocTel, mo BigOymucs 3 Karaninoro Cii,
CIPUSITUME HAIIOMYy YHIBEpCHUTETOBI y BCTAHOBJICHHI HOBHX IIKaBHX 3B’S3KiB 3 yrOpCbKHUMHU
IOPUIMYHAME HABYATIbHUMH 3aKJIaJaMH, MOXKJIMBOCTSIM HAIIMM CTYJICHTaM BifIBilyBaTH 4yacTilie
VYropceky PecryOniky 3 METOO IHOIIOro ONaHyBaHHs IOPUCHIPYACHIT Ta MOPIBHSAIBHOTO Tpa-
BO3HABCTBA.

Ingpopmayitinuii yenmp
Kuiscokoeo ynieepcumemy npasa HAH Yxpainu
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CBITJIIA MAM’ATI KOJIETU TA BUUTEJISA
10.1. PUMAPEHKA

10 BepecHs 2006 p. nepecrano OUTHCS ceple BUIATHOTO
BUYCHOTO-CHIIMKJIONIEINCTA, (iocoda, MOTITONIOra i MpaBo-
3HaBLS, aKageMika YKpaiHChKOi aka/ieMil MONITHYHUX HayK,
YlieHa-KOpEeCMOHJeHTa AKajgeMii MpaBoBUX HayK YKpaiHu,
naypeara [lepxasnoi npemii im. T.I". IlleBuenka ta [{epxas-
Hoi npemii YkpaiHu B rany3i Hayku i TexHiku IOpis [BaHoBH-
ya PumapeHka.

I3 xwuTTH y BiuHicTh TilLTA YecHa, YyiiHa, PUHIMIIOBA
JFOAIMHA, CAMOBIIAaHHH 1 TATAHOBUTHI YUSHU, OpraHizarop
HAyKOBUX JOCIiPKeHb i meparor-Hoarop. Ha cBoemy
x)uTTeEBOMY HUIsXy FOpiii [BaHOBHY HAOyB IIMOOKHMX Teope-
TUYHUX | MPUKIAJHUX 3HaHb y raiy3i HalliOHANBHUX BiJHO-
CHH, MOJITONOr1, Aep’KaBO3HABCTBA Ta IPaBO3HABCTBA, 3aI0-
YaTKyBaB HOBHH HampsM JOCIHiIPKEHb — €THONEP)KaBO3HABCTBO, sskoMy BAK VYkpainm Hanmama
odiniifHnit cratyc HOBOI crienianbHOCTI. BiH moeaHyBaB Myape CTaBleHHsS 10 JoAed i3 HeBH-
YepIHUM EHTY3ia3MOM i BHCOKOIO BUMOIIUBICTIO 10 cele.

3aBxau i BCFOAM BiH, OyIy4H JIOAWHOIO 3 INUPOKUM CBITOMNISZIOM, TBEPAMMH HAayKOBHMH T1e-
PEKOHAHHSAMU i HEBTOMHHM MPALETIO0CTBOM, BUKJIMKAB y MiJUICIIHX, KOJIET i YUCIEHHUX YUHIB
BUCOKY JIOBipy i mosary.

Haponugcst IOpiit IBanoBnd 9 tpaBHs 1929 p. y M. borycnas KuiBcbkoi obnacTi B poauHi
BunreniB. Y 1930 p. cim’s Pumapenkis mepeixana B Uepkacu, ne MaiiOyTHilt yueHmid 3100yBaB
CepelHI0 OCBiTY, HaBuarourch y mkoii Ne 2. [Ticis 3akiHueHHs B 1952 p. ropunuuHoro ¢akysb-
Tety KHUiBChKOTO YHIBEpCUTETY CIIy»KHMB B OpraHax 30BHILIHbOT po3Biaku YPCP.

VY 1964-1966 pp. HaBuyaBcs B acmipaHTypi icropuuHoro ¢akynsrety KuiBcbkoro yHiBepcure-
Ty. 3roioM MpalioBaB Ha HayKoBUX mocanax B IHcrutyTi dinocodii AH YPCP ta 3 1970 p. B
IacrutyTi icropii AH YPCP.

3 1977 p. FO.1. Pumapenko nepexonuts Ha podoty no Kuiscbkoi Butoi mxonmn MBC CPCP,
Jie Mpaiioe HadanbHUKOM Kadeapu diocodil, 3acTymHUKOM HavyalbHMKA 3 HAYKOBOI poOOTH,
npopektopoMm. 3 1992 p. IOpiit IBaHOBKUY — roNOBHMIA HAYKOBHIA CITIBPOOITHUK BiIiTy 1CTOPHKO-
MOJITONIOTIYHUX AOCHI/DKEHb Jiep)KaBu i mpaBa YKpaiHu (HMHI — BiJlAiT iCTOPHKO-TIPAaBOBUX
nociimkenp) [HeTuTyTy nepkau i mpasa iMm. B.M. Kopenskoro HAH VYkpainu. BopHowac —
3aBiMyBad Kadeapu rymaHiTapHuX qucuurutin KuiBeskoro yHiBepeutety mpasa (1997-2004 pp.),
npodecop HauionanbHol akanemii BHyTpimHix cnpaB Ykpainu (3 2000 p.).

VY 1967 p. 10.1. PumapeHko 3axucTHB IUCEpTaLiio Ha 3100yTTS HAYKOBOTO CTYIEHS KaHIH-
nara icropudnux Hayk “Jlestenbrocts KII(6)Y nmo BocnuTaHuio TpyAsIIUXcs B TyXe MpojieTap-
CKOTr0 MHTEPHAMOHAIN3MA i HEMPUMHUPUMOCTH K OyprKya3sHOMY HaumoHanusmy. 1921-1922” a
y 1974 p. 3100yB HaykoBHi CTyMiHb TOKTOpa (PilocopChKUX HAYK Ha MiACTaBi 3aXUCTy TUCEp-
tanil “Kputuka Oyp)Kya3HO-HAMOHATTMCTHYECKIX JTOKTPHUH HAIMKM W HAIMOHAJIBHBIX OTHOIIE-
HUit”, B OCHOBY sikoi Oyna mokmaaeHa MoHorpadis “Hamionanizm i #ioro Teopis namii” (K.,
1973 p.). B 1982 p. iiomy Oyro mprcBO€HO BUEHE 3BaHHS mpodecopa.

JlocnimKeHHsT HALlIOHATLHUX BiTHOCHH CTaJIO OJHUM 3 OCHOBHHMX HAayKOBHUX iHTepeciB Puma-
penka. Lliii npoGnemaruni Oynu nmpuUCBAYEHi iHAMBiMyasbHI Ta KOJEKTUBHI MoHorpadii “Mwu
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narpiotu # inrepranionanictu” (K., 1974 p.), “3 kum i npotu xoro” (K., 1983 p.), “Counanuzm
u "Haus” (M., 1986 p.), “Ipyx06oro 3apyxeni” (K., 1987 p.), “Tlo cnegam «CHEKHOTO YeJIOBe-
ka»: O npuunHax HarmoHanmm3ma B CCCP” (M., 1989 p.), “HanuonansHbIid BOIIPOC ¥ COLUAATH-
ctuueckas npaktuka” (K., 1991 p.) Ta HU3Ka iHIIKMX Tpallb.

[Ticns nporonoienHs aepxaBHOT He3anexHocTi Ykpainu FO.1. Pumapenko craB ogHuMm i3
(yHOaropiB HM3KM HOBUX HAyKOBHUX HampsMiB y TMPaBO3HABCTBI, MOJITONOTIT, (inocodil:
Ha1iocodii, eTHOIOJITONOT1, ETHOIEP)KaBO3HABCTBA, €THOKYJIBTYPO3HABCTBA, Mirpalli€3HaBCTBa
too. Hum ocobucto abo mix iioro kepiBHULTBOM Oyno MiAroToBiIeHO (GyHIAMEHTANbHI Tpali
“EtHonanionansHuil po3Butok Ykpaian” (K., 1993 p.), “Hauionansunit po3siii Ykpainn” (K.,
1995 p.), “Mana eHuukionenis erHojepkaBo3HaBcTBa. [lowusTiiinuii amapar, migxoau” (K.,
1996 p.), “Hanionanshe OyTTsi B kKoHTeKCTi AepxkaBorBopenns” (K., 1997 p.), “Jlronuna, Hais,
nepxasa” (K., 1997 p.), “OcHoBu eTHonepxaBo3HaBctBa” (K., 1997 p.), “Mirpauiiini npouecu B
cyyacHoMy cBiTi. CBiTOBHUH, eBpomnelickkuii Ta perionanshuii Bumipn” (K., 1998 p.), “EtHoc,
Haris, nepxasa” (K., 2000 p.), “Ennuknonenis erHokyneTypo3HaBcTBa” (K., 20002002 pp.),
“ETHOmepxkaBo3HABCTBO. Teoperuko-meromornoriuamii acmekr” (K., 2001 p.), “Henerampra
Mirpaiiisi Ta TOPriBiisi KiHKamu y Mi>kHapoaHo-nipaBoBoMy koHTekceti” (K., 2001 p.), “TIporunis
toprieii monemu” (K., 2005 p.).

OcTaHHIM YacoM y4YeHHH 3allikaBUBCS MPOOJIeMaMu JisTIbHOCTI PaBOOXOPOHHUX OpPTaHiB i
noJiuelicekoro npasa. [1ig Horo kepiBHUUTBOM BHIaHi TpU TOMH “MiXHapoAaHOT moJineichkol
eHuukoneaii”. Han 3aBepuieHHsM 11bOro GyHIaMEHTaNbHOTO AECATUTOMHOTO BUIAHHS BiH Mpa-
FOBAB JIO OCTAHHBOTO JTHS CBOTO JKUTTSI.

10.1. Pumapenko 3ajuinMB BeNMKHUN TBOpYMA 1 MeJAroriyHuil cnaaok: BiH OmMyOJiKyBaB
6nu3bko 1600 HaykoBHX i MyOJiMCTUYHUX Tpallb, ni;lmTyBaBﬁinbm sk 50 TOKTOpIB i KaHu-
JaTiB HayK, CTBOPUB HAayKOBY LIKOJY €THOAEp)KaBO3HaBcTBa. Moro podotu Buzani B Ilonbii,
Yropmuni, YexocnoauunHi, TaTapcrani, mepekiiafieHi aumiicbko0, (paHIly3bKor0, HiMEIBKOO
Ta iCIaHCHKOIO MOBaMH. BiH cTaB akameMikoM YKpaTHCBHKOI akageMii mojliThaanx Hayk (1993 p.),
akasemikom MixxHaponHoi akagemil iHpopmaruku (1996 p.), wieHOM-KOpeCcOHAEHTOM AKaaeMii
npaBoBux Hayk Ykpainu 2000 p.), naypearom JlepkaBunoi npemii YPCP im. T.I. IlleBuenka
(1989 p.), mpewmii im. f. I'anana Cninku xxypHanictiB Ykpainu (1972 p.), menani M. Baginosa
Bcecoroznoro ToBapuctBa “3HanHsn” (1982 p.), npewmiit im. M.II. Bacunenka HAH VYkpainu
(1997 p.), im. SpocnaBa Mynporo AllpH Ykpainu (2002 p.), naypeatom JlepkaBHoi npemii Yk-
painu B ramy3si Hayku i TexHiku (2005 p.), naypeatom GaraTrbox KOHKYpPCiB HayKOBOI JIiTeparypH.
3a bararopiyHy HayKOBY i IpaKTUYHY MisSTBHICTh HAropomkeHuit opaenom “3a 3aciyru” 111 cry-
nienst, [TouecHoro rpamoToro BepxoBuol Paau Vipainu, nouecuumu Bigznakamu MBC Ykpainu
Ta MiXKHApPOIHUX MOJiLeNChKUX acouialliii.

CBO€10 KOMITKOK OararopiuHo TMpaiero, rpoMajChbKOI0 aKTHBHICTIO Ta BHCOKMM TMpO-
¢ecionanizmom IOpiit [BaHOBHMY PumapeHko BHIC HEOUiIHEHHHUHI BKJIAJ Y PO3BUTOK BITUM3HSIHOI
HayKH, 31100yB BU3HaHHS 1 MMOOKY IIaHy K B YKpaiHi, Tak i 3a ii Mexamu.

Mu muboKO CyMYy€EMO 3 TMPHBOLY nepezxqaCHo'f BTpaTH, OJIHAK YIEBHEHI, [0 HaA3BHUYaiHA
3[aTHICTh BYEHOTO MependadyaTu nepcneKTHBHl TEHJCHLil PO3BUTKY HayKH, LIO Bl,Z[lI‘pa}OTL
Bl/lpunaany POJIb Ha CydacHoMy eTari CyCHiJIbHOro mporpecy, CrpsMOBYBaTH JisTBHICTD Ha-
YKOBLIB Ha PO3B'sI3aHHS HAMBaXXJIMBILIMX MpoOJeM KpaiHM poOMTH akTyalbHUMHU Horo mpaui i
inei, B HUX BUCIJIOBIIEHI, [UII PO3BUTKY HAayKH Ha 0arato pokiB ymepel.

Konexmug Incmumymy oepotcasu i npasa
im. B.M. Kopeyvxoco HAH Yxpainu

Konexmue cniepobimnuxis i cmyoenmie
Kuiscoroeo ynisepcumemy npasa HAH Ykpainu

Peoaryis scypuany
“Yaconuc Kuiscvrkoeo yHieepcumemy npaea”
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