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10.C. HIEMIITIYYEHKO

HOpin Cepciitoeuu Illemuwyuenko, axademix
HAH Yxpainu, oupexmop Incmumymy oepacasu i
npasa im. B.M. Kopeyvkoco HAH Ykpainu

TEOPETHUYHI TA IPAKTUYHI ITIPOBJIEMU PO3BUTKY
MPABOBOI CUCTEMU YKPATHU*

Bigomo, mo Bix CTaHy MpaBOBOI CHCTEMH BEIMKOIO MipOFO 3aJIeKUTh YCIIiX MPOBEICHHS
E€KOHOMIYHMX 1 coliajbHUX pedopM. 3apa3 1ed craH B YKpaiHi HE MOXXKHA BBaKaru 3a-
noBinpHUM. [Ipobnema mnonsrae B ToMmy, 100 NpUBECTH MNpaBoBe Moje YKpaiHu y
BiJIMOBIHICTH 70 MOTPeO ii eKOHOMIYHOTO, COIiAIBHOTO i JYXOBHOTO PO3BHTKY.

He moxHa ckazary, 1o Jyis [bOTo B3arajii HiYoro He poOuThCs. 3a KUTBbKICTIO yXBaJIeHUX
3aKOHIB MW BHHIIJIM Ha PiBeHb OiJbIIOCTI €BpONMEHCHKMX KpaiH. MacmTaOHIIUMH CTallu
konuGikamiiini pobotu. YkpaiHa HiKONIM He Malla CTUTbKH KOHIEKCiB, SIK HUHI — TIOHAI JBa
JICCSTKH.

[Moninmuunocs i HaykoBe 3a0e3neveHHs 3aK0HOAaB4Oo1 AisuibHOCTI. FOpuanyHa Hayka cra-
Jia 3aTpeOyBaHOIO MPAKTUKO0. 301JIbIIUIACS YACETBHICTh TOKTOPIB i KAHINUIATIB FOPUAUIHUX
HayK. 3’4BUJIOCA YMMAaJI0 HOBHUX AEpP)KaBHUX 1 HElEP)KaBHUX HAYKOBHUX IHCTUTYLIH, y TOMY
gucni [HcTHTYT 3akoHozaBcTBa BepxoBHoi Pamm Vkpainm Ta Akanemiss MpaBOBUX Hayk
Vkpainu. [licns HemonaBHO NpOBeNeHUX TOBUOOPIB 10 AkaaeMii MpaBOBUX HayK YKpaiHU
B ii ckiazi Tenep O sk 100 fificHUX 4ieHIB i YIeHIB-KOPECTIOH/ICHTIB.

[TpoGemu po3BUTKY PaBOBOT CUCTEMH i HAyKOBOTO 3a0€3MeUeHHS 3aKOHOAABYOTO MPOLie-
cy B YKpaiHi akTUBHO BWBHalOThCs. OCTaHHIM 4YacoM 3a pe3yJbTaTaMu LUX AO0CHiIXKEeHb
omy0OnikoBaHO AecsITkM MoHorpadiuyHux mpaub. Cepen HUX HU3Ka MoOHorpadiid i 30ipHHKIB,
MiArOTOBJICHUX YYeHUMH [HCTUTYTY mepkaBu i npasa iM. B.M. Kopenpkoro HAH VYkpaiuu:
«IIpaBoBa cuctema: nmpodieMu Teopiin; «[IpaBoBi cuctemu cydacHocTi»; «[Ipobnemu Tiayma-
YeHHS MpaBay; «Jlep)kaBOTBOPEHHS i MPaBOTBOPEHHS B YKpaiHi»; 30ipHuku «IIpaBoBa mnepxa-
Ba» Ta «JlepkaBa i mpaBo» TowIo.

3aBeplleHO BEIMKOMACIITaA0OHUI TIPOEKT 3a IeP>KaBHUM 3aMOBJICHHSM 3 BUJAHHA MEepLIOi B
VYkpaini 6-TomHO1 «lOpuANYHOT eHUUKIIONEi1», Ka HE Ma€ aHAJIOTiB Ha MOCTPAASHCHKOMY
MPOCTOPi.

BomgHouac My He MOXeMO 3aTOBOJBHUTHCS Hi CyYaCHUM CTAHOM MPABOBOTO PETYIIOBAHHS
CYCHITBHUX BiZIHOCHH, Hi piBHEM PO3BUTKY IOPHIMYHOT HAyKH. Y IBOMY 3B’S3KY BapTo 3Bep-
HyTH yBary Ha JesiKi TEOPETHUYHi Ta MPaKTH4YHI NMPoOIeMH, BXIIUBI IS TOJIMIIEHHS 3aKOHO-
JIaBUOTO MPOLECY Ta 3MillHEHHS MPABOBUX MiJIBAJHMH JepHKaBH.

Ilpobnema cniegioHoutennss KilbKiCHUX 1 AIKICHUX napamempis 3aKkoH00a8Cmed.

@akT NpUAHATTS BCE HOBUX | HOBUX 3aKOHIB CTAJIM PO3MIISAIATH SK IIOKa3HUK €(peKTUBHOCTI
nii 3akoHomaBls. Maibke 2000 3akoHiB (0e3 ypaXyBaHHS 3aKOHIB NP0 paTH}ikalliio) yxBau-

* B OCHOBY CTaTTi NOKJajeHa JONOBilb aBToOpa Ha CHiNbHill cecii Akanemii npaBoBux Hayk YkpaiHu,
HanionanbHoi akagemil Hayk Ykpainu Ta [HcTuTyTy 3akoHozmaBcTBa BepxoBHoi Panu Ykpainu 3 nmuranp pos-
BUTKY IIPaBOBOI CHCTeMH YKpainw, sika BinOyiacst B Kuesi 25 uepsus 2004 p.
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LLlemuwyqerko FO.C. TeopeTnyHi Ta NpakTU4Hi Npobrnemm po3BWTKy NPaBOBOI cucTeMn YKpaiHu

na BepxoBHa Paga Ykpainu [-1V cknvkanb. HuHi cTanocs Tak, mjo came KiJibKicHI MOKa3HU-
KU JJOMiHYIOTb B OLliIHKaX JisJIbHOCTI 3aKOHO/IABIIS, XOU BiJJOMO, III0 3aKOHOAABCTBO, SIKE HE 3a-
CTOCOBYETBCS, TIEPETBOPIOETHCS HA TANIEPOBY HOPMOTBOPUICTbh, «0i0NiOTEKy» 3aKOHIB.

OTxe, € ToTpeda BU3HAYNTHUCS 3 00CATOM TIPABOBOTO perymioBanHs. TyT HemomycTumi Hi
JIpi0’sI3KOBICTh, 3aperiaMeHTOBAHICTh, Hi MporajiuHu y npasi. Ciiif mpyu bOMy MaTH Ha yBa3si,
110 OiNBIIICTH CYCIINBHUX BiIHOCHH peryIaMeHTy€eThCSl HOPMaMH He TpaBa, a Mopalli, 3BUdasi-
MM, COLIalbHUMH CTaHAAPTaAMHU.

Ou4eBuAHO, IO caMe MiJ| UM KyTOM 30py Ma€e po3pooistucs KoHiemnilisi po3BUTKY MpaBo-
BOTO peryJtOBaHHs CyCHiJIbHUX BiTHOCWUH B YKpaiHi.

IIpaso 3axonodasuoi iniyiamusu. B YkpaiHi 11e mpaBo IepeBakHO peai3yloTh HapOIHi Je-
nmyTaTy Ykpainu. 30kpema, YIpoaoBxK HisuibHOCTI BepxoBHoi Paan YkpaiHu MOTOYHOTO CKITH-
KaHHS BOHM BHecnu Oim3pko 1600 3akoHOMpoekTiB, Toxi sk Kabiner MinicTpiB Ykpainu —
Tinbku 61u3bKo 400.

Ile yxe Bi[[pi3H$[€TI)C${ BiJl MPAaKTUKKU KpaiH MapiaMeHTChKOI aeMokpartii, ne 50 i Oinbiie
Bi/ICOTKIB 3aKOHONPOEKTiB BHOCATS ypsiam (Himeuunna, @panuis, Icnanis ta in.). Came ypsix
Mae B3STH Ha ceOe BiIMOBiTabHICT i 3a SKICTh IiJrOTOBKY, i 32 BHECEHHS 3MiH J0 3aKOHIB
micns iX MpUAHATTS, 32 yXBaJeHHS HOPMATHBHUX aKTiB, 10 KOHKPETU3YIOTh HOPMH IHX 3a-
KOHIB.

VY 1npoMy 3B’S3Ky, HA MOIO AyMKY, BapTo Oyno 6 mocunuTH opuauyHy ciyx0y Kabinery
MinicTpiB Ykpainu. Ciig Oyno 6 moBepHyTH npaBo 3akoHoAaByoi iHiuiatueu HAH VYkpainu,
sKa Mae 1110 3anpornonyBaru BepxosHiii Pai.

IIpobnema sixocmi 3axonooasécmea. e HuUHI Horo axinecoBa m’sra. BoHo B YkpaiHi, sk
BiJIOMO, IIe ajieKe BiJl JOCKOHAJIOI CUCTEMH, OCKIJIBKH € BHYTPIIlIHBO CyTIepeuINBUM, JeKia-
paTUBHUM i BKpail HecTabimpHUM. Xiba He Mpo Iie CBiqUnTh Ta 00cTaBuHA, 0 BepxoBHa Pa-
na Ykpainu munynoro ckinukansas (19982002 pp.) Hagicnana Ilpe3uneHTosi Ha miamuc maii-
JKe TUCSYY 3aKOHIB, a 26% i3 Hux [Ipe3unent He nignucas. Bepxosua Pana, posmisnatoun 3a-
KOHHM B JPYroMy YHTaHHI, He MPUIHIA (CKacyBajla YW 3HsUIA 3 PO3DIIAY) MaiikKe KOXKHUN
TPETiii 3aKOH.

Jesixi 3akonu 3miHrOBau 25— 30 paziB i Gijble (3aKOHU PO OMONATKYBaHHSI, iIHBECTHILI T
tommo). [IpoTe Hi aBTOpHM IMX 3aKOHIB, Hi Ti, XTO iX J0GifOBaB, HE TOHECIH 3a Opak y podoTi
OyIb-KO01 BiAMOBiAATBHOCTI.

Sk ne 3rapatu Ilerpa I, skuii BuMaras: «Bce MpokeKThl 3€710 UCITPaBHbI ObITh JOJKHBI, J1a-
OBl Ka3Hy 3psAIIHO He pa3zopsaTh u OTedecTBy yiiepba He YMHUTH. KTO TPOXKEKTHI CTaHeT abbl
Kak JIATIaTh, TOTO YAHA JIMITY U KHYTOM JIpaTh BEJIOY.

Y Hac ke CTBOPIOETBCS BpaXKeHHSs, 10 Hi 3aKOHOJaBYa, Hi BUKOHABYA BJIa/ia HE 3aiHTepe-
COBaHi B JJOKOPIHHOMY MOJIiMIIeHHI cTaHOBHIIA. Xi0a HEe MPOo 11 CBiIYUTh TATaHWHA 3 NPUK-
HATTSM 3aKoHiB Ykpainu «lIpo 3axoHu i 3akoHOMaBYy AisTbHICTEY Ta «IIpo HOpMaTHUBHI ak-
THY.

Cepe):[ HAPOIHIX ):[enyTaTlB VYkpainu Bchoro 0su3bko 10 BiicoTkiB ropHuCTiB 3a paxom. Y
CHCTeMi BUILOT FOPUANIHOL OCBITH He HAJIarOMKEeHa MiATr0TOBKa (haxXiBIliB y rairy3i 3aKOHOIPO-
€KTHHUX POOIT.

Mu iHiniroBanu npomno3uiiro, mod came KniBChKHii yHiBEPCUTET MpaBa CTaB HABYAJIBHUM
LEHTPOM 3 MiJrOTOBKH Takux (haxiBI[iB. Ajie BUPILIEHHS [bOTO MUTAHHS 3aJIeXKUTh HE JIUIIe
BiJl Hac.

IIpobnema ropuouuroi mepminonoeii. BoHa Ma€ siK BHYTpilLHbOAEpPKaBHUM, Tak i Mi>KHa-
ponHmii BUMip. bo He MO)KHA rapMOHi3yBaTH HalliOHAJIbHE 3aKOHOJABCTBO 3 €BPONECHCHKUM U1
MiXKHAPOJAHUM MPABOM, BKJIJat0YM B Ti UM iHIII TOHATTS Ta TEPMiHU 3MICT, BIAMIHHUI Bin
€BPONEICHKOro, 3arajioM MiKHapoaHOro mpaea. Ha »anb, Haile YWHHE 3aKOHOAABCTBO
TEpMiHOJIOTYHOIO HEeBNOPsAKoBaHe. BizbMimo, Hanpukinan, HoBi LluBinbHuil i ['ocnonapcekuii
KOJIEKCH, sIKi OyJi1 yXBajieHi B OJIUH JIeHb, i omHouacHo, 3 01.01 2004, HaOynu YMHHOCTI. Y HUX
HaJ3BUYaiHO Oararto KoJji3ifl, y Tomy umciai TepMmiHojoriunux. OmHe i Te X TOHATTS Y
LuBinpHOMY KOZIEKCi BH3HAYAETHCS SIK IIPABOYMH, a Y ['ocmomapcrkoMy — sIK AOTOBip (Yyroaa).

VY ¢inancoBoMy, 0aHKIBCHKOMY, MOAATKOBOMY Ta MHTHOMY 3aKOHOAABCTBI MO-Pi3HOMY
TPaKTYETbCS TEPMiH «BAIIOTa». B eKONOridyHOMY MpaBi SK TOTOXHI 4acTO BXKHUBAIOTHCS
TEPMiHU «IPUPOJA», «HABKOJHIIHE CEPENOBUILEY, «IOBKIJUIA», «IPUPOAHE CEPEIOBHUIIEY,
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X0Y Yy MI>KHapOIHOMY Ta €BporneichkoMy Mpasi Bxke Onn3bko 40 pokiB MOCIiAOBHO BUKOPHUC-
TOBYIOTb TEPMiH «environment) — «HaBKOJHUILIHE CEPEIOBUILEY.

Y Hac HeMae i 4iTKOro KOHCTUTYIIIHOTO BH3HAYCHHS TEPMiHA «3aKOHOJABCTBOY. JJOKTpH-
HAIIBHO HOTO TPaKTYIOTh TO SIK CYKYIHICTb JIMIIE 3aKOHIB, TO SK 3aKOHIB Ta iHIIMX HOPMAaTHB-
HO-TIpaBoOBUX akTiB. OcTaHHKOI Mo3uiii goTpumyeThes i Koncrutyuiinuii Cyn Ykpainu. Ha
Mili OISz, — Lie PO3UIMPEeHEe TIIyMayeHHs 3aKOHOJ]ABCTBA, J0 TOTO JK HEOCTaTHLO OOIPyHTO-
BaHe. [[OHATTS «3aKOHOJABCTBOY, SKIO WOTO TPAKTyBaTHU PO3LIMPEHO, BUSBISETHCS PO3MU-
TUM.

Ha >xanb, y Hac HemMae 4iTKOTo MeXaHi3My JUisi 3a0e3MeUeHHs TEPMiHOJIOTiYHOT BITOPSIKO-
BaHOCTI B 3akoHax. Haranaro, mo e B 30-x pokax XX ct. y cuctemi AH YPCP nisna Hopma-
THUBHO-TIPaBOBa KoMicisi. BoHa miarorysana # omyOikyBana mnepiinii CIOBHUK YKpaiHCHKOT
IOPUINYHOI TEPMiHOJIOT].

Hanpukinui 90-x pokiB Oyna yTBopeHa TepmiHonoriuyHa kowmicisi mpu IlpesnaeHToBi
VYkpainu. Ane BoHa fgistna misso iy 2000 p. Oyna nikeinoBana. TepMmiHonoria — e HayKoBa
npobyieMa Ha Mexi ropuctpyaeHuii Ta ¢inonorii. Came 8 HAH Ykpainu ciig 6yno 6 ctBopu-
TH HOBY 3aKOHOAABYy TEPMiHOJNOTiYHY KoMmicito. BoHa Morma 6 craté Iy»e KOPHCHOIO UIs
MPaKTHKH.

IIpobnema xoniziti y npaei. BoHa He 3BOAUTHCS TiIbKH 0 KOJi3iiHOCTI Tepminosorii. Hare
Cy4yacHe 3aKOHO/IaBCTBO, SIK HiKOJH, € KOJi3iHHUM 3a cBOiM 3MicToM. lle moB’s3aHo 3 Bagamu
IOPUANYHOT TEXHIKM, HEIOCKOHAIICTIO MPOLECY HOPMOTBOPUOCTi, HEBUIPABAAHO BEJIHUKOIO
KUIBKICTIO OpraHiB, siKi itOTh y Iilf TaJly3i, HEJJOCTATHBOIO KOOPJUHAIIIEI0 TXHBOT AisSTBHOCTI
tomo. L{i koxi3ii MOXKyTh BUHUKATH 5K 3 00’ €KTUBHHX, TaK i Cy0 €KTUBHUX MPHYHH.

IOpunruHa Hayka CTBOpHIIA MpaBHiIa PO3B’SI3aHHS KONi3ii: 3aCTOCYBaHHS HOPMH BHINOT
IOPUINYHOI CHJIH; 3aCTOCYBAaHHSI HOPMHU, sSIKa Ha0yJa YMHHOCTI Mi3HiIIe; BUKOPUCTAHHS MPHUH-
LWy CHiBBiJHOIIECHHS 3arajibHOI Ta CrelialbHOI HOPM TOUIO.

Ha xanb, y 3akoHOAaBCTBI HeMae HaBiTh Ae(iHiLlii MOHATTS «KOMi3isy, HE 3aKpiMeHi Hop-
MaTHBHI 3aca/ii BUPILIEHHs IPABOBUX KOJIi3ill — «KOJi31iHI HOPMIY.

IIpobnema dexnapamuenocmi 3axonis. BoHa OB’ 43aHa 3 TUM, IO Oararo HAIIMX 3aKOHIB
MICTSITh HE TIJIbKW HOPMHU TIpaBa, a ¥ MmycTi Aekyiapailii, 10 HEraTUBHO MO3HAYAEThCS Ha edek-
THUBHOCTI JIil IMX 3aKOHiB. 3HAYHOIO MipOIO 11€ 3yMOBJICHO BaJaMH IOPUAMYHOI TEXHIKH B XOJi
X MiArOTOBKY Ta yxBasieHHs. 1100 ycyHyTH 1i Baay, CIIii MOCIiOBHO 10AEP>KyBaTHCS MTPaBU-
Ja: y 3aKOHax MaroTh 3aKpilUIIOBATUCS HOPMU MpaBa B yciii iXHii uisgicHocTi, TOOTO 1i HOpMH
MaroTh MICTUTH TINOTE3Y, TUCNIO3UILit0 i caHkuito. Came HOpMU, a He JeKiapallii MaloTh OyTH
3aikcoBaHi B TEKCTax 3aKOHiB.

IIpobnema cnigsionowenns nonimuxu ma npaea. IlpoBimHOW0 ineero 1iel mpodiemu €
XapakTep B3aEMOTPOHUKHEHHS TIOJITUKH y TIPaBO, a MpaBa — B MOJITHKY.

HaykoBo 00rpyHTOBaHa mpaBoBa MOJITHKA HE MA€ HIiYOTO CITIJIBHOTO 3 MPOTHUCTABJICHHIM
nmpaBa MOJITUYHIM, rocrioaapcebkiil Ta iHwil aisneHOcTI. [IpoTe ug mpobnema nocrae B ycii
CBOTil CKJIAAHOCTI K Ha CTaAil NPUUHATTA 3aKOHIB Ta iHIIMX HOPMATHBHO-NPABOBUX aKTiB,
Tak i (0co0nMMBO) Ha cTanii X peanizauii. Ha »xanb, y BepxoHiii Pani Ykpainu B xoai miaro-
TOBKH ¥ yXBaJIeHHS 3aKOHIB 4acTo OepyTh TOopy He 3arajbHOHApOIHi (3arajibHOIEpKaBHi)
iHTepecwy, a iHTepecH emiTy, oJirapxivHux Kiadis i rpym. [pukpo, mo # y pisneHocTi KoncTn-
TyuifiHoro Cyay YkpaiHU HEepifko MpiopUTETH 3MIILyIOThCS B OiK MOJITHYHUX MipKyBaHb Ha
LIKOZY MPaBOBUM.

Ha cranii peasnizanii npasa B YkpaiHi 4acto i mocaioBi ocoow, it rpoMaisiHu Ait0Th HA CBil
poscyn. Brmama Hane)XHO He KOHTPONIOE TPABOBY CHTYyallifo. SIK HacIilOK, MPOUBITAIOTH
«TiHbOBA TOJIITHKA», «TiHbOBA EKOHOMiKa», «TiHbOBE CYJIOYMHCTBOY», «KOPYMIs i 3J0-
yuHHICTHY. [IpaBy i 3aKOHY 3arpoXkye MiJIKOBUTA AUCKpPEAUTAILLiS.

SlckpaBUM TNpPUKIIAJOM 3HEBaKaHHS INpaBa € OaratopiyHa OesycmimHa 6oporsba HAH
VYkpaiHu 3a BUKOHaHHs 3aKoHy 1ono JyHaiicekoro 6iocdepHoro 3amnoBigHuka. 3akOH OAHO-
3HAYHO 3a00pOHsE OyIb-SIKY TOCMOAAPCHKY MisUTbHICTh HA TEPUTOPIT 3amoBiIHIKA. AJIe TOCIIO-
JAPHUKH T TacjaMH MOJITHYHOI Ta eKOHOMiUHOI JOIITBHOCTI BXe (HPaKTHYHO MPHUCTYTHIH
JI0 peaizallii mpoekTy OyJiBHHUIITBA Yepe3 TEPUTOPIto 3anoBigHNKa KaHay «/lyHaii — HopHe
Mope». Ha xaib, cy10Bi opranu BUsBUIIMCS O€3CHIMMH TIepel aIMiHICTpaTUBHUM THCKOM, He-
CIIPOMOXKHUMHU 3a0€3MeYNTH peallizallito 3aKOoHy.
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LLlemuwyqerko FO.C. TeopeTnyHi Ta NpakTU4Hi Npobrnemm po3BWTKy NPaBOBOI cucTeMn YKpaiHu

DaKTUYHO CIPUAIOTH PO3MUBAHHIO PEKMMY 3aKOHHOCTI Ta MPaBOMOPSAKY i Jeski Teope-
THUYHI KOHCTPYKIT, MiAXOIIeHi MpaBO3HABLSIMH, HA KIITAJIT «PABOBOTO i HEMPABOBOIO 3aKO-
HY», «I03BOJIEHO BCE, 1[0 HE 3a00pOHEHO 3aKOHOMY TOII0. OYEBHIHO, IO TYT HAM MOTPiOeH
KPUTHYHHUM | TPUHIKIOBUYM aHasi3 CKIagHHMX JEP)KaBHO-IIPABOBHMX SBHI Ta YiTKi ¥ OmHO-
3HaYHi MPaBOBI OI[IHKK Ta BUCHOBKHU.

Ompumaro 20.07. 2004
Pe3rome

B cTarbe aHanm3mpyroTcs TeOpeTHUECKHe M MPAaKTHIEeCKUe MPOOIeMbl Pa3BUTHS MIPABOBON CHCTEMBI YK-
pantbl. OGOCHOBBIBAETCS MBICIIb O HEOOXOJMMOCTH MOATOTOBKH W MPUHSTHS KOHLIEILUH Pa3BUTHsI TPABOBO-
O PerylupoBaHUs OOIECTBEHHBIX OTHOIISHUIT B YKpanHe U ps/ia 3aKOHOJATEbHBIX aKTOB, B KOTOPBIX OymyT
MPEeyCMOTPEHBI MEXaHM3Mbl KOMILUIEKCHOTO peLIeHHs1 Mpo0JieM CHCTeMaTH3alri U KoTU(UKaluK 3aKoHO1a-
TENBHBIX aKTOB, COBEPLICHCTBOBAHUS MX ITOJATOTOBKHU, YHU(DHUKAIINHY IOPUANIECKON TEPMHUHOIOTHH, €€ FapMo-
HM3aLMH C TEPMUHOJIOTHEH HOPM eBpPOIEHCKOro Mpasa, MyTH Pa3pellieHns] FOPUIMIECKUX KOJUTHU3HH, obecre-
YeHHs TapaHTUH BBITIOTHEHHS 3aKOHOB.



TEOPIA TA ICTOPIA AEPXABMU | MPABA

C.B. BOBPOBHHUK

Ceéimnana Bacuniena Bobpoenuk, xanouoam
IOpUOUYHUX Hayk, npopexkmop Kuiscvkoeo
VHIgepcumemy npaea

CIIOCOBM BUPINIEHHSA IOPHINYHOI'O KOH®JIKTY

CycninbcTBa, Ha IyMKy P. Jlapennopda, Binpi3HAIOTHCS 0JJHE BijJl OTHOTO HE TUM, 110 B HUX
€ YM 4OTo HEeMae, a JIMIIE CTAaBICHHSIM A0 KOoHQUIiKTiB Biaagu!. ToMy HaBpsa 4M MpPaBOMipHO
00IpyHTOBYBaTH MOXITUBICTh YCYHEHHS BCiX KOH(QIIKTiB 3aranom. [IpiopuTeTHUM € Huisx ix
peryjiloBaHHsS — YBEJEHHA y 3aKOHOIABUi MeXi, 3MEHILIeHHA arpecuBHOCTI, 3amnoOiraHHs
BiJIKPUTHUM MPOTUOOPCTBAM i JIIOACHKUM JKEPTBaM, BUPILLIEHHS BCiX CHIPHUX MUTAaHb HA OCHOBI
MIPUHIUITB 3aKOHHOCTI W KOHCEHCYCy2. MeToro ymnpaBiiHHA KOH(IIKTaMH € MakCHUMalbHe
30iMbIIEHHS CIUTBHOT BUTOH [Tl CTOPiH, IO KOHQIIKTYIOTb.

AKXTyalbHICTh AOCHIIPKEHHS KOH(ITIKTIB 0COOINBO 3pOCTaE B MEPEXiAHUI Mepio] po3BUT-
Ky CyCHiNIbCTBa i AepxaBu. Ta, Ha ykallb, BITUM3HSAHA HayKa MPUALILIA MAJlO YBark aHai30Bi
3aKOHOMIpHOCTEH BUHUKHEHHS i BUpilIeHHS KOH(IIKTIB, X0ua 0OrpyHTYBaHHsS HayKOBOI Te-
opii mpaBoBOro KOHMIIKTY JIa€ 3MOTY ONTHUMI3yBaTH rOCTPi KOH(IIIKTH i 3aKJIaCTH OCHOBY LIS
PO3BUTKY JEMOKPATUYHUX MPOLECIB y CYCIiIbCTBI.

[Nepri cipobu ocMmuciIeHHs MpobieMu KOH(IIKTIB M 3HAXOIUMO y MpaIsix 3 ¢inocodil
ta mpasa. Brim ngume B 50-60 pp. XX c1. B €Bpomi 1ell HayKoBUil HampsiM AicTaB 4iTKe
odopmieHHs i po3BUTOK. 3aranbHa Teopis KOHMMIKTIB Oya 06rpyHTOBaHa Mox. bepuapziowm,
K. boynninrom, M. Jloitrom, JI. Kpicbeprom, P. Japennopdom, sxi npoaHaJIByBaﬂH Taki ac-
MEeKTH KOHQIIKTIB, sIK IPOTHO3YBaHHs, Mpo(diJaKTHKa IPUYNH BUHUKHEHHS i PO3BUTKY, KOH-
TPOJIb, PETYJIOBaHHS, CIOCOOU PO3B’s3aHHS Ta iXHi HACIIIKH.

VY paasHCBHKHI TIepion KOH(ITIKT HE PO3MIAAAIH K OKpeMHUit 00’ €KT HAYKOBUX JOCIiIKEHb
3 MpUTAaMaHHUMU HoMy ocobimuBocTsaMHU. Jlnie B mporeci nepedynoBu BinOyaacs erajisanis
npobaemu koHmikTy. [Ipaus O.B. Imutpiea, B.M. Kynpssuesa ta C.B. Kynpsisuesa «Bse-
JeHue B O0LLyI0 Teopuro KOHPIUKTOB» (M., 1991) y3aranbHuna pe3yasraTd JOCHiIKEHHS Yy
it ramysi. [lepiroro nmpatero, e FPUANIHUA KOHPIIKT po3misaaBcs sk crennpivyHuii mpen-
MET HAyKOBOTO aHaJli3y, CTaB UK MOHOTpadiit HeHTpy KoHQIIiKTONOrYHIX Aociimkens PAH
«fOpunnueckuit koHGIUKT: cdhepbl 1 MexaHu3Mb (M., 1994) Ta «HOpuaudecKii KOHPIUKT:
npouenypsl peuieHus» (M., 1995). BaxinBum BHECKOM y po3poOKy mpoOieMu craja mpats
10.0. Tuxomuposa «HOpuanyeckas KOJIIU3UA», B AKil aBTOP PO3KPUB MPUPOLY, MIPUUUHH Ta
3aco0M MOJOJIaHHA IOPUANYHUX KOMi3ii sk ofHi€eT 3 opM KOHQIIKTIB.

B ykpaiHchKiii ropucnpyneHIil 1opiuanyHa KOH(IIKTONOT sl € HOBUM HAyKOBHM HAIpPSM-
koM. Oxpewmi ii acmextu mocmimkysamu M.l. Koswobpa, A.Il. 3aens, J.JI. Jlunak, C.IL.
[TorpiOHsik Ta inmi BueHi. HuHi 11e Hemae 3aranbHOBU3HAHOT TEOPiT MPABOBOTO KOHQIIIKTY.

VY wiii cTarti MU OCTaBUIIM Nepe]] COOOK0 TaKi 3aBIaHHs:

— 3’ACYBaTH MOXJIMBOCTI yTpPaBIiHHS MPaBOBUMH KOH(QIIIKTaMu;

— IpoaHallizyBaTH Kareropii «BUpilleHHs KOH(IIKTIB» Yy MUIOLIKHI IXHIX O3HaK i XapakTep-
HUX PUC;

© © C.B. bobpoBnuk, 2004
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— JDOCJIUTH poJb NTpaBa Ta MPaBOBOI AiSIBHOCTI y BUPIIICHHI KOHQJIIKTIB;

— BU3HAYUTH CNOCOOU TMOAONAHHS IOPUAUYHUX KOH(IIKTIB Ta MOCHiAOBHICTH iX 3acToCy-
BaHHS.

Ha namy mymKy, ynpaBiiHHS FOPHIAYHAM KOHMIIKTOM MOXKe 3iiCHIOBATUCS IIITXOM 0€3-
MOCEePEeTHLOTO Y1 OMIOCEPEIKOBAHOTO MPABOBOTO Ta iHIIKMX (HOPM BILTUBY HA MOBENIHKY CTOPiH
KOH(QJIIKTY 3 METOIO CTBOPEHHSI IEBHOTO KOHTPOITIO 32 HUM Ta BUKOPHCTAHHS IOPUANYHMX 3a-
co0iB oro BUpIIIeHHS.

VY cneuianbHiii niTeparypi 3 nUTaHb Teopii KOHGIIIKTY TpaauLiiiHO BUPI3HAIOTH /IBa CIIOCO-
O 3aBepIIeHHs] KOH(UTIKTIB — YPeryIoBaHHs Ta BUpiLICHHs. MeTolo BperyiioBaHHs € BIOpsi/-
KyBaHHS KOH(l)JnKTy, CTIPSIMYBAHHs HOTO PO3BHTKY, ynpasniHas HAM. Lle nae 3mory KOHTPOJTIO-
BaTH KOHQIIKT i nlz[Bmuye MOXKITUBOCT] HOTO BHPIIIEHHS IIUISTXOM HOHIyKlB KOMITpOMicCy iHTe-
peciB mpoTuiexHUX cTopiH. OmHaK el crnocid € mepexigHuM, OCKIJIBKH JOCATHYTHH KOM-
npomic HeTpuBauil, 60 MpuUYMHA KOH(MIIKTY HE PO3KpUTa, X MOCTKOH(IIKTHI BiAHOCHHU
CTOPiH MOXYTb 3aKiHUUTHUCS HOBUM CrajlaxoM OOpOTHOU.

Tomy BakiMBO BUPIIUTH KOHQIIIKT. [le mocaraeTsest y mpolieci peTesIbHOTO aHali3y JiKe-
PEeT CyIiepevHOCTe| Ta 3MICTy CIIopY, IO A€ 3MOTy BCTAHOBHUTH HOBi BiTHOCHHU BpiBHOBaXKe-
HUX iHTEpeciB, M0 32I0BOJILHAIOTH OOHM/IBI CTOPOHU. A OCKIIbKH KOHQJIIKT 3aJIEXKHUTh SIK Bil
30BHIlIHIX 00CTaBWH, TaK i Bil 0coONMMBOCTEH CTOpiH (YUYaCHHUKIB Ta TPETHOT CTOPOHH), HOTO
BUPILIEHHS 3aBXIM TTOB’A3aHE 3 YCYHEHHSM YMHHUKIB, 110 COPUYUHMIN caMy KOH(IIKTHY cu-
Tyalito, Ta MOXKJIUBOCTSAMU Cy0’€KTIB, YTATHYTHX Y KOH(JIIKT 4K mpolec Horo BUpiLIEHHS.

LliskoM O4eBHHO, 11O CaM MPOLEC BUPIIIEHHs KOH(IIKTIB, OB’ A3aHUI 3 YUUHEHHSM I0-
3UTHUBHUX Jiil UM MPUHHATTIM MO3UTHBHOTO PillIEHHS K YYaCHUKAaMH KOH(MIIIKTY, TaK i TpeTh-
OO0 CTOPOHOIO, 3aJTYUYESHOO 10 HOro BUPILICHHS, sIKi MPUIHHSAIOTH MPOTHOOPCTBO CTOPiH: M-
XOM 3aCTOCYBaHHS MHUPHHUX 3ac00iB; BUPIILIEHHS CHOPY, IO JISKUTh B OCHOBI KOH(IIKTY; y3-
FOJ)KCHHs I{HTEpeciB MPOTHIEKHHUX CTOPIiH YM BHUHECEHHS IMIEPATHBHOIO MPHUIHCY
BiJINOBiJTHUM OpraHoM. Y LIbOMY CEHCi KaTeropisi «BUpilieHHs KOH(IIKTIB» Mae caMocCTiliHe
3HAUCHHS, 10 MPOSBISIETHCS B HASBHOCTI HU3KU O3HAK, IPUTAMaHHUX Will Kareropii, KoTpa:

— Ma€ colliaJIbHUI XapakTep, OCKiJIbKH 3MIHCHIOEThCS B CYCHIILCTBI;

— nepedavae HasBHICTh MEBHUX CTOPiH, SKUMU MOXKYTh OYTH caMi yU4acHUKH KOHDITIKTY, i
TpeTi cy0’eKTH, 3alydeHi A0 MoAoNaHHs KOH(MIIKTY, BIaAHI Aep>KaBHI OpraHuy;

— MOB’s3aHa 3 MO3UTUBHUMH J[iIMU YU MPUUHATTSIM MO3UTUBHUX PillieHb;

— Ma€ 3a MeTy MOJ0JaHHs MPOTUOOPCTBA CTOPIH;

— nepeadavae BUPINICHHS KOHQIIKTY IEBHUMHU CIIOCOOAMU;

— nepeabayae BUPINIEeHHs KOHQIIKTY MPaBOBUMH 3aC00aMU;

— 3a0e3Mneuye €IHICTh i CHCTEMHICTh CYCIIJIbCTBA.

TakuMm YMHOM, TOMOJIAaHHS KOH(MIIIKTIB € MDKAMCUUIUIIHAPHOIO MPOOJIeMOro. 3aBIaHHAM
YUEHHX, KOTPi AOCHiIKYIOTh Mpo0iieMy KOH(QIIIKTY, € CTBOPEHHS Teopii i TexHOMOri1 BUpilleH-
HSl KOHQIIKTIB yciX TumiB. HUHI oCMUCIEHHs LbOTO 3aBOaHHS BilOyBaeThCS B KiJbKOX AMC-
IUTUTIHAPHUX HarnpsiMaxX (iHCTUTYLIOHAIBHO-COLIOJIOTIYHOMY, COLIaIbHO-TICUXOJIOTIHHOMY,
IOPUINYHOMY Ta MiXKHapOTHO-TIpaBoBoMY). CTBOpEHHS Takoi Teopii 3aJIe)KUTh BiJ PiBHS KO-
OpAMHALT 3yCWIb YYSHHUX Ha3BaHWX HayK. J[ns 3a0e3mnedyeHHs XHbOI KOOpIWHALLT, BBaXKae
x. BeproH, motpibHo BigmpamioBary crierudiuyHy MOBY, SIKa Orepye TaKUMH MTOHATTSAMH, SKi
JaTyTh 3MOTY YiTKO PO3MEXXYBaTH pi3Hi HAaMpsSMH JOCIiIKEHb i CTBOPUTH aJeKBATHY TEOPil0
MOBEJiHKM Ha BCiX piBHIX3.

Couiozior O.B. JIMuTpieB, Haroaouy04Yu Ha JOLIIBHOCTI BperyatoBaHHs KOHQJIIKTIB mpa-
BOBHIMH 3ac00aMH, 3a3Hadae, 10 HOPMAaTHBHO-PETYJSITUBHA CHCTEMA, 10 SIKOT HAJIeXKHTB i Tpa-
BOBE PeryJitoBaHHs, NiepeOyBae B JiaJIeKTUYHINA CyNepedyHOCTi 3 pealbHUM XHUTTAM. Tomy B
iHCTpYMEHTAIHOMY IIIaHi BUPIIIEHHS KOHKPETHOTO KOH(QJIIKTY, SIKIIO BOHO il KOPHCHE, Ma€e
HM3KY BaJl — 3a0pPTaHi30BaHICTh, 3BY)KCHHS MEX i MOCHIEHHs Oropokparusmy?. binbuiicTe
KOH(IIKTIB y KpaiHax 3axinHoi AeMokparTii, 3a TBeppkeHHsIM O.M. ManiHkiHa, BUpIiLIy€eTbCs
3 JJONIOMOT'OI0 TPaBa, a perTa He PeryIolThCs MOPATEHUMHA HOPMaMH Ta TPOMAJICHKOI0 TyM-
KOO i Jintre Hebarato KOHMIIKTIB MOTPeOYIOTh )1 BUPILICHHS MOCEPEIHUIITBA PI3HOTO POy
cy0’€eKTiBS.

VY nemokpaTHuHiil UUBiNi30BaHil qepxaBi MpaBo € 3ac000M HOopMautizaiii pi3HOMaHITHUX
CYCHIIBHUX BiTHOCHH, IHCTPYMEHTOM JIOCSATHEHHSI COLiaJIbHOTO KOMIIPOMicy.
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GobposHuk C.B. Cnocobu BUpILLEHHS IOPUANYHOIO KOHMMIKTY

[IpaBoBa isUIBHICTB y KOXKHOMY OKPEMOMY aKTi CIIPSIMOBYETHCS HA BUPILIEHHS UM YCYHEH-
HS1 KOH(QUIIKTIB iHTEpeciB Cy0’€KTiB CyCHiIbHUX BiJHOCHH IJISIXOM Y3TOMKeHHs. € 1 CUIIOBU
cnocib NpUMUHEHHsT KOHQIIKTY, 0 peasli3y€eThes sIK MPUMYC 10 MEBHOT HOBCI[iHKI/I CunoBuit
crocio, Ha HaIly XyMKY, € 32C000M MPHUITHHEHHS KOHQITIKTY, a He Horo BI/Ile.ICHHF[ OCKINTBKT
3a CBOEIO cyTﬂlcTIo npaBoBa IiSUTBHICTE CHIPSIMOBAHA HA Y3TOMKEHHS BCi€i GararoMaHiTHOCTI
iHTepeciB Cy0’€KTiB CyCIiJIbHUX BiTHOCHH.

B.C. HepcecsHl o0CTOI€ CBOI MO3MILII0: 0co0nMBa coliajbHa LiHHICTh BHUpIilICHHS
KOH(DIIKTIB monsArae y 30epexeHHi, a He YCYHEHHi pPi3HOMaHIiTHUX iHTepeciB OKpeMHuX
cy0’€eKTiB, MO0 € HEOOXiJHOI BJIACTUBICTIO BIJILHOTO, TBOPYOTO MXUTTA. Y3TOIKEHHS
KOH(MTIKTHUX IHTEPECiB He MOYKHA JTOCATTH IIIJISIXOM ITiIKOPSHHS OHUX iHIIUM, 60 y3Tro/KeH-
HS — [Ie NUIAX MPaBOBOTO KOMIPOMICY W HaJIEXKHOTO BpaxyBaHHs IMPaBOMIpHUX IHTEpeciB
ctopin. OCHOBHA POJIb Y LIbOMY HAJIS)KUTh 3aralibHiii HOpPMI, sSIKa 3 JIOTIOMOTOK BHBa)KEHUX
JI03BOJIiB Ta 3a00poH 3a0e3medye BCiM PiBHUH CTyIiHb CBOOOAM i PiBHY CHpaBeIUBICTHO.

3a yMOBU BM3HaHHS MTpaBa 0COOIMBUM 3aCO0OM BUPIlLIEHHS KOH(IIIKTIB, MU IOBUHHI BU3-
HAYUTH MeXaHi3M (TIpoLeaypy) BUPILICHHS IOPUIUYHUX KOHMIIKTIB. J[0 cHCTeMH MpaBOBUX
3ac00iB JIJIs1 BUPILIEHHsT KOHMITIKTIB HaJIeXKaTh:

— JierajibHe BU3HAYEHHS FOPUIMYHUX KOH(JTIKTIB K SBHII, 1[0 BAHUKAIOTh, ICHYIOTb 1 ITPO-
SBISAIOTECS B Pi3HOMaHITHUX (opmax;

— IOPUANYHOMY BHUPIIICHHIO Mi/ISAratoTh JUIIe Ti BUAU KOHQUIIKTIB, gKi 3adikcoBaHO B 3a-
KOHaX Ta MiJ3aKOHHUX aKTax;

— TOYHE BU3HAUEHHS Cy0’ €KTiB BiJHOCHH, 1110 BUHUKAIOTh Y KOH(IIIKTHUX CUTYaIisX 1 PO~
necax;

— BCTAHOBJICHHS MPUYMH IOPUANYHUX KOH(MITIKTIB, 110 TMPOSBISAIOTHCS SK OPUANYHI CyTie-
pEYHOCTI;

— JOTpUMaHHS TPOLEAYp, MisVIbHICTh Y MeXaX 3aKOHY TOILO;

— peryyoBaHHS MEBHUX DPi3HOBUAIB HOPUAMYHUX KOH(IIKTIB crnieuu(piyHUMU METOoJaMU
(HanpuKiIaa, y KOHCTHTYLiHOMY MpaBi IOIMYyCTHME 3alpOBAIDKCHHS MEBHUX PEKHMIB yII-
PaBIiHHSA AepKaBolO (HAA3BUUANHUIT cTaH), Y HUBITFHOMY 3aKOHONABCTBI MependadeHi 0coo-
JMBi MeXaHi3MU BIUTMBY Ha Cy0’€KTiB (MEXaHi3M BilIIKOMYBaHHS 30UTKIiB TOIIO);

— HasBHICTH CIELiaJIbHUX OPraHiB, 10 MOBHOBAKEHb SKUX HAJICKUTH MPABO BUPIIICHHS
coujaspHUX (y TOMY YHCIIi MPABOBHUX) KOHQUIIKTIB;

— nepeabaueHHs i cyBopa pernaMeHTallisi NpoLeayp BUPilIeHHS! KOH(IIKTiB;

— YiTKe BU3HAYEHHS 3ac00iB MPUMYCOBOTO BIUIUBY, IO 3aCTOCOBYIOTHCS O CTOPiH KOH-
GuikTy B pasi HeOaxaHHS BperyJroBaTH (BUPIIIUTH) KOHMIIKT HA OCHOBI MEPEroBopiB i KOM-
pomicy.

OcCKinbKH TATPYHTSIM KOH(MITIKTY € CyINepeyHicTh MK iHTepecamu Cy0’€KTiB, TO Tpa-
BOMipHUM € BUCHOBOK IIPO T€, 110 Halipe3ylbTaTUBHILINM BUPILIEHHSIM KOH(IIKTY € YCyHEH-
HS IUX cynepedHocTeil. [Ipy uboMy MOXHa BUOKPEMHUTH Taki crocobu ix Jikeimawii:

— YCYHEHHS 00’€KTa KOH(IIIKTY;

— po3mofIi 00’ €KTa KOHQIIIKTY Mi’K CTOPOHAMU;

— BCTAHOBJICHHS YePTrOBOCTI CTOPiH 00 BUKOPUCTAHHS 00’ €KTa KOHDITIKTY;

— KOMIIeHcallis ONHiH 3i CTOPiH 3a MepenaHHs 00’ €KTa iHIIii CTOPOH.

VY pasi, Ko 06’eKT KOH(IIKTY 3HUKAE, MOXKIIMBE CTHUXiMHE BUPILIEHHS KOHQIIKTHOT CH-
Tyauii. ONTUMAaIBHOIO AJIs BUPilIeHHS KOH(IIKTY B coliaibHii 4K MpaBoBiii ramys3sx € nepen-
KOH(IIIKTHA CTaJisl, IKa YHEMOXKIIUBIIIOE BUHHKHEHHS TPOTHOOPCTBA.

SIKImo K CymepedHicTh He JTKBiIOBaHO U MPOTHOOPCTBO BXKE BHUHHKIO, TO HpaBHIBHE
3’CyBaHHS CYTi CYNEPEYHOCTi CIIPUATHME BUPILIEHHIO KOHQITIKTY.

IOpunnmunnii KOHMIIKT, TAKKM YMHOM, HEOOXiIHO BiAPI3HATH Bil IOPHIMYHOI Cymeped-
HOCTi Ta cnopy. Sk 3a3Havae F0.0. Tuxomupos, auine Tofi, Konu My OyaeMO YSBIATH IOpH-
JUYHI CyNepeyHoCTi sK TX LUMKIIYHUI PO3BUTOK, MOXKHA JTOCSTTH YCIiXy A0OUparouu 3acodu
nerajiizamii 4n ycyHeHHs KOoHGmikTiB?. OfHi rOpUAUYHI KOH(MIIKTH, CMPOBOKOBaHi Hermpa-
BOMIipHHUM PO3IMIUPEHHIM YHHHOTO CTaTycy (Gi3UYHUX UM IOPUIUIHUX OCI0 3 BUXOZOM 3a MEXi
MPaBOCYO’ €KTHOCTI, 3 IiIMH, MOB’S3aHUMH 3 JOLIJIBHOK 3MiHOIO 3arajbHOr0 FOPHUANYHOTO
CTaHy Cy0’€KTiB MEeBHOTO BUIy. B TakoMy pasi 3aco00M BUpIIIEHHS IOPHIMYHOTO KOHQIIIKTY €
TIOHOBJIEHHsI MOMEPEeIHbOr0 IOPUIMYHOIO CTaHy Ta CTarycy cyO’ekTiB. IHm ropuanuHi
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KOH(IIIKTH € HACTIIKOM IPOIIeciB, 3a IKUX JOMiHy€ TeHJCHLis IePETBOPEHHS HAsBHOTO IOPH-
JIUYHOTO cTaHy. TyT BiOyBaeThCs sIKiCHA 3MiHA CTaTyCy Cy0’€KTa 4M 3arajbHOro CTaHy Jiep-
»aBu (i1 CKJIaIOBUX YaCTHH).

[pornec BupinieHHs KOHOIIKTIB NEPIIOro BIAY CHPSIMOBAHUN HA YCYHEHHS MPUYNH X BH-
HUKHEHHS Ta 3a0e3MeueHHs] TOBEPHEHHs 10 MOYaTKOBOTO CTaHy. BiH BU3Ha4ae HeoOXiqHICTh
Bnpimemm HU3KH 3aBJIaHb, BRXIUBE MicCIe Cepell AKX HaNeKUTh 10 Heropuaminux. Le i
3MiHa MOJITUYHOTO KypCy JepxaBH Ta il opramB i 3MiHU B Pi3HUX Taly3sX KUTTEMiSITBHOCTI
CYCHiNIbCTBA, 1 MOAOJAHHS KOH(MPOHTALil MOMITUYHUX CHI. 3aco0amMM MOAOJAHHS TAKOrO
KOHQITIKTY MOXe OyTH:

— 3MiHa 3MICTy HOPMATUBHUX aKTiB;

— CKacyBaHHS IOPUIUYHUX JOKYMEHTIB, 0 MOPOIKYIOTh KOH(IIKTH;

— MiArOTOBKA MPAaBOBHX JOKYMEHTIB, II0 3a0€3MedyIOTh HENOMyIEHHs! KOH(IIKTIB iHTe-
peciB cy0’€eKTiB;

— BHECEHHS 3MiH i IONMOBHEHb 10 TOBHOBAKEHD JICP)KaBHUX OPraHiB 3 METOH KOpPHUIYBaH-
Hs1 IXHBOT AisNTLHOCTI U MiZABUIIEHHS 11 €()eKTUBHOCTI;

— 3MiHHW y nipogeciliHiii CBiIOMOCTI MpalliBHUKIB BIAAHUX CTPYKTYD;

— MiZBUILEHHS PiBHS MPaBOBOI KyJIbTYPH HACeJICHHS.

IOpunnuni koHQIIKTH iHIIOT Tpymu (GOPMYIOThCS IMiJ BIJIMBOM HOBUX TEHACHIiH
CYCHIIBHMX MpOLECiB, LIONpaBia, HE 3aBKAM MPOTPECUBHUX 32 CBOEIO CIIPSIMOBAHICTIO.
BupinienHs: koH(IIKTIB TaKOro poay O3Hadae OpiCHTaHiI-O Ha SIKiCHI 3MiHHU CTaTycy Cy0’€KTiB
npasa, IOPUAMYHOIO CTaHY, CILIBHOIO JUI BCIX 4M OAHOPiAHUX Cy0’ekTiB. CynepeuHicts y
IbOMY pasi € lMl'[yj'[I:COM JIepIKaBHO-TIPABOBHX TIEPETBOPEHD.

3HauHi CycHiNpHI MEepeTBOPEHHS Ta 3MiHU YaCTillle 32 BCe CYNPOBOMKYIOThCS 3MiHAMH y
Jep>KaBHO-TIPABOBUX Ta CYCHITBHMX IHCTHTyTaX. HaifsickpaBimoro imocTparii€lo Takux 3MiH
MOXKe CiTyTryBaru ¢yHKuioHyBaHHs KoHctutyuii Ykpainu. 3a yMOB MOJITHYHOTO MPOTUCTOSH-
HSl BHECEHHs 3MiH i JonoBHEHb 10 KoHcTuTyLiT YkpaiHu MoXKe MPU3BECTH 0 KOHCTUTYLiHHOT
KPH3H, TOJOJIAHHS SIKOT CTaHe OHOYACHO i €TaroM Ha [UIAXY 0 HOBOTO KOHCTUTYLIHOTO J1a-
Iy B IeprKaBi Ta CyCHiJbCTBI.

OTxe, BUPIlIGHHS FOPUANIHOTO KOH(ITIKTY € 3ac000M YIMOPSAKYBaHHSI CTaTycy Cy0’€KTiB
npaBa Ta HOPMaJBHOTO IPABOBOTO PO3BUTKY. BOHO ciyrye mxepesnoM mpaBoBOro, MONMiTHIHO-
o Ta COLiaJIbHO-eKOHOMIYHOTO PO3BUTKY.

Y3aranbHIOW0O4YM KOHQUIIKTHY MPaKTUKY B MOMITUKO-MPaBOBil ramy3i, MOXKHA Ha3BaTH Taki
MeXaHi3MU BUPILICHHS KOH(IIIKTIB:

— BUpINIEHHS KOHQIIKTY CaMUMH Cy0’€KTaMH IPOTHOOPCTBA IIISIXOM Oe3MocepeiHix me-
PEeroBOpiB Mi>k CTOPOHAMU KOH(QJIIIKTY UM MpeICTaBHUKAMK KOXKHOT 31 CTOpIiH;

— BTPYYaHHS TPEThOI CTOPOHM (KOHCYJIBTAHTIB NPABOOXOPOHHUX OpraHiB, OpraHiB yIm-
PaBIiHHSA, CyRY).

BupitieHHs koHQIiKTy — Ue, Mo CyTi, JOCATHEHHS 3TOIW LIOAO CIiPHOTO MUTAaHHS MiX
cy0’exramu. Haituacrinie B jiTepaTypi BHOKPEMITIOIOTh TPH Pi3HOBHUIM TAKOT YTOIM:

1) yroma, Koi CTOPOHH HOCSTAIOTh B PE3YJbTaTi MEPEroBOPIB;

2) yroja, sKy 3a0e3nedye 3akOHOJaBua i MarepiajabHa BOJIS 30BHIIIHBOT CHIIH;

3) yrona, moB’si3aHa 3 AisIMH OJHi€l 3i CTOPiH KOHPITIKTYS.

Sk 3acBiguye cydyacHa MpakTHKa, MPOLec BUPIMECHHS KOH(DIIKTIB MepeBakKHO HEMOXKIIMBUN
K OJHOCTOPOHHS TOCTYIIKA CBOIMHU iHTE€pecaMy OAHIEI0 3i CTOPiH HAa KOPUCTH iHIIOT abo AK
HaB’s13yBaHHS BOJII CUJIBHIIIOI CTOpOHU clia0kimiid. Take HaB’si3yBaHHS B 000X I[UX BUMAJKaX
€ CKOpillle PUITUHEHHSM MPOTHOOPCTRA, SIKE MOXKE 3HOBY CHANAaXHYTH Ti3Hillle, aHiK HOTOo
BHpIIIEHHSM.

MeTtonuka BupimeHHS KOHQIIIKTIB mNependadae BiIMOBY BiJ] CHJIOBOIO THCKY M
Opi€HTAIlil0 Ha Y3TOXKEHHS iHTEepeciB, KOMIPOMIC i KOHCEHCYC, sKi i BU3HAYAIOTh TEXHO-
JIoTit0 BUpillIeHHs KOHQIiKTiB. BoHa Mae miarotoBuy crafito, 1o 3ade3nevye BCTAaHOBIEHHS
CIPaBXKHIX Cy0’€KTiB KOHQIIKTY, MPUYUHY HOr0 BUHHUKHEHHS Ta 00’ €KT, METY i MparHeHHs
CTOpPiH, IPOTHO3 PO3BUTKY W HACTIAKK KOH(MIIKTY, BUOIp HAWIOWINBHIIIOrO Croco0y Horo
BHpIllIeHHS.

BaxmuBumM ans BUpimeHHS KOHQIIKTY € BUOip NMEBHUX CIIOCO0IB MOAONAHHS MPOTHOOP-
cTBa. SIK MpaBuUI0, BOHM MAalOTh CaMOCTiliHe 3HaYEeHHS i 3aCTOCOBYIOThCS MOCHi0BHO. [lep-
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IIUM i3 HUX € MEePeroBOpH, B XOJi SKHX 3’SICOBYETHCS MOXIIUBICTh YXBaJIEHHS CHJIBHOTO
pimeHHs. {11 meperoBopHOro TUIY B3a€MOJii Cy0’€KTiB XapakTepHO, 110 CTOPOHM Hamara-
FOThCSl JIOCSATTH XO4Y OM YacTWHM OaXaHOro, MiTH Ha MeBHI kommnpowmicu®. [leperoBopHuii
MpoleC KOPUCHHUI HA PaHHIX CTadisiX BHHUKHEHHS KOH(MJIIKTY H 32 TOTOBHOCTI CTOpiH IIyKa-
TH [UISIXW Y3TODKEHHs iXHIX iHTepeciB. OJHaK MOXJIMBA i Taka cuTyallis, 3a K0T KOXHa 3i
CTOpPiH BHCYBa€ CBOI BHMOTH, BiIMOBJSIETHCS BiJ KOMIIPOMICy i CIIOINIBA€THCS JHIIE HA
MOCTYIKH {HIIOI CTOPOHHU.

[TeperoBopu, siKk MpaBWJIO, MalOTh KiJIbKa €TalliB: MiJIrOTOBKA J0 TMEPEroBOpiB; CTajis 1X
NPOBEICHHS, aHalli3 Pe3ylbTaTiB IMepPeroBOpiB; BUKOHAHHS IOCATHYTHX JOMOBJICHOCTEHH.
Yenix neperoBopiB MOA0 BUPIMICHHS IOPUINYHUX KOHMIIKTIB 3a1€)KUTh BiJl 3HAHHS MTPABOBOT
cutyatii Ta 1 npaBuibHOT omiHkH. [lepenyciM HeOOXiqHO OLIHWUTH MOTPEeOH CTOpIH Ta iXHi
iHTepecH IopUINYHOro Xapakrepy. [Jis meperopopiB BayKJINBa MIBUIKA OLliHKA Pi3HOMAaHITHHX,
MOCTIHHO 3MiHHUX IOPHINIHUX (axTiB.

Ed)eKTI/IBHwTL nepemBOplB 3alle)KUTh BiJl HU3KKW YMHHUKIB. OCHOBHUMHU cepell HUX € Ha-
SIBHICTH JI0CTAaTHBOT KUBKOCTI 4acy st HpI/II/IHfITTS[ PILICHHS Ta IPUMHUPCHHS CTOPIH; MOXK-
JHBIiCTh CTOPIH pPeajbHO OLIHUTH cmyauno fi BUSICHUTH TIEPBHUHHI iHTEpecH i BUMOTH; Ha-
SIBHICTb TPETHOI CTOPOHH, III0 OPTaHi30BY€E MEPETOBOPH; MPaBUILHUI BUOIp 0cOOH, KA 6e3n0—
CepelIHbO BeJle MeperoBopu. PesybraTtoM neperoBopiB € A0roBip. 31e0iNbIIOro e pUuand-
HUIi TOKYMEHT, SIKWil BiJNOBia€ HOpMaM 3aKOHOJIABCTBA ACPKaBU 1 MIXXHAPOJHUM CTaHAAp-
TaM. CTOpOHHU, KEPYIOUYHCh JOrOBOPOM, CKACOBYIOTh UM MPU3YMUHSIOTH it0 MEBHUX aKTiB, yT-
PUMYIOTBCS Bil MPOBOKALIIMHUX [Iili, 3MiHIOFOTh 3MICT i (POPMH CBOET IisTBHOCTI, 110 B KiHIIe-
BOMY TiJICYMKY BeJie JI0 BUPilIEHHsI KOHQJITIKTY.

OnHak, HEOOXiMHO Mmam’sTaTd, IO NEPEeroBOpH MOXKYTHh TPH3BECTH i IO 3aroCcTpeHHs
BiJTHOCHH. 3aJIeXKHO Bil KOH(IIKTHUX OOCTaBUH, Y XO/li IEPETOBOPiB MOXKYTh MepeBaxkaru abo
CHiBpoOiTHULTBO, a00 KOH(NIKTHI B3a€EMOBiZHOCHMHU. B napyromy Bumaaky BHpilICHHS
KOHQIiKTYy Moxe OyTu 3a0e3nedeHe 3 JOMOMOIOI TaKoro crnocoly, sIK MOCEPeAHHULTBO.
BigminHicTh mocepeanyka Bif apOiTpa MpOSBISETHCS B TOMY, IO BiH HIYOTO HE BUPIINIYE, a
TvIIe 0pFaHi3OBy€ KOHTAKTH, CIIPUSE IEPETOBOPHOMY MPOIIECOBI i KOHCYIIBTYE.

Ha BigMiny Bin ap61TplB MOCepeqHrKa 3alpOoUIyIOTh U KOHCYNBTaliil 3 TpOLE/y i
BUpILLIEHHSI CTIOPY, a He JJIs PO3IIIsiy IpeAMeTa Criopy. Bin cnipusie JOCATHEHHIO 3rO/IN MiXK
CTOpOoHaMH, 3abe3rnedy€e MOXKIMBICTh BUOOPY TOTO pillIeHHs, sKe HaiOinbll BiAMoBinae iHTe-
pecaM CTOPiH 1 € mepeyMOBOIO BUPIIIEHHS! KOHQIIIKTIB. METOI0 MOCepeHUIIBKOT JiTbHOCTI
€ TIePEeTBOPECHHS KOH(ITIKTY Ha CHiBIIPALIO.

TakuM YHHOM, POJIb TOCEpENHNKA — aKTUBHA. TOMy MU HE MOXKEMO IOTOAUTHCS 3 IO0-
3UIIEI0 THX aBTOPIB, AKi cepel BUJIB MOCEPEIHUITBA PO3PI3HAIOTh HEUTPAIILHOTO CiTyXaua,
HEWTPaJIbHOTO eKCIepTa M 0COOH, KOTpa CHpHsie BUpilIeHHIO KoH(IikTy!0. Ha Hamy myMmKy,
nepli ABOE — e HacaMIlepe/l MOCEePEeTHUKH Ha MeperoBopax, a He CTOPOHH, sIKi OepyTh yyacThb
y BUpIlLIeHHI KOH(bniKTiB HpaBI/IJ'[LHiHIe Oyno 6 Ha3BaTH ekcrepra — ocoly, sIKy 3ade3neuye
JIOCSTHEHHs! KOMIPOMICY, i 0coQy, siKa CHpHsi€ KOHCEHCYCY.

SIKIIO K IUIAXOM MEeperoBOpiB i T0Cepe/IHMLITBA yro/a MK CTOpOHAMH He JOCSTHyTa i
KOH(MITIKT He BUPIIlIEHO, TO B IIbOMY pa3i Tpeba 3BepTatucs 10 apOiTpaKy, KOMIETEHTHOTO K
y cIpaBax BHPIIIEHHS CIIipHUX MUTaHb apOiTpaMu, Tak i B MUTAHHAX AiSTTBHOCTI TPETEHCHKUX
CyHiB.

Jo HedopmansHoro apOitpaxky B.I1. Kasumupuyk BiqHOCHTH NEBHI BUAU TPETEHCHKOTO
(HeooiuiiiHoro) cyny!!, a came:

— 3000B’s13aIbHAN apOiTpax, TOOTO Mpoliec BUOOPY HeWTpasibHOT 0coOu (Tpymnu 0cib) st
PO3MIIsAAY CHIOPY ¥ BUHECEHHS pillleHHs, 000B’ I3KOBOTO I CTOPiH (BiH BiApi3HAETHCS Bif Cy-
JIOBOTO MPOLECY THUM, 1[0 TYT HEMa€e HOPM, sIKi perJIaMeHTYIOTh TpoLieC MOJAAHHS i OLIIHKY JI0-
Ka3iB Ta MpoLeaypy POo3MIsiLy; Oinblle MOXIMBOCTEH AJ1s1 BUOOPY apOiTpiB; 3aciiaHHS MalOTh
3aKpUTHUI XapakTep);

— pexoMeHAaliifHui apOiTpax (pileHHs Horo MaroTh peKOMEHAAIliTHII XapaKkTep, CTOPO-
HU KOHQTIKTY MOKYTh TIOTOIUTHCS 3 YXBAJICHUM pillleHHsIM abo X Hi, i mepeaaTty crpaBy 10
cyny);

— ap0biTpax KiHIeBo1 mponopiii (nmepeadayae MOXIIMBICTh KOXKHIiH 3i CTOPiH MoxaTH Biac-
HMI BapiaHT pillIeHHS B CrpaBi, 00Mpae ogHe 3 HUX, HE 3MiHIOIOUM HOT0 3MiCTy);
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— obmexeHmii apOiTpax (mependadae BU3HAUYEHHS MEBHUX MEX PO3MNIALY CIpaBH Lie 10
Mo4aTKy apOiTpakKHOTO PO3MIsLY, OOMEXYHOUM MPU LIbOMY PU3MK BUHECEHHS HEBUTiJAHOIO
pimeHH;I)

Y pasi Heed)eKTHBHOCTI CrI0CO0IB HECY10BOTO BUPILICHHS IOPHAMYHOIO KOH(ITIKTY, CTOPO-
HHU KOH(ITIKTY 9M TpeTs CTOpPOHA MepemaroTh crpaBy a0 cydy. CynoBuit croci® BupimeHHS
KOHQIiKTIB Halbinem mommpenuit. CymoBa mpouenypa 3abesnedye MHUpPHE NPUINUHEHHS
KOH(IIKTY 3 BUKOPUCTAHHSM JIePKABHOTO MpUMycy. PileHHs cyny € akToM CynoBoi Blaay, i
fioro 060B’sI3KOBiCTh 3a0€3Meuy€eTbesi MPUMYCOBUMU 3acobaMu. OHaK, K CBiUUTh MPaKTH-
Ka, MEXaHi3M BUKOHAHHSI PillIeHb Ile HeAOoCTaTHho edekTuBHui. ToMy B mpolieci cynoBo-mpa-
BOBOI pehopMH NOTPIGHO YAOCKOHATHTH i BHKOHABYE MPOBAUKEHHS.

Ha maury xymky, cynoBuii mpouec mMae OyTi OCTaHHIM €TarnoM y 3aCTOCYBAHHI MHUPHHX
Croco6iB BUPILICHHS KOHQIIKTIB, y TOMY 4HC/Ii MPABOBHX, OCKUIEKM OCHOBHE MPH3HAYCHHS
Cyay — 3lilicHeHHs MPaBOCYA/s, a He BUKOHAHHA poJli apOiTpa Mik CTOPOHAMHU KOH(DIIKTY.

OTixe, 3aJIeXKHO Bijl XapaKkTepy Ta 3MiCTy, KOHQIIKTH MOXKYTh OyTH BUpIlLIEHi: cCAMUMU CTO-
pOHAMU Ha OCHOBI Y3TOXKYBAJIbHHX MPOLEYP; TPETIM OpraHoM, sSIKUil 1li CTOPOHU MOXKE CIIO-
HyKaTd J0 HOTo 3aBepIIeHHS; HECYIOBUM apOiTpaKHIM OPraHOM, PIllIeHHS SIKOTO MAlOTh pe-
KOMEHIALiHHUI XapakTep; CyIOBUMH OpraHaMu, SIKi yXBaJIOIOTh BJIaJHI pillleHHs, 000B’s3-
KOBi ISl BAKOHAHHS CTOPOHAMH KOH(ITIKTY.

I, HapewTi, MH MOKEMO OXapaKTEepH3yBaTH TPETIO CTaiif0 BHPIIICHHA KOH(IIKTY. fi
CYTHICTb MPOSIBJISIETHCS B TOMY, L0 B pe3ynLTaT1 3aCTOCYBaHHS OJHOTO 3i crloco0iB BUpILIEH-
Hsl KOHQIIIKTY, CTOPOHH 3aBEPIIYIOTH HOr0, BU3HAYAIOTE YMOBH Ta KPHUTEpii KOHTPOIIO 3 pe-
alisauiero yxpanenux pimens. Ha wiif cragii cTopom, sIK NMpaBuIIO, OLIHIOKOTE yXBalleHi
pilIeHHs Ta CHiBpPOOITHAIITBO B XOIi BUPIIIEHHS KOH(IIKTY; BCTAHOBIIOIOTH BilIpalboBaHi
npaBWiia Ta MPOLEdypr HOro JiKBiaLii Ta MOXKIJIMBICTD iX 3aCTOCYBaHHS 3 METOIO 3anobiran-
Hs TOAI0HMM KOH(IIiKTaM y Maii0yTHbOMY; 3aTBEpAXKYIOTh 00’ €KTUBHI MeToAU i pOpMU KOH-
TPOJIIO 32 peaji3aliclo yXxBaleHUX pillleHb.

Pi3HOMaHITHI MPUYMHU Ta 3MICT FOPUINYHUX KOHQUIIKTIB NepeabdadaroTh BUKOPUCTAHHS
PI3HOMAaHITHHAX CIIOCOOIB iX BUPIIIEHHS, KOXKEH 3 IKUX MOXE MPUBECTH 0 MO3UTHBHOTO pe-
3yJIBTaTy JIUIIE B pa3i BpaXyBaHHS BCiX KOHKPETHUX YMOB, 0 SIKUX HaJeXaTh HE JIUIIE TPH-
YHMHU, MaciuTabu, MpeaMeT Ta CTYIiHb Hampy)KeHOCTi KOH(]IiKTY, a i cTaH #oro cy0’€KTiB,
TXHE B3a€EMHE MPArHeHHs Ta TOTOBHICTbH JI0 MOOJIaHHS CyNepeuHOCTeH.
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Pe3rome

B crarbe paccMOTpeHa ofiHa U3 aKTyasbHbIX MPOOIEM pa3BUTHUSI COBPEMEHHOTO OOLIECTBA U rocylapcTpa
— IPeoJIoNeHNe U pa3pellIeHHe TPABOBBIX KOH(INKTOB. AHAIM3UPYIOTCS 0COOCHHOCTH M 3HAYeHHE TaKHX CII0-
co00B pa3peleHus KOH(INKTOB, KaK MeperoBopbl, y4acThe MoCPeJHUKOB, CO3IaHle HECYIeOHBIX apOuTpaxK-
HBIX OPraHoB U cyfaeOHoe pa3duparenbcTBo. [IpoaHann3upoBaHbl OCHOBHBIE JTAMbI Pa3pelIeHUs IPABOBOTO
KOH(IIMKTA: TOArOTOBUTEIBHBIN, pa3pelleHns U 3aBeplIeHie KOH(INKTA.

0.1. HAJIUBAHKO

Onez Isanoeuu Hanueaiiko, xanouoam wopu-
OUYHUX HAYK, 00YyeHm 3anopizvKk020 0epiHCABHO-
20 yHieepcumemy

®YHKIIIT ITPABA: IIOHATTS, KIACU®IKAIIA, TEHE3UC

CyTHicTb Oyb-SKOTO SBHINA BU3HAYAETHCS Y MPOLIEC] XapaKTepucTHkH ioro ¢yHkuii. Ca-
M€ BOHU € Ti€l0 OCHOBOIO, 10 336631'[6‘1}/6 aHai3 CBOCpiL[HI/IX 03HAaK TEBHOTO SIBUIIA, HOTO
B33€MOJLIIO 3 IHIIMMH KaTeropisiMy Ta Micue B cucteMi nouste. LlinnicTe kareropii (I)yHKun
MPOSIBIIAETLCA AK Y XapaKTepHCTI/I]_Il peanbHUX i Cy0’€KTiB PAaBOBOTO PETYITIOBAHHS, TaK iy
3’sICyBaHHI 3aJI)KHOCTI MK HOPMaMmH MpaBa, MPaBOBiIHOCHHAMM, IOPUINYHIMU aKTaMH B
MEBHOMY COILIiaJJbHOMY KOHTEKCTi. B pesynbrari ckinagaeTses ySBISHHS PO (QyHKIIOHyBaHHS
npaBa, HOro B3aeMOJiI0 Ta BIUIMB HAa Pi3HOMaHITHI couianbHi spuma. Came 151 o0cTaBuHa i
3YMOBJIIO€ aKTyallbHICTh OCIiIKyBaHO1 TEMH, il TEOPETUYHE 1 MPAKTUUHE 3HAYEHHS.

OcCHOBHI 3aBaHHs aBTOpa CTATTi: 3’SICYBaHHS HASBHUX Y HayIli IMiJIXOMIB O XapaKTepHc-
THKK (QYHKIIH TpaBa; JOCTiIKEeHHs crocobiB 1X kimacudikamii Ta aHami3 reHesucy (QyHKIii
MpaBa B Cy4acHOMY CYCITiJIbCTBI.

[MonsarTs «dyHkuis» (Bim nar. functio — BUKOHAHHS, 37iMICHEHHs) y CydacHiil Hayii mae
KiJIbKa 3HaYeHb i BXKUBAETHCS SIK JUIs XapaKTEPUCTUKHU MEBHOTO sBUIIA (HOro poi, wijei, 3a-
BJaHb, BIAaCTUBOCTEHN), TaK i Il BUSHAYEHHS CYTHOCTI CYKYyITHOCTi SIBUILI, TOOTO 00’ €KTUBHOT
peanibHOCTI (11 HANPSAMKIB, BUIiB, HOPM, CrIOCOOiB (DYHKIIOHYBaHHS). 3ayBakKUMO, 10 Cepesl
YUCHHX HeMae OJTHOCTAHHOCTI IIOJI0 XapaKTePUCTHKH (byHKLliﬁ ABTOpH 00MPAOTh Pi3Hi KpH-
Tepil, id knacudikamii i po3yMiHHS (1)yHKu1H 10 CBiAYUTH MPO HETOCTATHIO p03p061<y bO-
TO MUTAHHS Ha 3arajbHOTEOPETHIHOMY piBHi, a LIe MPU3BOAUTH JI0 TOTO, 110 HEPiJIKO aBTOPH
npaub o0uparoTh Kputepii kiacugikanii GyHkuii, kepyrouncs cyd’eKTUBHUMU MOTHBaMH —
CBOIMM HAyKOBHMH iHTEpECaMH, KiHIIEBOIO METOIO JOCIiIKEeHb.

[Mpobnemu ¢dyHKUiH mpaBa Oynu MpeIMETOM AOCHTIIKEHHS BIIOMHUX yYE€HHX MHUHYJIOTO
ctomitts (A.M. Ioposueral, JI. [lrori, I. Kantoposuua, H.M. KopkyHoBoi2, P. ITayuna, JI. Ile-
Tpaxuipkorod) Ta cydacHux HaykoBIliB (C.C. AnekceeBa, M.l. baiitina, M.M. MapueHka,
M.1. Mary3oga, [1.M. PaGinoBuua, T.M. Panbko, O.®. CkakyH, B.I.CmupHoBa, [.€.Dapbepa).
BpaxoBytoun ixHilf BHECOK y BUBUEHHs (DyHKIIi}f MpaBa, BBAKAEMO 33 HEOOXiIHE y3aranbHUTH
pesyJbTaTh X JOCIiPKEHb, CIIUPAIOYUCh Ha CyYacHUH piBeHb PO3BUTKY MPaBOBOI HAyKH, a
TaKOX 3IIHCHUTH Knacmbncauuo (I)yHKuu/I npasa.

Amnariz cbyHKuu/I mpasa SK MUTICHOT CHCTEMH HOPM Ja€ 3MOTY He JIMIIe CHCTEMaTH3yBaTH
3HAaHHA B TIPOLlECi BHMBUEHHS OKpeMuX OYHKIil, BiH 3a0e3medye MOXIIHMBICTH MHOIIE,
MIOBHIIIIE 3PO3YMITH 3MICT KOXKHOT 3 HUX.

@yHkUii npaBa BU3HAYAIOTh NPUPOIY NpaBa, Horo coliagbHe NTPU3HAYEHHS: iCTOPHYHY Me-
Ty 1 poJib IIpaBa B JKUTTi cycnijibcTBa. [IpaBo akTUBHO BIUIMBAE Ha CYCIIiBCTBO AK OJMH i3 pe-
TYJISTOPIB CYCHUTbHUX BiJJHOCHH.

OyHkLiT MpaBa — 1e BigoOpakeHHs iMAHEHTHUX, CIEIU(IYHUX BIACTUBOCTEl mpaBa. Y
(YHKIISIX aKyMyJTIOIOTBCS TaKi BJIACTHBOCTI MpaBa, 10 XapaKTepH3YIOTh HOTO SIK CYyTHICHY
LiTiICHICTB, SIK collianbHuil peHOMeH. PyHKIIIT MpaBa — 11e «BigoOpakeHHs» CYTHOCTI Mpasa B
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cycHinpHUX BimHocuHax. [Ipote Oyno 6 MOMMIKOIO MeXaHiuHO MOB'A3yBaTH (yHKLII Ta
CYTHICTh MpaBa.

OyHKIIiT MpaBa — e cUCTeMa HaIpsIMiB MOT0 BILTUBY Ha CYCIMiJIbHI BIIHOCHUHU, TOTpeda B
SIKUX TIOPOJIKY€ MPaBO SIK couianbHe sBuiie. OyHKIIT MpaBa 6e3mocepeTHbO MOB’sI3aHi 3 Mpak-
TUYHOIO peaizallieto Horo BIACTHBOCTEH SK BJIAJHOTO PEryysTopa BiIHOCHH MiX Cy0’€KTa-
MH, HOTO MiclLieM y CTPYKTYpi ITpaBOBOI CHCTEMH CyCITiJIbCTBAY.

MoykHa cTBepAXyBaTH, 10 (YHKIS TpaBa XapakTepu3ye HampsM BIUTUBY IpaBa, 06e3 sKo-
ro CyCHiJbCTBO HA CYy4aCHOMY €Talli CBOTO PO3BUTKY OOIHTHCS He MOXe (PEryJIIOBaHHS, 0XO-
poHa Ta 3abe3neueHHs npas i cBoOo itoarHK). DyHKIIis BitoOpaxkae HAaliCTOTHINI pucH npa-
Ba, BI3HAYa€ HAMpPSM HOro akTHBHOI [il, [0 BIIOPSAAKOBY€E TIEBHUIT BUA CYCIIBHIX BiTHOCHH.
ToMy onHi€ro 3 HABKIMBIIUX 03HAK QYHKIIH TpaBa € i quaaMisM. CTaiicTh K HeoOXiaHa
o3Haka (QyHKLiT XapakTepusye cTabiIbHICTB, 11 0e3MepepBHicTh, TpUBAICTD 11 Aii. [Ipo crannit
xapakrep (yHKIiH mpaBa MOXXHa TOBOPUTH B TOMY CEHCI, 1110 BOHM HlOMy NpHUTaMaHHi. Ane 1e
HE 03Hayae, 10 He3MiHHUMH 3aTMIIAI0ThCA MEXaHi3M i popMu 1X peaizalii, KOTpi 3MiHIOOTh-
csl i pO3BMBAIOTHCS BiANIOBIIHO 10 MOTPEO MPaKTHKH.

VY cyuyacHili Hay1li HeMa€e OJHOCTAHHOCTI IIOI0 MPUPOJH Ta CYTHOCTI (YHKIIiH npaBa. Y3a-
TaJILHIOIOYM Pi3Hi MiAXOAM 10 aHaji3y Ii€i MpoOJeMH, MOXKHA JIMTH TAKOro BUCHOBKY: Mij
¢yHKIi€I0 TpaBa po3yMiloTe abo couianbHe MPU3HAYEeHHS MpaBa, a0 HampsSMHU MPaBOBOTO
BIUIUBY Ha CYCIIiJBHI BiiHOCHHH, ab0 Te i iHIIe pa3oms.

Takum unHOM, miJ QyHKLiSIMYU MpaBa po3yMitOTh OCHOBHI HANPAMHU FOPUIUYHOTO BILTUBY
Ha cycHijbHi BigHocuHU. DyHKIIT paBa 3ajekaTh BiJi CyTHOCTI, COLIaJLHOTO MPU3HAYEHHS
mpaBa B JKUTTI CYCIIBCTBA i METH MPaBOBOTO peryimroBaHHA. [loHATTS (QyHKUiN mpaBa, Ha
Halll TIOTVIAJ, OXOIUTIOE BHYTPIIIHBO B3a€EMOY3TOIDKEHE TIOJBiifHE 3HAUCHHS: pOJNb IIpaBa
(comianpHe MpH3HAUYEHHS MpaBa) Ta KOHKPETHI HANPSIMHU MPaBOBOTO BIUIMBY Ha TOBEHiHKY
cy0'extiB. OTxe, K colliaJbHE MPU3HAYECHHS, TaK i HANMPSIMOK BIUIMBY IIpaBa Ha CyCHiJbHI
BiTHOCHHHU, B3ATi OKPEMO, He BUYEPIYIOTh MOHATTS «QyHKLIT MpaBa»®, aaxe OCHOBHI Hampsi-
MU BIUIMBY IpaBa Ha CYCHUIbHI BiTHOCHHM 3aBXAW PEali3yIOThCA BIAMOBIIHO 10 #Oro
COL[IJIFHOTO TPH3HAYSHHS, SIKE € HOTO 3MiCTOM.

OyHKIIT MpaBa — 1e BOAHOYAC i OKpeMa IOPUINYHA KaTeropis, sSka Mae MeBHi 0COOIMBOCTI:

— I1e BiJoOpakeHHs CyTHOCTI MpaBa, OCKITBKH Yepe3 (yHKII] Mi3HAE€ThCS CYyTHICTh IpaBa
Ta fforo 6araTroMaHiTHi 3B’SI3KH i3 CyCHiJIbCTBOM;

— Lie OCHOBHI HANPSAMH BILTMBY MPaBa Ha CyCIiIbHI BITHOCUHH, B IKUX KOHKPETU3Y€ThCS i
JicTae TeBHY ].IlJ'IeCHpSIMOBaHlCTL TPABOBE PEryJIOBAHHS;

— yHKUiT BioOpakaroTh HaifiCTOTHILI PHCH MpaBa i CIPAMOBAHi Ha BUKOHAHHS OCHOBHHX
3aBIaHb, 10 MOCTAIOTH Mepel MPaBOM Ha MEBHOMY €Talli pO3BHUTKY CYCHIBCTBA;

— (yHKUi{ BU3HaYal0Th OCHOBHI HANPSIMU aKTHBHOTO BIUIMBY MpaBa Ha CyCIibHI BiTHOCH-
HU 3 METOK0 HOT0 YIOPSIAKYBaHHS;

— (hyHKUIT mpaBa € B3a€MOIOB’ I3aHOIO0 CUCTEMOIO;

— BOHM MarOTh 00’ €KTUBHUH XapakTep, OCKIIbKU 3yMOBJICHI NIEBHUMU CYCIUJIbHUMU YWH-
HUKaMH.

PisHOMaHITHI IUIAXY BIUIMBY NpaBa Ha BiIHOCHHU MiX JIFOIBMH 3yMOBJIIOIOTH BUHHUKHEH-
H OaraTbox (yHKIiH MpaBa, a BAXXIMBUM HAayKOBO-TIPAKTHYHMM 3aBIAHHSAM € mpodiema ix
knacudikanii. B pesynprari y3arajgbHeHHS Ta aHaji3y HAKONHMYEHHX HOPUANYHOIO HAYKOIO
3HaHb Mpo (GYHKLIT NpaBa iX MOXKHA XapaKTepU3yBaTu Tak.

V peanbHOMY *XUTTi QYHKIIIT IpaBa He 130JbOBaHI OAHA Bij OAHOI, BOHU TICHO MeperutiTa-
10Thcs. ToMy KOmHY 3 HUX HE MOXKHA BCeOIYHO BHBYHMTH Oe3 3'sICyBaHHS IXHBOI B3a€MOZIi 3
iHMMU QYHKIISIMH, TOOTO 6e3 BUBYEHHS iX y cucteMi. CucteMa (QyHKIil mpaBa — e CKia-
He, OaratopiBHeBe YTBOPEHHsI, BOHA TiCHO MOB's3aHa i3 cUCTeMOro npaBa. Mo)kHa BUOKPEMHU-
TH T'SITh Ipyn (QYHKLiH npaBa, SKi yTBOPIOIOTH iXHIO CUCTEMY: 3arajbHONPABOBi (BIACTHBI
BCiM rajy3am r[paBa)' MiXrany3eBi (BJ‘IaCTI/IBi JIBOM i Oifibllie Tamy3sam npaBa)' ranyseBi (Bnac-
THUBI OZHiIl ramysi mpaBa); MpaBOBUX iHCTUTYTIB (BIACTUBI KOHKPETHOMY IHCTHTYTY IpaBa);
HOPM TIpaBa (BIACTHUBI KOHKPETHOMY BHJly HOPM IpaBa).

3araibHOIPaBOBI (YHKLIT IpaBa He OXOILIIOKOT i HE MOXKYTh OXOIHMTH BCBOTO PO3MAITTs
KOHKPETHHX ‘bopM™ i HMUISIXiB BILIMBY IpaBa Ha CyCIiIbHI BifHOCHHH. BoHu ,ueTanBy}OTLc;[ B
mpoueci il iHmMuX Tpyn QyHKIiH mpaBa. YMOBHO MOKHA BHOKPEMHUTH JBi IPYNH KPUTEPIiB,
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Ki JIexaTh B OCHOBI Kiacu}ikauii 3aranbHONpPaBoBUX (YHKIiH: BHYTpilIHi (ki nepeOyBatoTh
y MEXax caMoro npasa); 30BHIlIHI (MepeOyBatoTh 1mo3a Horo Mexxamu). BHyTpimHi kpurepii
(mizcrasu) knacuikaiii GyHKIiN NpaBa 3yMOBNCHI aHANI30M CHCTEMH MpaBa, 3aco0iB #oro
BIUIUBY Ha MOBEIHKY Cy0’€KTiB.

OyHKLii nMpaBa MOXXHA PO3MNALATH B TPHOX OCHOBHHMX acleKTax, W0 3YMOBIEHi pe-
ali3alieo NpaBa: yChoro CyCIilbHOr0 OpraHismy; AepXaBHO-NPaBoOBOI chepu; BlacHe npasa.
BinnosixHo, y mpasi po3pi3HAIOTE: 3arankHOCOLIaNbHY (PyHKLIIO, 0 Bif0OpakKae poib npa-
Ba B CHMCTEMi CYCIIBHAX BiJHOCHH; COLIaJbHO-TIONITHYHY, IIO BiZOOpaxkae COUiaTbHO-
HOMITUYHUNA 3MICT NPaBOBOTO PETYJIIOBAHHA; COLIAJbHO-IOPUINUYHY, KA XapaKTepH3ye
CBOEPIJHICTE MpaBa Ta HOTO LiNeCIPAMOBAHNI BILINB HA CYCIIbHI BiTHOCHHN.

ABTOp MoziiNIs€ TPAKLIHY KOHUENLi0 GYHKLUII paBa Mpo ABOSKMIi XapakTep npasa, 1o
BH3HAYa€ MO/ CreLialbHO-IOPHANIHIX (PYHKIIH, a came: TO3UTUBHE PeryJiOBaHHs; 0X0po-
Ha CYCIINBHAX BIAHOCHH. BifmoBinHo crenianbHO-FOpHANIHI QYHKLIT MOAINAIOTECA Ha 1B
OCHOBHi I'DYIIH: PETYIATUBHY Ta OXOPOHHY.

3a xapakTepoM BILTMBY Ha CYCIIUIbHI BiHOCHHH OCHOBHUMH € (YHKIii MPpaBOBOro pery-
mroBaHHs. BoHw, 3aeHO BiJ XapakTepy BIUIMBY IpaBa (CTaTUYHOIO, TMHAMIYHOTO, OXOPOH-
HOT0), MPaKTUYHO peaHISy}OTbCH B TPHOX OCHOBHHUX BJIacHE IOPUIMYHHUX cpym(umx npasa: pe-
TyJSTHBHO-CTATHYHIH, PEry/IATHBHO-AMHAMIYHIN | perynsTHBHO-OXOPOHHiH 7.

VY cucTeMi OCHOBHHUX IOPUAMYHMX (yHKLIH MpaBa MPOBiJHE MiClle HANEXUTh PEryJs-
TUBHIH QyHkUii. [lis mpaBa po3kpuBaeThes y (opMmi HOpMATUBHUX ab0 MPaBO3aCTOCOBHUX
aKTiB, pealli3yeThcs B 3arajlbHUX a00 KOHKPETHHUX MPAaBOBiTHOCHHAX: BCTAHOBIIIOE NTPABOBUH
CTaTyc, NpaBOCy0'eKTHICTh TPOMASH; KOMIIETEHIIIO JIeP)KaBHUX OPraHiB i OPUIMYHUX 0Ci0 —
B yCixX muX hopmax MpOsBIIAEThCSA HOTO OCHOBHE MPHU3HAYCHHS — PEry/TIOBAHHS CYCITLTLHIX
BigHOCHH. OCOOMMBOCTI Li€T hyHKIUiT MONArar0Th Hacamepe y BUpOOICHHI O3UTHBHKX Mpa-
BIWJI TIOBE/IiHKY, OpraHizaril cycmanHx BiZTHOCHH, KOOpJMHALII] colliaJbHUX B3a€MO3B'A3KIB.

K yoKe 3a3Ha4an0CA, B PEryIsTHBHIN QYHKLIT BAOKPEMITIOIOTE B MiAQYyHKUII: perysTis-
Hy CTaTHYHY i pery/ATHBHY IuHaMiuHy. Ilepiua nposBseThCA AK BILUIMB NPABa HA CYCIiIbHI
BITHOCHHM LIIISXOM TX 3aKpiMIeHHs B THX YH IHIINX NPABOBHX iHCTUTYTaX. Bupimanbhe 3Ha-
YeHHSI B peai3allil peryIaTHBHOI CTAaTHYHOT (YHKIT HANCKUTH IHCTUTYTaM MpaBa BIACHOCTI,
FOPHINYHA CYTHICTb SKHX i MOJISTA€ B TOMY, 1100 3aKPIMUTH eKOHOMI4Hi OCHOBH CYCITLTEHOIO
KUTTS. PerynstiBHa crarndHa QyHKLIS JiTKO BiIOOpakeHa y HU3LL iHIIKX IHCTUTYTIB (Y TO-
My YHCITi B IHCTHTYTaX MNONITHYHUX TPaB i CBOOO/ MIOANHK). PerynaTuBHa JiHaMiuHa QyHKLis
MPOSIBIISIETHCS SIK BIUIMB ITpaBa Ha ()OpMyBaHHs i AMHAMIKY CYCITINIBHUX BiIHOCHH.

3 ypaxyBaHHSM CKa3aHOTO, PEry/IsTHBHY (YHKIIIO MpaBa MOXHA BU3HAYUTH SIK 3yMOBJIE-
HHiT COLiaIbHIM MPHU3HAYCHHSM HAMPSAMOK MPABOBOTO BILIHBY, L0 MPOSBISETHCS Y BCTAHOB-
JICHHi MO3UTUBHUX MTPAaBUJI NIOBEiHKH, HAJaHHi Cy0'eKTUBHUX IPaB i MOKJIAJAaHHI IOPUANIHUX
000B's13KiB Ha Cy0'€KTiB MpaBa.

IHmmM 00'eKTHBHUM KpuTepieM Kinacudikauii ¢pyHKLil npaBa € pi3sHOMaHITHI colialbHi
YUHHHUKY, IO 3yMOBIIOIOTH NpHU3HAueHHs mpasa. Tak, 3a HalpsIMKOM BILIMBY TpaBa Ha
CYCHiJIbHE JKUTTs, 00CATOM MPABOBOTO PEryIMOBAHHS, CTATICTIO 0ro peaizallii MOXHA BHO-
KPEMHUTH OCHOBHI i HEOCHOBHI (pyHKIIi.

Jo uncna nepumx Hajexarb perynaTiBHa i oxopoHHa PyHKUIT (CriewianbHO-OpUANYHi),
a KUTBKICTB IHIINX HE € MOCTIHHOIO if MOXKe 30LTbLIYBATHCS 200 3MEHITYBATHCS 3aNIeKHO Bill
ICTOPHYHIX YMOB, aKTyaJbHOCTi 200 HEaKTyalbHOCTI 3aBJaHb, POIIMPEHHS a00 3BYKCHHS
cepn mpaBoBOro BILTMBY. JI0 HEOCHOBHHX COUialbHUX (YHKLIH BifHOCATB: EKONOTIYHY,
couiayipHy (y By3bKOMY PO3YyMiHHI I[bOTO cJIOBa), iHpopmaliiiny.

Amnanizyroun cucteMy (yHKILIH NpaBa, BapTO BpaxoByBaTH, IO BOHA HE € CTaJOW M
He3MiHHOW0. binmpmiicts nmocnignukiB (M.M. Mapuenko, T.H. Pagpko, O.B.Muikesund,
10.0. Tuxomupos, A.®. Yepranies) knacudikyoTs $yHKUiT MpaBa Ha OCHOBHI BlacHe 0pH-
AudHi QYHKII, HEOCHOBHI, BIacHe IOpuAM4Hi Ta couianei ¢ynkuii. ILM. Pabinosud®,
0.0. CkakyH® BHOKPEMITIOIOTH 3arallbHO- colianbHi Ta Cl'leLllaﬂbHO coliabHi (perﬂﬂTl/lBHI)
dyuxuii mpasa. Jlo nepmm rpymH HaJleXaTh IyMaHiCTHYHa, OPraHi3aToOpChKa, yNpaBiiHChKa,
KOMyHIKaTHBHa, Opi€HTaliiiHa, OLIHIOBAJIbHA, [CONOriYHO-BUXOBHA, IMi3HABA/bHA, ab0 rHO-
CEOoJIoriYyHa, 10 leyFOl — 3aKpIITOBaIbHA, CTHMYJTIOBANEHA, TBOPYA, 0OMEXKyBaTbHA.

B ropunuaniii iTepatypi 00rpyHTOBYETBCS IyMKa TPO iCHYBaHHS 1€ ABOX IPyIT QyHKLii:
¢yHKuil-3aBaanHs, a00 QyHKUIT-11ii, Ta GyHKLiT-HANpsIMH, SKi B pe3yabsTari IXHbOro 6e3mnoce-
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PeIHBOrO 3B’A3KY i3 Cy0’€KTOM 1 00’ €KTOM MisSIBHOCTI, MOXKHA YMOBHO Ha3BaTH cy6 €KTUBHU-
MU Ta 06’ €eKTHBHUMH. SIKIIO Mepii 3’sICOBYIOTECS LIISAXOM aHai3y iXHBOTO COLiabHOrO MpH-
3HAUEHHs, PO, LibOBOT Opi€HTALIiT MPABOBOTO BILIMBY, TO iHIII — BIACTUBOCTSAMHU CyCHIJILHO-
0 JKUTTA K 00’€KTa UHOTO BILIMBY 0.

3nificHIOOUN (QYHKII0 OXOPOHM H 3aXHCTY, IPaBO MOKJIMKaHE 3armo0iraTu MpoTU3aKOHHIN
i aHTUCYCHINIBHIN MoBeiHLi. Y I[bOMY acleKTi MpaBo MOB’sA3aHe 3 JCP)KABHUM NPUMYCOM Ta
3aco0aMHu 3aXUCTy I CaHKIisIMH.

HeoOxigHO HarolocuTH Ha BaXKJIMBOCTI iHIIOI IOPUANYHOT (QyHKIIT MpaBa — OXOPOHHOI.
[Torpeba B 0XOpOHi CycHiIbHUX BiIHOCHH Oyna 3aBxau i Oyne HeoOXiHa A0TH, TOKH iCHYBa-
THME CycrinbCTBO. IpaBo, sk BiIOMO, CTano OXHUM i3 HAMBAXIMBILIMX 3acO0iB OXOpOHHU
CyCHiIbHUX BifHOCHH. OXOpOHHA (QYHKI(is TpaBa — le MPaBOBHiA BILTMB, CIIPIMOBAHUH Ha
OXOPOHY HaMBKIMBILIMX EKOHOMIYHHX, MOMITHYHMX, HALIOHATIBHKX, OCOOMCTHX BiJXHOCHH,
JIKBifaIif0 HETAaTUBHUX SIBUIL Y CYCITiNbCTBI.

He MoxHa po3yMiTH OXOpOHHY (YHKIIiIO TITBKH SK TaKy, [0 MPOSIBISETHCS JIMIIE B pasi
CKOEHHsl IPABOTOPY IICHHS. OcHoBHa posib Li€l (yHKIIT MpaBa MosArae, Hacamnepes, y mnpe-
BEHTUBHIH OXOPOHi CyCHiTbHUX BiIHOCHH, 3amobiraHHi MOpyWIeHHAM HOpM npaBa. Ecdek-
THUBHICTh OXOPOHHOT (DYHKIIT TUM BHILE, YUM OisbIe cy6’eKT113 npaBa BUKOHYIOTh 3a00pOHHI
Hopmu. Cam (akT BcTaHOBJIEHHA 3a00pOHM 200 CaHKMLii YMHUTH BIJIMB HA MEBHUX OCi0, cro-
HyKae X yTPUMYBATHCS BiJl PABOMOPYICHH. A 1Ie 03HAYA€ MOXKITUBICTE JOCATHEHHS OfHi€T
3 1inel mpaBa — OXOPOHY MEBHUX CYCHUIBHUX BiHOCHH.

Jns oxopoHHOI (yHKILIT mpaBa XapakTepHi Taki OCOOIWBOCTI: MO-MEpIle, BOHA MPOSB-
TSEThCSA SIK 0COONMBUIA 3aci0 BIJIMBY Ha MMOBEiHKY Jitofel (3arpo3a caHKIlii, BCTaHOBJIEHHS 3a-
OOpOH i peanizallis FOPUANYHOI BiMOBIJANBHOCTI); MO-APYTe, BOHA € JKepesoM iHpopmarii
JUIs Cy0'€KTiB CyCHIIBHUX BiTHOCHH, YKa3ylO4d Ha COL{aJIbHI L[IHHOCTI, KOTPi OXOPOHSIOTHCS
MPaBOBUMH TPHUIKCAMU; O-TPETE, BOHA € BiJOOPa’KeHHSIM MOJITUYHOTO i KyJIBTYpPHOTO PiBHS
CYCIIiJIbCTBA, OTO IIIHHOCTEH.

BozHouac posMexyBaHHs nepesideHux QyHKii npasa He cnig abcomoTusyBaru. Yci Bo-
HH B IPOLEC] MPABOBOTO PEryIMOBAHHs OPraHivHO MOB’si3aHi Mixk c000:0. IIpH 11bOMY 0XOPOH-
Ha (YHKLis, HABITH SKIIO BOHA B MPOLEC] PEry/IOBaHHS THX YM IHIINX BIAHOCHH HE BHSBIISE
ce0e Ik OKpeMe sBHUIIE, 3/iHCHIOE Ha Cy0’ €KTiB MPaBOBiAHOCKH MTPEBEHTUBHUI BIJIUB, YTiJIIOE
B c00i Taky crerm¢pidHy 03HaKy npasa, sSIK 3a00pOHa, CAaHKLis, IepKaBHUH pUMYC.

HocnimkeHHsa y cdepi GyHKUIOHATLHOTO MPU3HAUYEHHS MpaBa K 3arajbHO-CoLiaNnbHOT Ka-
Teropii OOrpyHTOBYIOTh MOXIIMBICTh BHOKPEMIIEHHS KOMIIEHCALliHHOI Ta BiJHOBIFOBAJIBHOT
(byHKLIH.

KomneHcauiiiHa QyHKIis npasa BifoOpaxkae HOro iCTOTHY 0COOJMBICTD 51K 32aC00y BiIlHOB-
JIeHHsl colliajibHOT cripaBeuBoCTi. Komnercaiiina QyHKiis npasa TiCHO MOB'A3aHa 3 BiHOB-

TOBAIBHOIO. 3 Li€T NPUYUHN B IOPHANIHIN JITEpaTypi iX 4aCTO OTOTOXKHIOITS. IIpoTe ne He
TOTOXXHI (yHKIiI. BitMiHHOCTI MiX HMMH BUSIBJISIIOTBCS Hacammepen y (opmax, merozmax i
MPaBOBUX HacHiJKax ix peanizamii.

BinnosmrosanbHa (yHKLIs paBa mocigae 0coOmBe MicClie B MEXaHi3Mi IPaBOBOTO BILIH-
By. Hopmu, cripsmoBaHi Ha BiTHOBIICHHS MOPYLIEHHX MPaB i CBOOOX 0COOH, MICTATHCA K y
Mi>)KHapOAHO-NIPAaBOBUX aKTaX, Tak i B 0araTbox BHYTPIIIHBOAEP)KABHUX MPABOBUX HOpMaXx.
Hanpuxnan, ct. 8 3aransHoi gexapariii npas JIOAXHI BCTaHOBMIOE: «KoXkHa JIIOIMHA Ma€e Tpa-
BO Ha €()eKTHBHE BiJHOBIICHHs B MpaBax»!!. BapTo MOroAMTHCA 3 TIyMAYCHHSM BiIHOBIIIO-
BaNbHOI (QYHKIII AK BITHOCHO BlI[OKpCMHCHOFO KOMIIJIEKCY NMPaBOBHX 3aC00iB BIUIMBY Ha BO-
JI10, CBiZIOMICTH i nose;m—ucy JOJIeH, CIIPAMOBAHOTO Ha MPUBECHH CYO'eKTIB NpaBa 10 more-
PEOHBOrO CTaHy, KUl OyJI0 MOPYIIEHO HETPaBOMipHUMH JisIMU iHIIUX Cy0'e€KTiB mpasa.

Jlo cucTemMy HEOCHOBHHX BJIACHE IOPHANYHAX (YHKUIN MpaBa BiHOCATE TaKOK 0OMEKY-
BanbHy (yHKIi0. BoHa moB'i3aHa 3 NMPU3HAYCHHSM MpaBa OyTH PEryisaTopoM CyCHiTbHHUX
BinHocuH. Tomy, mo6 Al ogHKUX CyO'eKTiB mpasa He Mopy1IyBasi Mpas Ta 1HTepec1B iHIINX,
100 BiJTHOCHHU B CYCHiJIbCTBi CKJIaJaJnCs TapMOHIHO i He BUKJIMKAJIM MPOTHAil, mpaBo
BCTAHOBJIIOE MEBHI 00MEKEeHHS IS Cy0'€KTiB CyCHiIbHUX BiTHOCHH, MPOTUIIIOYN THM CaMHUM
BCEJI03BOJICHOCTI, aHapXii Ta CBaBiJLIIO, € 3ac00aMK BPiBHOBAXXEHHSI TPOTUIIEKHUX iHTEpECiB.

BinnosinHo 10 HasgBHUX y cyvacHil IOpUAMYHIN JiTeparypi knacudikaiiii, okpiM 0CHOB-
HUX Ta HEOCHOBHUX BJIaCHE IOPUAMYHUX (yHKUiH, HesKi aBTOPH pPO3PI3HAIOTH OCHOBHI
couianpHi (GyHKUii mpasa.
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YhopsaKoBaHICTh CYCHiNIbBHUX BiJTHOCHH, iXHsI CUCTEMHICTh 1 JUHAMIi3M € HEOOXiJHUMHU
yMoBaMH (DyHKIIOHYBaHHS i PO3BUTKY cycminberBa. Tomy cowjanbHe MPU3HAYCHHS NpaBa —
Le PErysioBaHHs, BIOPS/KYBAHHs BCIX cep CyCIILHOTO JKUTTs, HaXaHHs CyCIIUIECTBY Ha-
JIeKHOT CTabIBHOCTI, €OHOCTI 1 AMHAMI3MY, iHAKIIe Ka)Kydd, CTBOPEHHS HeOoOXiTHNX npaso-
BUX YMOB JIJISI HOPMAJIBHOTO i TIPOTPECHBHOTO PO3BUTKY OCOOUCTOCTI i CYCHINTBCTBA B IIiIOMY.
[Tpu poMy BapTo MaTy Ha yBasi, IO comiaibHi QYHKIIT — e crnenn(ivHui aceKkT npasa, ae
perynsTUBHA it 0XOpOHHA (QYHKIIT 00'€IHYIOThCS y BiIOKpEeMIICHHX, IKICHO OJHOPIAHUX Ce-
pax CycCHiJbHUX BiJIHOCUH — €KOHOMIYHiii, MONITUYHIH, i€0NOTI4HI.

HeoOxiaHo 3ayBaxkutH, 110 kiacudikaiis colianbHUX (YHKIIHA MEBHOIO MipOI € YMOB-
HOIO, OCKITBKM Ha TPAKTHUIi TOCHTh CKJIAQJAHO YiTKO pPO3MEXKYBAaTH IPABOBUI BIUIMB Ha
BUPIILIEHHs] €KOHOMIYHUX, COIiabHUX, MOJITHYHUX Ta i€OJOTiYHUX (BUXOBHHX) 3aBlIaHb.
Tak, enemeHnTH oxHiel 3 (QyHKIIH, HANMPHUKIAL €KOHOMIUHOI, MOXYTh MPOSBIISITUCS B iHIINX
¢yHKIiSX 1 HaBMakyu. 3yMOBJIEHO Iie ABOMA npuunHamu. Tlo-nepine, koxHa 3 ¢yHKUil nie B
paMKax e[MHOI CHCTeMH d)yHKum mpaBa i TicHO B3aemopie 3 iHwumu. [lo-mpyre, cd)epu
CYCIILIBHOTO JKHTTs, Ha SIKi BILUIMBAE IPABO, CBOEKO YEProl0 HEPO3PUBHO B3a€MOIIOB’si3aHi,
OCKIJTBKHY CaMi € TiJCHCTeMaMH CyCIiIbCTBA B LIIOMY.

3aranpHOCOMIaTbHA (QYHKIIIS — 116 HAPsAM MPABOBOTO BILIHBY, SKHH BioOpaskae pojib mpa-
Ba B YCill cuCTeMi CyCHiNBPHMX BifHOCHH. Y Wil IUIOMMHI NMPaBO BUKOHYE YNPaBIiHCHKY,
(yHKIIOHAIEHO-00’ €THYBaJIbHY POJIb, € OCHOBOIO HOPMAaJIbHOTO JKUTTS JIOAMHH W yChOTO
CYCIiJIbCTBA, — YUHHUKA, 110 3yMOBIIIOE€ PO3BUTOK i (DYHKIIOHYBaHHS CYCIiJIBHOTO OpraHi3My.
Hopmu npaBa Air0Th SIK 3pa3Ku, MOZEJI, 110 BCTAHOBJIIOIOTh KPUTEPIii, AIKUMU MatOTh OyTu (Un
He OyTH) BUMHKH Jtoneii. HopMu mporpaMyroTh i ClpsSMOBYIOTh IOBEIIHKY JIFONei i comialb-
HUX {HCTUTYTIB 3TiIHO 3 YCTAHOBJICHOIO B HOpMaX iIeaJIbHOIO0 MOZEIUTIO (3pa3KOM) TIOBETiHKH.

BaxnuBa [i1st CydacHOTO CycCHiIbCTBA U KyJIBTYpHO-icTopruHa (yHKIis. [1paBo sk ¢eHo-
MEH HalliOHaJIbHO1 i CBITOBOT KyJIBTYypH Y BIAaCTUBiH iloMy HOpMaTUBHil GopMi akyMyroe ITy-
XOBHI LIHHOCTI W JAOCSTHEHHS HapOJy, JIIOACTBA: MpaBa JIIOJUHH, IEMOKpaTiio (Hapo0BIaI-
JIs1), MOpaJTBbHI LIHHOCTI CYCIiIbCTBA, COILiaJIbHY CIPaBeUINBICTh, LIHHICTH CBOOOAN 0cO0OU. Y
it pyHKIiT mpaBo BUsABIAE cebe K TOCSITHEHHS JFOACHKOT UBITi3allil, pe3ynbTar nporpecy i
PO3BUTKY CYCIIiIbCTBA.

He BTpaTtnia cBoel Baru it yHKIis comiaabHOro KOHTpouo. [IpaBo BIjiMBae Ha MOBEIHKY
Cy0'eKTiB, 3 OIHOTO OOKY — sIK 3aci0 CTHUMYJFOBAHHSI, 340X04YEHHS (MOPaJIBLHOI0, MaTepiaibHO-
ro0), 3 iHIOro — ik 0OMesxkeHHs! (YTPUMAaHHS BiJl HEMPaBOMipHUX Jill TOILO) MEBHOT MOBEAiHKH.
[IpaBoBi cTUMYIH CTAIOTH OJHHUM i3 OCHOBHHX 3ac00iB peanizamii miel GpyHkmii. Bapro 3ayBa-
KUTH, IO B OBOMY BHUMAAKY HAEThCS came MpO 3araJbHOCOWIiaNbHUN MeXaHi3M [il
(pyHKIIOHYBaHHS) TIpaBa, KOJIH IIie He 3aCTOCOBYIOThCS CHeialibHI FOPUANYHI iIHCTPYMEHTH i
Ba)keJli COLiaIbHOTO KOHTPOJIIO 3a MOBEIiHKOIO.

@yHKIIiA COLiaTbHOTO KOHTPOJIO TiCHO MEperuIiTaeThes 3 BUXOBHOIO (hyHKUi€0. [InibHy
yBary 3ocepeaujia Ha JOCHIDKEHHI Iiel (QyHKIT B OCOOMCTOMY ¥ CyCHiJIbHOMY acCIeKTi
couionoriyna topucnpynenuis (P.ITaynn, E.Epnix, ["KantopoBud Ta iHmi), 0cobia1Bo Haroso-
IIyIOYH, [l — OOHA 3 OCHOBHUX (DYHKLi# IpaBa, 0 PO3KPHUBAE HOTO HaBaXXITUBiIIEe TPU3HA-
YeHHS B CYCHIJIbCTBI (K 3ac00y COLIaTbHOTO KOHTPOJIIO), BUBOISYH 3 IIbOTO HATIPSMKY BILTH-
BY CBOTO PONly «COLiaIbHy iHXeHepito B mpaBin!2 Lle cBimuuTh mpo ONMM3bKICTH Ha3BaHOT
¢yHKUIT 10 3araibHOCOLiaNBHOT (YHKIIT npaBa (¢pyHKLIT opraHisauii), BUABIsE ii cripsaMo-
BaHICTh Ha JIFOJMHY, 3B'SI30K 3 0COOHUCTICTIO, «IIOAUHOIO CYCNiIbHOIO». BUOKpEMIIeHHs MpaBo-
BOTO BIUIMBY Ta HOTO PO3BHUTOK, HA HAIY IYMKY, BUMIPABIAHUM, OCKITBKH 30CEPEKY€e yBary
Ha COIiaTbHO-0COOUCTICHOMY XapakTepi npasa, Horo OJM3bKOCTI 10 JIFOIUHHY.

IndopmaniiiHo-opieHTaniiHa GyHKIlis ongrae y ¢opMyBaHHi cOIliaJIbHO KOPUCHOT, TIO3H-
THUBHOI CITPSIMOBAHOCTi Cy0'€eKTHBHOT CKJIaI0BOT MpaBOMipHOT MOBeAiHKM. Yepes NeBHi mKepe-
Jla — 3aKOHU, TIOCTaHOBH, yKa3H — Cy0’€KTH OTPUMYIOTh iH(popMaLito npo couianbHi MOXKIIH-
BOCTI Ti€l 4K iHIIOT MOBEiHKH, 1[0 JoTIoMarae iM peastizyBaTu BJIacHI MpaBa il AOCSraTH Mo-
CTaBJICHUX IiJIel y MeXaX YUHHOTO MpaBonopsiaKy. ToMmy 10 QYHKI[iIO iHOJI 1€ iIMEHYIOTh
KOMYHIKaTUBHOIO.

OninroBasibHa (QYHKIIiSI TpaBa O3HAUaE, 10 MPaBO HA/lA€ KpUTepil OI[iHKU MOBEIiHKH JIFO-
Jieit Ta Oynb-sSIKMX BYMHKIB, iXHBOT MpaBOMipHOCTI ab0 HenpaBoMipHocTi. [IpaBo 3abe3neuye
cBoOOy nili cy0’ekTa, Hajae PUANYHY MiJICTaBy IS pillleHb (Iiif), OXOPOHSE BiJ HEraThB-
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HHMX COLiaJIbHUX HACIiAKIB MEBHUX pillleHb JepKaBHUX OPraHiB, € 3arajJbHUM KpHTEpieM
OLIIHKH OYJb-SIKOTO FOPUIAMYHOTO aKTa.

Psn asropie (K. Pennep, 1.E. ®ap6ep, T.H. Panbko) po3pi3HsrOTh K OKpeMy (a He B CKiai
CcolLliabHOT) eKOHOMIUHY (YHKIIIFO MpaBa, TPAKTYyOUH X SK BIUIMB MpaBa Ha €KOHOMIKY, aK-
HEHTYIOUW Ha JIBOX IIIsAXaxX peamizamii miei GyHKIii — 6e3nocepeHbOMy peryaroBaHHI (Ha-
JIaHHI IPaBOMOYHOCTEH) i OMocepeIKOBAaHOMY BILTHBi (BCTaHOBJICHHi 3200pOH, caHKIIiii). Sk
cnymHo 3ayBakuB C.C. AnekceeB, 3a TakOro MiAXOAY «3MILIYIOTHCS TUIOIUHH HAyKOBOTO
aHaJlizy», TOMY 11O MPaBO Ma€ TaKHii BIUIMB, HE3AJIEXKHO Bifl TPABOBOTO PEryItOBaHH:, a pery-
JFOBaHHS CTOCYETBCS JIMINE Traiy3i rocromapcTBa, CYCHUIBHOTO MOPSAKY i iHImmX cdep
CYCHITBHOTO JKHATTA. MO)KHA BHOKPEMHUTH «CIIOPTHBHY» (YHKIIIO IMpaBa (BIUIUB MpaBa Ha
chepy cropTy), «HayKoBy» (DyHKIIit0 TpaBa (BHJ‘II/IB y ctepi Haykn) Tomo. Ha Hamry mymKy, Ta-
Ke BUOKpeMJIeHHs (YHKIIil mpaBa HEBUMPAB/AHE i Heo6rpyHTOBaHe

3MiHHM, O BiAOYBaIOThCS B YKPATHCHKOMY CyCl‘llJ‘IbCTBl BAXXJIMBI HE JUILIE JUI 30BHILIHIX
03HaK (YHKUIH MpaBa, BOHU CTOCYIOTECS HOTO 3MICTy, BIUIMBY MpaBa B IIlJ'[OMy, foro
(yHKLIOHATBHOTO TIPU3HAYCHHs B CycrinkcTBi. Tomy 3aciyroBye Ha yBary MpoNO3HLis jes-
KUX YYEHUX BUOKPEMHUTH TaKi GpyHKIIT paBa, sIK KyJIbTypHO-iICTOPUYHA, BUXOBHA, COLIabHO-
T'0 KOHTPOJIIO, iH(OpMalliifHO-Opi€HTalliifHa, OI[iHFOBAJIbHA, IO JIa€ 3MOTY SIKHAMMOBHiIIe po3-
KPHUTH (QyHKIIOHAJIbHY, IICHXOJIOTiUHY H COLIONIOTiYHy CKJIaJO0BY IIpaBa i MPaBOBOTO BILIHBY.

TakuMm 4YMHOM, i3 MPOBEACHOTO aHalli3y BHUIUIMBAE, L0 cUcTeMa (YHKLiHA mpaBa HE €
cTabinbHOIO i He3MiHHOIO. B pasi mpaBuiibHOrO BUKOpHUCTaHHS BCiel cuctemu (QyHKIIH mpaBa
3arajibHOOOOB'I3KOBUI XapakTep IpaBa, 3a0e3MeYeHUil MPUMYCOBOIO CHJIOIO IEpiKaBH, HE
TiJBKU He 00MeXxye CBOOOIH JIIONWHU, PO3BUTKY ii 3Ai0HOCTEH, a i CTBOPIOE IS HHOTO CIPH-
SATJIMBI yMOBH, OXOPOHsi€ i 3a0e3neuye 11 mpaBa. CTBOPUTH TaKy MPaBOBY CUCTEMY — HaiBa-
TuBille 3aBlaHHs cycmijbcTBa. lle morpedye TIMOOKOrO BHUBYEHHS ¥ MEpPeOCMHUCIICHHS
¢GyHKIiH 1 3MiCTy yKpaiHCBKOTO TpaBa, MHUPOKUX JOCIiIXKEHb IOPUANYHOIO HAyKOIO MOTped
CYCMiJICTBA, TCHEHIIi!l PO3BUTKY €KOHOMIYHUX, MOMITHYHUX i COLliaIbHUX BiTHOCHUH 5K B YK-
paiHi, Tak i B iHIIMX CyCHJIbCTBAX.

1 [oposyes A.M. HexoTopble 0CHOBHBIE BOMPOCHI yueHHs 0 npase. — [letporpan, 1916. — C. 16.
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8 Pabinosuu I1.M. OcHoBH 3arajibHOT Teopil npasa Ta Aepxkasu: Hapu. nocionuk. — Bua. 6-e — X., 2002. —
C. 85-86.

9 Craxyn O.®. Teopus rocyaapctsa u npasa: Yuebuuk. — X., 2000. — C. 245-246.
10 Koprienxo M. ®yukuii Pax sk HaykoBa kareropist // Papstuebke npaso. — 1990. — Ned, — C. 61.

1 Meoicoynapoonvie axtel o ipaBax 4enoseka: C6-k nok-tos / Coct. B.A. Kapramkun, E.A. Jlykainesa. —
2-e u3A. gom. — M., 2002. — C. 39.

12 Tuxonpasoe FO.B. OcHoBbl Gunocodun npasa: Yue6Hoe nocodue. — M., 1997. — C. 533,
Ompumano 17.06. 2004
Pesrome
B crarbe ananusupyrorcst GpyHKIMN IpaBa, BO3MOXHBIE CIIOCcO0BI MX Kiaccudukanuu. [Ipeanpunsra mo-

MBITKA 000CHOBATh KPUTEPHH KIaccuuKanuii GyHKIN MpaBa 1 COAepKaTeIbHO 0XapaKTepH30BaTh KaXKIyI0
U3 HUX.
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Oxcana Bacuniena Jlaba, 3006y6au Kuiscorxozco
VHiéepcumeniy npasa

MAMBYTHC €BPOIIN: BUPIIIEHHSI IIPOBJIEMHA
«TEMOKPATHYHOTO JE®IINTY»

quacm CBIiTOBI TeH,Z[eHLlll mrobaizaii, mporec €BPOMEHCHKOT 1HTerpau11 KapZ[I/IHaJ'IBHl
cycmm,m 3MiHH, TIOB’si3aHi 3 PO30YIOBOK YKpPaiHCBKOI JepKaBH 3 yc1e}0 OYEBUJIHICTIO
CBiJUaTh npo noTpedy MePeOCMHCIICHHS Mal/l6yTHI>OF0 €Bpomny y IMJIOMIMHI CTaHOBIEHHS
PO3BUTKY il JEMOKPATHYHHX iHCTHUTYTIB. A 1e aKTyanBye He JIMlIe AOCIIIKEHHS MPoLecy
FapMOHISa]_Ill 30uKeHHS 3aKOHOAaBCTBA WieHiB €C i3 npaBoBuM nosieM i craniapramu €C, a
f TOCIiIKeHHS TPOLECiB «BHYTPIIIHHOTO» MPaBOBOTrO po3BUTKY €C 3 MOMISAAY CTAaHOBICHHS
JIEMOKpPAaTUYHHUX OCHOB AisNTLHOCTI 1i€T BAXKITMBOI OpraHizarlii.

3ayBa)KUMO, 110 BITUYM3HSIHA FOPUCTIPYACHLIS, TOYNHAIOYM TPAKTUYHO 3 MOMEHTY 3100yT-
TS He3aJIeKHOCTI YKpaiHOl0, perpe3eHTye OararoBapiaHTHUHN MigXif] 10 BUBUECHHS KOMILJIEKCY
npo0JieM, MoB’si3aHuX i3 ¢QyHKIioHyBaHHAM €C. Xo4a yKpaiHChKi aBTOpU JIOCi HE CTaBWJIN
co0i 3a MeTy MOCHiKEHHS TEOPETHYHHUX ACHEKTiB KOHIIEIIIiT €BPONeliChKOTro MpaBOBOTO PO~
CTOpY, € YAMAJIO TPallb, y SKUX aHAII3YIOTECS OKPEMi aclieKTH mpobieMu. 30KpeMa pO3BUTOK
inei 00’enHaHOi €BpOMNU K CYKYIHOCTI MPAaBOBUX JepKaB, CydyacHH 3MICT €BPOMEHChKOTO
npasa, npaBo €Bponelicskoro Coro3y, npaBosa HisibHICTs Pagn €Bporm Ta OBCE, npouec
pedopMmyBaHHA MpaBOBOI cUCTeMHU YKpaiHM Aocmijpkysaiucs y mpaisix B.H. JleHucosa,
A.L ImutpieBa, A.C. Jlosrepra, B.K. 3abiraiina, JL.I. 3abnoueskoi, O.B. 3amopoxHboro,
B.I1. 3aiins, O.B. 3aiiuyka, M.1. Ko3to0pu, B.€. Mapmasoga, B.I. MypasiioBa, H.M. Ouuinen-
ko, I.C. IlinseBa, JI.J]. Tumuenka, }O.C. llemmyuenka.

OcHOBHe 3aBlaHHs Ili€l cTaTTi — aHaji3 pi3HUX NPOMO3HUIlil, ileld, cnpsSIMOBaHUX Ha
PO3B’s3aHHS MPOOJIEM «JIEMOKpATUYHOTO JehiluTy», 0 TocTae nepe €eponeiicbkkuM Coro-
30M. MeTa — aHali3 NUIsXiB PO3B’sA3aHHS MPOOJIEMHU «IEMOKPATHYHOTO AeiluTy», 10 epea-
Oavae 3’ACyBaHHS TAKUX MUTaHb:

— nornuOnenHs iHrerpatii B €C;

— PO3MIUpEHHS iHTerpallii;

— 30iJbIIeHHs KibKOCTi WwieHiB €C;

— «aedinuT nemMokpartii» y mpuiHATTI pimeHs y CHiBTOBapuCTBi;

— OanaHc noBHOBakeHb CTiBTOBapHCTBA Ta MO0 JepxaB-4jieHiB i Mail0yTHe caMux iHCTH-
Tyuiii €ponelicekoro Corosy.

OpHuM i3 He3anepeyHuX YMHHUKIB po3BUTKY CHiBTOBapHCTBa € Ta OOCTaBHHA, 10 BOHO
po3TamoBaHe «Ha nepexpecti €sponmy. Came 1e MOPOIKY€E MOCTIHHI criomiBaHHs Ha HeoOMe-
JKeHHH po3BUTOK €Bporelickkoro Coro3y, siKi 3aBOJIOMIIN JyMKaMy 0arathox Jroieil, HaBiTh
JOCTaTHBO O0i3HAHMX y €BPONEHUCHKHUX CIIpaBaXx.

OnHa 3 nipobnieM po3BUTKYy CHiBTOBapUCTBA IMOB’sA3aHA 3 «JIEMOKPATUYHUM AC(illTOM.
3a3Buuaii Lei TepMiH BUKOPUCTOBYIOTh, MOCHIIAIOUUCH HA CYMEePEYHiCTb MiXK (PaKTUYHUM MPO-
1eCOM MPUHHATTS pimeHb y CHiBTOBAPUCTBI Ta IEMOKPAaTUYHUMHU MeXaHi3MaMU, SIKi MaroTh
MaHyBaTH B IIbOMY TpoIleci, TOOTO y GiNbIIOCTI BHMAAKIB — 3aKOHOAABYMMHU OpraHaMHU, IO
obuparoThes 6e3nocepeIHbo HaceleHHsIM Kpain €C.

Ictopist €C cBimunTh, M0 LIS CyNEPEUHICTh — «IEMOKpaTHIHUI AediuuT» — 3a cydacHUX
YMOB YK€ He Taka rocTpa, sk 3a 4aciB, konu CrniBTOBapHCTBO PO3MOYUHAIO CBOIO JisIbHICTB.
3ne0inbIIoro 1e MOsICHIETHCS 3MiHOK cTaTycy €Bpomnelicskkoro Ilapnamenty. Sxumo cnovar-
Ky WOro ydJacTs y Ipoueci MpuiHATTS pilleHb OyJaa He3HAYHOFO, TO 3TOIOM, YHACIITOK MpHii-
HATTS OCHOBOTIOJIOKHUX TOKYMEHTIB, TakuX, K €1uHuil €Bponelcekuii akt ta Jlorosip mpo
€BporneichKuii cor3, HOT0 poJib MOCTYMOBO 3pocTaia. HuHi OibIIicTh 3aKOHOAABYMX aKTiB
yXBaJroOThes 3a yuacTti [lapnamenty €C. lo Toro x Tenep #oro ckian obupae d6e3nocepen-
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HbO HaceNleHHs kpaiH €C, Ha BiIMiHy BiJ TOro nopsaKy, ki icHyBas 10 1979 p., konu ckiag
€BpOIapiaMeHTy (OpMYBaBCs 3 Jiejieralliii HallioHATbHHUX MapJIaMEHTIB.

HesBaxkarouu Ha 11e, BTOpUHHE 3aKOHOAABCTBO CIiBTOBApUCTBA IIPOJOBIKYE PO3POOIISTHCS
3 IOTIOMOTOI0 TPOLeCY MPUHHATTS pillleHb, SKUH IIe HANTO HaJeKuil BiJ IeMOKPATHYHOTO.
OcHoBHUMU 3aKoHOMaBuMMHK opranamu €C 3anumaroTecsi €Bporneiickka Pana Ta, BpaxoByto-
4M iHinitoBaHHS mpouecy, €Bpomneiicbka Kowmicis. Xonen i3 nux opradiB He Mae OyIb-sKHUX
JEMOKpPATUYHUX MMOBHOBaXXCHb HA TPUIHATTS 3aKOHOJABUMX akTiB. OTxKe, 3anulnaeTbes Oara-
TO 110 3pOOWTH 331 OAOJIAHHS «AEMOKPAaTUUHOTO Ae(illMTy» B MPOLeCi yXBaJleHHs pillleHb
B €C.

3aranom, € aBa crocoOw, 3 JOMOMOTO0 SKUX I IpoOiemMa Moxke OyTu po3B’sizaHa. [lep-
IV TTONIsTaEe B HAAJICHHI BHUSPITHIMH 3aKOHOJABYMMH TIOBHOBKEHHSAMH CBpOIIApIaMeHTy.
B npomy pasi TeopetndyHo Oyab-siKi MOJOKEHHS MOXigHOTO 3akoHOoAaBcTBa CriBTOBAapHCTBA
IPYHTYBaTUMYThCSl Ha LIIKOBUTIH 3rofii éBporneiicbkux rpomMasH. OfHaK TaKOMy PO3B’sI3aH-
HIO MPOOJIeMU TIEPENIKOIKAIOTh JIBi 00CTAaBUHHU.

ITepma — noBuTBHICTE peaizarii wiel inei. Bona Moxxe TpuBaTu OB SK 1 ATAECAT POKIB,
i TyT HOpeYHO MpHTagaTé JoOpe BiJoMe BUCIIOBIIOBAHHS KeMOpPHUIKCHKHX €KOHOMICTIB CTO-
COBHO HEIAC/IMBO1, ajleé HEeMUHYYOI JIOJIi, 110 YeKae Hac «y KiHIEBOMY MiICYMKy». 3HaYHa
KUTBKICTh 3aKOHOJIABYMX HOPM, YXBaJICHUX HEJIEMOKPAaTHUYHUM ILISXOM, Habepe YMHHOCTI J10
TOTO, SIK HACTaHe TOM «IACIMBUI JeHbY», KOTPUH iCTOTHO MifipBe MoBary A0 MPUHLUITY Bep-
XOBEHCTBA IMpaBa.

Jpyra — HackinbKu came €BpornapiiaMeHT CIpaB/li perpe3eHTyBaTuMe JyMKH €BPOIICHIIIB?
Huni cniiBBigHOIIEHHS 4ieHiB €BponapiaMeHTy Ta BHOOPIIB csrae Big 1 1o 7 MiH, a ajs
O1MBIIOCTI HAIlIOHAILHUX MapiaMeHTiB — 1o 60 Tic. Yn MoXkHA B3araji FrOBOPUTH MPO «IIpe-
CTaBHUIITBO» 33 TAKUX OOCTaBUH?

[HmMi cnoci6 mossirae B TOMyY, {00 MOCHIIMTH KOHTPONb HAalliOHAJbHUX MApIaMeHTiB, SKi
JiCTaHyTh JEMOKPATUYHO Ha/aHi MOBHOBAXEHHS Ui 3A1MCHEHHs CBO€ET BIaaM 3a BCiMa HOP-
MaMH TOXiTHOTO 3aKOHOAaBCTBa €Bporeiicbkoro Coro3y. Y 1boMy pasi mocrae 6arato MoxIIu-
BocTeil. HalipamukanbHimmM i HalfipeakiidHIIIAM KpokoM OyJio 6 YCTaHOBJICHHS MOPSIKY, 32
SKUM TIOTpiOHE ToTepeHe 3aTBEpKEHHs BCiX 3akoHomaBuux HopMm CriBTOBapucTBa
HaIliOHAJIbHUMU TlapiaMeHTamMu. @akTUYHO 16 03Ha4aso O KiHelb MpsSMoi il MpaBoOBOro Me-
XaHi3My, ajie epeTBopuiIo 6 3aKoHOAaBCTBO €Bpornelickkoro Cor3y Ha aOCOIIOTHO 1eMOKpa-
TuuHe. [IpoTe 1e He €IMHO MOXKJIMBUI BapiaHT.

Moxna Oyno 6 po3poOUTH crieliaibHy CUCTEMY, 3a AKOT MapiIaMeHTH PO3pPOOIISIOTE 3aKO0-
HozmaBcTBO CIiBTOBapUCTBA JOTH, TOKH HE TIOBIIOMILITE OpranaM €Bporeiicbkoro Coro3y mpo
CBOE€ pillleHHs1 He OpaTh Ha ceOe 3000B’s3aHHs HOro meBHUX HOpM. HaBiTh Takuii BapiaHT
CTBOPIOE KiJIbKa MOXKJIMBOCTEH. HanioHansHuM mapnamenTaM MoxkHa Oyiio 6 J03BOJIHMTH yXBa-
JFOBATH Taki pillleHHs KBatiikoBaHOIO OiNbIIiCTIO a0 MO-iHIIOMY, SKIIO TaKe PillIeHHsS Ha-
JIeXKHUM 4YMHOM OOrpyHTOBaHe. HaliMeHI paauKanbHOIO i3 LHUX MOXIMBOCTEH € CTBOPEHHS
Jep)KaBaMH-WICHAMH CHCTEMH MOMIMIIEHOT0 KOHTPOJIIO 32 €BpOMapIaMEeHTOM 3a JaHCHKHM
3paskom!. B

Huni crocynku inctutyniii CriiBToBaprCTBa Ta HAIlIOHATBHUX iHCTHTYIIH yHiKaNbHI. X
HE MOXXHA OJIHO3HAYHO OXapaKTepu3yBaTH sIK Taki, IO BiANOBiJalOTh KOH(peIepaTHBHI,
MiXypsoBiit abo deneparuBHiii Moaeni. 3Baxkaloun Ha Cy4acHHM CTaH CIpaB, CKOpille 3a
BCE, 3pEeIITO0, OyJe 00paHO IIJITX CTBOPEHHS MIKYPSA0BOI MOZEI, HiXK IIJISX MOTTUOJIEHHS
¢deneparuBHUX 3acan. lle MOXXHA TOSCHHTH TUM THCKOM, SKoro 3a3Hae CIiBTOBapHCTBO
3 METOI0 TOTNIMOJNEeHHS HOro iHTerpamii Ta JampImoro po3mupeHHs. Cxoke, Mo Iel THCK
npu3Bene 10 QyHIaMEeHTAIbHOT TIePEOIiHKM HanpsAMiB IisbHOCTI CriiBTOBapHCTBa Ta HOTO
CTOCYHKIB 3 HalliOHaJbHUMH BIagHUMU opraHamu. [IpoTe BiporigHimoro # OGaxaHimoro €
OLIBII BUIbHA MOJENB2.

CniBTOBapUCTBO Jli€, CUparoYKcs Ha cBOT iHCTUTYiT. COCciO AisIbHOCTI MX IHCTUTYIIN
€ BU3HAYAJILHUM i niepcriektuB €C. AOu 3poOUTH TMEeBHI BUCHOBKH LIOJ0 Mali0yTHHOTO
CIiBTOBapUCTBa, TOULTBHO Oyi10 6 poaHalizyBaTH OCHOBHI MIPOTHO3U HOTO PO3BUTKY Ta KpH-
THUYHI OIS HA Ii IHCTUTYIIIT.

Pimyuiit kpuTtHni mignaroThes pi3HOMaHITHI acmeKTH IisJbHOCTI W opraHizauii €Bpo-
neiicbkol Pagu. OmHUM i3 HUX € HeracHWi Xapakrtep ii mpoueayp, 0 HEIOMyCTHUMO IS
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3aKOHOZIaB4Oro oprany. IHioro Bajoro €eponeiickkoi Pagu BBaxkaroTs crnocib ii GpopmyBaHHs,
OCKiJIbKH J10 11 CKJIay BXOAATH MOCAAOBLI. [XHI OCHOBHI 3aBAaHHS — 1€ BUPILIEHHS TPoOeM
Ha piBHI HalliOHANBHOMY, a TOMY OCHOBHHUII 3aKOHOAABuMil opran CriBTOBapuCTBa (PaKTHUHO
JIUIIE He3HAYHY YACTHHY CBOIO Yacy npuzlinﬂe YXBAJICHHIO 3aKOHOIABYHX AKTiB.

BozHouac fismeHICTh KOMlTeTy HOCTiMHNX HpeﬂCTaBHl/lKlB aKTHBI3Y€ThC, | MOXKITMBO, BiH
3JaTHUH [IEBHOIO MipOKO HEHTPaIi3yBaTH L0 Bajy, ale TAKKH MijXia piuryye sanepeuye €Bpo-
neiiceka Kowmicis. IHIIMM mutsxoM BHUpilIEHHS MOINIO O CTaTH HaJaHHSA 4YJIEHCTBAa B €Bpo-
neiicekiit Pani MiHicTpam i3 eBponelicbkux crnpas aepxas-uiieHiB €C3.

OcHoBHa KpHTHKa AisbHOCTI €Bponelicskol Komicii cipsimoBana nepenycim Ha croci6 1i
(opmyBaHHS, ajike Lieil BUKoHaB4Mii opran CriiBToOBapHcTBa i JOTeIep NEePEeBAXKHO JIi€ TaK, K
JisSiB y TOW mepion, Koy A0 HOro Ckiagy BXOIWIO Hebarato jaepikaB. Alle TOAI 4ieHAMH
CriBToBapucTBa OyJi TiNBKU LIICTh KPaTH 31 CXOXKUMH €KOHOMIYHUMH, aIMiHICTPaTUBHUMHU Ta
NpaBOBUMHM cucTeMamu. €Bponeiicska Komicis Toai Oyna KidbKiCHO HEBENHKOIO, ajie Micis
PO3LIMPEHHS CriBTOBapHCTBa CUTYaLlis KapaAHHaIbHO 3MiHMJIacA.

bes cyMHmy, €BpOKOMicisl € He TUM IHCTUTYTOM, kUM Oyia 30 pokiB Tomy. Bona 3HauHO
3pocna i Hastidye Onu3pKo 15 THC C1yKO0BUIB. Ale HOPMH, SIKUMH KepyeThest €BpoKoMicis,
MaiiKe He 3MIHHMIIICS, HEe3BAKAIOUN Ha YHMCIIeHH] crpoOu pedopm. OzHa 3 Takux crpob Oyna
BUKITAJICHA Y Cmpeﬂ6yp3},1<11/1 ﬂonomm 1979 P, o BHUCBiTNIIOBaNa JesiKi ii BaJH, y TOMY qUCITi
HU3bKHiT piBEHb MOTHBALT /i Ti MpaLiiBHKKIB, if HerI/ICTOCOBaHICTb JI0 3MiHM 0OCTaBHH, He
BHIIPaBaHi 1epapx1q1-n TMPHHLAIIN, IO 3aMaHyBam B Liii incTuTywii. [Ipote s ycyHenHs ne-
peniueHux Baj Maibke Hiuoro He Oys0 3pobieHo.

Crorogni o €Bpokomicii BxoasTe 20 uneHiB. Cnoci0 mpu3HaueHHS KomicapiB 3HA4YHO
3MiHHUBCA, BiKOIM €BPOKOMICIS po3moyana MpalioBaTH HaJ Po3B’sI3aHHSAM HpoOieM, rmo-
WX, Hi’K JOCSTHEHHS KOMIIPOMICIB LIUIIXOM B3a€EMHUX MOCTYIOK MiXx ypsaamu CriBToBapu-
ctBa. Ta i foTenep 3aNUIIAETHCS HE PO3B’sI3aHA OJHA 3 BAXKJIMBUXINPOOIEM: yPSAU OKPEMHUX
KpaiH-ydacHuLs €C (akTUIHO MOXYTh 3aralbMyBaTH BUKOHAHHS pillleHs €BponapiaMeHTy.

Tak 4 iHak1Ie oOupary wieHiB €BpokoMicii motTpidHo. Un ix obuparrmMe €BporapnamMeHt,
akoMy Oyle HallaHO crielliaibHi MOBHOBAXXEHHS peai3yBaTH 1€ MiJ 4ac €BPOMEWChKUX BU-
00piB, 4u X 0OUpaTUMyYTh Oe3nocepeHbO BUOOPIL KpaiH-yuacHHLb €Bponeiicbkoro Coro3sy.
AJle TibKy BUOOpUMIA MaHAAT BiAMOBigaTUMe 3aBAaHHAM OpraHy, OCHOBHA MeTa SKOTO IMOJIs-
ra€e B yXBaJe€HHi 3aKOHOJaBYUX HOPM*.

Hemae >xomHOTO CyMHIBY, 110 Pe3yJlbTaToM 0araTrhbOX OCTaHHIX OCHOBOIOJIOXHHUX JTOKY-
MeHTiB €C Oyso0 morubieHHsT eKOHOMIuHOI iHTerpaii. Lleit npouec po3nodascs 3 NpURHST-
Ts1 €IMHOTO €BPOMNENHCHKOro akTa i BUMOT 10 JepXKaB-4JeHiB yTpuMyBaTH nokasHuku [1/1B y
neBHuX Mexax. OnHak came Jlorosip npo €sponeiicbkuii Coto3 crpusiB BAHUKHEHHIO OCHOB-
HMX CTUMYJIB JJIs Al y bomy Hanpsimi. Ilepcniextisa cTtBopeHHs1 EkoHOMiUHOTO i BalFOTHO-
ro cotosy (EBC) cnpusina Tomy, 1110 eKOHOMIYHA TIONITHKA JIepyKaB-uiIeHiB cTana Oiblie Hix
paHilie 3ajexary Bix MeTu i pimeHs CriBTOBapUCTBa.

[HmmmME pUKiagaMu iHTerpawii OyiH iHiLIaTHBH CTOCOBHO €KOHOMIYHOTO Ta COLiaTbHOT
3TypTYBAHHA, PO3BUTKY MPOMHCIIOBOCTI, MOC/IIKEHb | TEXHONOIH, a TaKOXK 30iMbIICHHS
KiJIbKOCTi Ta MOJIMIICHHS SIKOCTi JOCHTiKEHb.

I3 HabmkeHHM KiHleBoi natu ctBopeHHs EBC yce uacrile nocTaBajgo MUTaHHS: YU Mae
111 IO/1isl CTATH OCTaHHIM KPOKOM (Ha MeBHUM nepion) y NormubIeHHI eKOHOMIUHOI iHTerpauii,
a M 11 ¢JIiJ1 BUKOPUCTATH SIK iMITyJIbC IJIS 3alPOBAKEHHsI HOBUX iHIL[iaTUB y I[bOMY HaNpsIMi.
Tineku neBHUH piBeHb NOMMIUONEHHS iHTErpallii, IKUHi CyCHiJIbCTBO MOXKE CIpUiiMaTH, 03Ha-
qae, 10 noTiTHkK CIiBTOBApUCTBA, PO3MOYNHAIOYM IHTETPALlil0 B HOBUX rally3sX, MaloTh OyTH
00epeXHIINMH, aHiX paHille.

Horosip mpo €Bponeiicbkuii Coro3 yXBaluB pillieHHs HE JHUIIE HI0A0 MOTUOIEHHS iHTe-
rpauii. 3BaKMBIIKCS HA CHIJIbHY 30BHIIIHIO MOJITHKY W MOJiTUKY Oe3meku (cT. j — j. 11),
CriBTOBapUCTBO 3aIPOBAIMIIO CITIBIPALII0 B TAKUX Tajly3sX, sIK OXOPOHA MOPSAKY Ta MpaBo-
cynns y KpuMiHanbHux crpaBax (cT. K. — K. 9), cminbHa KynbTypHa MOJITHKA (PO3Zin
IX I3€C) ta cninbHa oxopona 310poB’s (po3nin X JI3€C). Hapith He3Baxarouu Ha Te, 110
BiZIMIOBiIHi pillleHHS] HAroJOWIYIOTh OiNbllle Ha KOOPAMHALIT 3yCHIIb Ta CIIBMpalli, aHiXK Ha
rapMmoHisailii, Maike He BUHHKA€E CYMHiBiB, IO OCHOBHOK METOIO € BU3HAUEHHS IUIAXIB, LI0
OyIyTh peai3oBaHi Ha OCHOBi IIMX pillleHb 331 AKOMOTa OiIbIIOro 301MKEHHs B HA3BAaHUX
rajgy3sx. MeToro BBEAEHHs LMX HampsMiB MOMITUKH 10 pododoi cdepu CriBTOBapHCTBa
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€ O6prHTyBaHHH inei, mo eBpomnenchka iHTeraui}I HEe IMOBHMHHA OOMEXYBaTHCS JIUIIIE
€KOHOMIKOI0O, BOHa MOXXE OXOIUTIOBaTH M iHIII Tramy3i, BUpilIadbHi AJS JiSIBHOCTI
CYCIiJIbCTBA.

KoopauHnattist 3ycuiib i CriiBpoOITHUIITBO 3a3BUYali OI[IHIOIOTHCS BUBAXKEHIIIIE, HiXK JKOPCT-
Ka rapMOHi3allis i meHTpaizalis. 3pelTor, caMme 1e CIPHUsII0 TOMY, III0 TOHATTIO cyOcuiap-
HOCTIi BiZIBEIEHO BaXXITUBY poJib y cucteMi JloroBopy mpo €Bpomneticekuii Coro3. Tomy 6axa-
HO Oyio 0 30cepenuTHcs Ha YXBaJCHHI OMIJIBHUX i €()EKTUBHUX MPOLEAYP Y3TOIKEHHS 3Y-
CHJIb 1 CIiBPOOITHHIITBA B IMX Tally3sX, HiX BBaxaTH nojokeHHs JJ€C musixom 10 rapmo-
Hizamiis.

OpHUM i3 OCHOBHUX BUKJIMKIB CIiBTOBApUCTBY € 30iMbLIEHHS KiJIbKOCTI HOTO YJIEHiB.

UneHctBo B €BporneiicbkoMy Coto3i kpain CxigHoT €Bpony cTaBUTh HU3KY BKIMBHX ITH-
TaHb 11010 MaOYyTHHOTO HAMPIMY AisibHOCTI CriBTOBapHCTBA.

JlocsrTi BiAMOBiTHUX KpUTEPiiB eKOHOMIUYHOT KOHBEPIeHIIiT BAXKKO HaBiTh JeprkaBaM-yJie-
HaM, sKi Maibke BCi BBaXAIOThCS MPOMHUCIOBO PO3BUHYTHMH JIep)KaBaMU 3 JIOCUTh BUCOKHM
piBHEM XKUTTA i COLiaIbHOTO 3aXHCTY.

MoxxHa cTBepIXKYBaTH, 110 € MPELEeASHT, KO KpaiHa KoNMUIHbOro CXiHOro OJI0OKY aKTHB-
Ho iHTerpyerbes 3 €C. Inethes npo Cxinny Himeuunny. [lo-niepiiie, HecnipaBeiiBO CTBEP/I-
KyBaru, mo komummHs Himenpka JlemokparuuHa PecmyOnmika ocTaro4Ho iHTerpoBaHa 0
€spomneiicskoro Corosy. [lo-apyre, mporpec, SIKOTO AOCSITHYTO Ha [[LOMY IUISXY, CTaB MOXJIH-
BUM JIMIIIE 3aBASKH 3HAYHUM CyOCHisAM, 110 iX HanaBaB «HOBUM HiMEILKUM 3eMIIsIM» Yps
OPH. Taka nonomora ouiHeTbea npubnuzHo B 170 Mapa HiMeubkux Mapok (3 1991 p.).

Uu roToBi nmiaTHUKK MOAATKIB €BPOCOIO3Y BUTpPAYaTH CXOXKi CYMHU Ha MOJIETLIEHHS iHTer-
pauii 3 €Bponeiicbkum Coro3zom, Hanpukiay [Tonpmi? [To3uTHBHA BiAMOBIE HA 1€ MUTAHHS
HAJITO CyMHIBHA.

HesBaxaroun Ha 1ie, po3mupenHst €Bpornelicbkoro Coro3y 3a paxXyHOK KpaiH €Bporneich-
KOr0 KOHTHHEHTY — II¢ HOro mepcnekTuBHa. Lle Mormno 6 cnpuatu peanicTUIHOMY MiIX0I0Bi
JI0O €KOHOMIYHOI Ta COILiajbHOI iHTerpauii, a TakoX MPUCKOPUTH CTBOPEHHsS PO3BUHYTOI
€Bponu®.

e 3amoBro n0 TOTO, SIK MOCTANIO MUTAHHS PO po3mmpeHHs CHiBTOBapHUCTBA 338 PaxyHOK
kpain CxigHoi €BpoIH, BHHUKAIN CYMHIBU OO0 TOTO, YH 3MOXKYTh IepKABU-WICHH 3 PiBHOIO
mBUIKicTIO iHTerpyBarucs B €C. 3pemtoro, B gonosini Tingemana (Tindemans Report) ynep-
e OyJ0 MOPYIISHO MHUTaHHS PO MOXKJIMBE OOMEXEHHs iHTerpallii NeBHUMHU raily3sMH JUist
JICAKHX JIepIKaB- -ujieHiB. Y Wil JomoBiai MUUIOCA MPO «JBOLIBUAKICHUN TMaH €KOHOMIYHOI
iHTerpanii», B AKOMy iHTErpaLis Takux KpaiH, 5K ITanis, Ipnanzis ta Crionyuene KOpOJ‘IlBCTBO
MaJia Bifi0yBaTHCs ICIIO MOBIBHILIC, HiXK IHTErpalis «CUIIBHILINX» IepkKaB-wICHIB.

Aute Toi 110 i€10 CIIpUHAIH 6e3 eHTy3ia3My, 31e0LTBIIOro Yepe3 MipKyBaHHS HaIliOHAb-
HOTO TIPEeCTHKY; MOJITHKaM OyIb-sIKOT 3 JiepyKaB-uIeHiB HaBPsAA YU XOTijocs O 3i3HATHCS
CBOIM rpoMajisiHaM y TOMY, LII0 BOHW OYOJIIOIOTH KpaiHy, SKa Billirpae OpyropsaHy pojib Y
€spomni. Ha uac npuitnsarrs JJoroopy npo €sponeiickkuit Coro3 pisHOMBHAKICHA iHTErpaLis
ctana peanbHicTio. [l{onpasna, yepes iHIII NIPUYKUHY, HIX Ti, 10 3a3HadeHi B gonosiai TiHge-
maHa. Crnonyuene KoponiBcTBo He mpueananocs a0 CouiaqbHOro MpoToKolny U pasom i3
Janieto 30epenio MpaBo He OpaTh y4yacTi B OCTaHHi# cTaaii EKOHOMIYHOTO i BaJIFOTHOTO COO-
3y. Panime Cnomyvene KopomiBcTBO Bke BimMmoBisuiocs Bim mpuenHanas ao CoruianbHOT
Xaprtii 1989 p., 3asBUBIIH, M0 1151 XapTis CTOITH 3a KPOK BiJ KOMyHi3My, 1O MOKE MPU3BECTH
Jo po3nany CriBToBapHCTBa. CTBOpeHHH €IMHOTO PUHKY, KOITU JesiKi KpaiHu He 0epyTh y‘{aCTl
B MEBHHX MPOrpamax €KOHOMIYHOI nmoJiTuku €Bporneiicbkoro Coro3y, miaipBe cucremy i, 3pe-
IITOI0, 3pOOUTH HOTO HECTAOITEHIM.

3i cBoro 6OKy, MPUOIYHUKK Pi3HOMBUAKICHOI iHTErpallil CTBEP/KYIOTh, 1[0 BOHA CTaHe
TIEBHUM BUJIOM <«3MiHHOT reoMmeTpii» €Bponeiicbkoro Corosy, sikuii 30epexe opraHizailito Bia
posmnany. Sxmo noduBaTHCs ydacTi BCix AeprKaB-WIeHIB Y KOXHil MporpaMi iHTerparii, 1me Mo-
)K€ CIPUYMHUTH HaJMipHEe HABAaHTAXKEHHS Ha €KOHOMIYHMH 1 colianbHUIA JIaJ JesIKUX i3 [UX
JIepKaB, 30KpeMa HalOiqHIInX.

1o x 10 mUTaHk PO MepCneKTHBH posinpents €C, To, Ha HALIy TyMKy CmBTOBapHCT-
BO, WJICHH SKOTO MAlOTh MOXIUBICTb PO3BUBATHUCS TAKUMH TEMIIAMH, SKi BiIIIOBiIAIOTH TXHIM
€KOHOMIYHHMM TIOTEHI[iajlaM Ta COLiaIbHOMY JIaIOBi, MOXke OyTH IinkoM epekTnBHUM. Hanan-
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Hs JIep)KaBaM TaKol MOXJIMBOCTI MOIJIO O HaBiTh MPUCKOPHUTH Mpolec GpyHIaMEeHTaIbHOTrO Ie-
pernsagy i nepeOynosu ¢opm €Bporneiicbkoro CriBTOBapUCTBa HA KOPUCTH BiIbHOT i1 KOH(e-
JlepatliitHoi Mmoxueneit’.

Ha npotuBary BiaKpuTO (enepallicTChbKUM TEHACHIIIAM, SKi XapaKTepHi JJis CIiBIpalli B
Mexxax €C 3a cydacHUX YMOB, yxke B 1953 p. 3’BUBCS NPOEKT JOTOBODPY, AKWH mependoavyan
MIMPOKY MONITHYHY Ta €KOHOMIUHY iHTEerpariros.

Sk yxe 3a3Havanocs BUILE, HUHI OHUM i3 OCHOBHUX MparHeHb €Bporeiicbkoro Corosy €
Horo poswmnpeHHs. Ha 3aciganni €sponeiicskoi Pagu B bepmini 26 TpaBHs 1999 p. ronosu
JepxaB i ypsaniB nepxkas-wieHiB €C aiiiuuium 3roau wono nporpamu «Agenda 2000». ITporpa-
Ma CIpsIMOBaHa Ha Te, o0 3pOOHUTH noniTHKy Corozy TEBIIION0, PO3IIUPUTH (DiHAHCOBY 0(1)6-
Py, IOBECTH 10 KiHIA pedopmu B arpapHm ramysi, Hl,[[FOTyBaTI/I €C 110 BeTymy HOBHX YIIeHIB.
€sponeiichknii Coio3, 3arasom, € BIZIKPUTOIO Oprasizali€lo, ajie Horo BiAKpUTICTh CyTPOBOA-
JKY€ETBCSl ICTOTHUMHU OOMEKEHHSIMU.

[Nepiia ymoBa mnonsirae B Tomy, o A0 €C Moxe BCTyNUTH JIUILIE €Bponelchka JeprkaBa
(cT. 49 Torosopy nipo €C). Lle He BunagkoBo. TepuTopianbHi 3B 43KU BiAirparoTh AykKe Bax-
JIUBY pOJib y 3a0e3nedeHHi eekTHBHOT MisibHOCTI CIiBTOBApUCTBA, PO3BUTKY MPOIIECiB iHTe-
rpamii. 3 iHmoro 0OKy, He MOXXHa He BpaxoByBard, mo CIiBTOBapHCTBO OyJ0 CTBOpeHe i
¢yHKIiOHYE€, 30KpeMa, K (akTop 3axXHUCTy iHTEpeciB €BPONEHCHKHX IepXKaB Bifl iHIINX TepH-
TOpiaJIbHUX Ta IHIIUX MDKYPSAOBUX 00’ €IHAHb i Cynmepaepxkasn.

ExoHoMiuHi i mONMiTHUHI KpUTEPil, AKUM Ma€ BiAMOBiAaTH AepikaBa, 110 MparHe yBiiTH 10
€C, 3adikcoBani B npeaMOyiti Ta «3arajlbHUX MOJOXKEHHIX Horoopy npo €sponeiicekuii
Coro3. Cuin 3a3HaYUTH, IO KPUTEPii MAIOTh 3aralbHIH XapakTep i BimoOpakeHi mepeBakHO Y
BUTIIAAL AeKJIapamniif, a ToMy 3aCTOCYBaHHS iX Y KOHKPETHOMY BHUIAAKY MOTpedye 0COOTUBOI
yBaru. Coro3 Ta ioro wienn He 3000B’s3aHi npuitMarn 1o €C iHmi KpaiHu, HE BCTAaHOBJIEHO
TaKOXk CTPOKIB JJIsl BUPILIEHHS TaKUX MUTaHb.

[Mpouenypa BcTymy nepkaBu ao €C 3akpimjieHa yCTaHOBUMMH jaorosopamu CmiBToBa-
puctB. Pimenns 3 uporo npuBony €Bpormeiicbkoi Panu mae Oytu nuiie ogHoctaiitHuM. Oc-
TaHHIM YacoM 3pociia posib €BpOIApIaMeHTy B yXBaJleHHI pillleHb MPO BXOMKEHHS HOBUX
4jieHiB: 0e3 Hioro 3romu €Bporeiicbka Pana He Mae mpaBa BUpIlllyBaTH i€ MUTAHHS. YMOBH
MpUETHAHHS BU3HAYAIOTHCS CIIELiajIbHOIO YTOIOI0 MK AepKaBaMU-WICHAMH i AEP)KaBoIo, 110
Berynae 1o €C. s yrona miansrae patudikanii Bcima ydacHuKamu®.

3 HaBeJCHOTO BUIIE aHaNi3y BUILIMBAIOTH JIesKi 3arajibHi BUCHOBKH.

1. TTornubnenHst inTerpanii MoXke BUKJIUKATH CIIPHI MTUTaHHSI, ajie TMOrTHOIeHHS HEMUHY-
Ye 3 ONIAY Ha MpOoIeC 3aBEePIICHHS YKIaIeHHS eKOHOMIYHOTO i BalIOTHOTO COI03y. Po3mu-
peHHs iHTerpaiii TakoX Ma€ NeBHy pyllilHy cuity, aie Oyyio O IOLiJbHille yTpUMaTHCs Bij
rapMoHisallii B X HOBUX cdepax.

2. Y neskux MOMEHTax MOIMOJEHHS H PO3LIMPEHHs iHTerparil Moxe 3iTKHYTHCS 3 Tpo-
OnemaMu 30iNbLIEHHS KiJIBKOCTI YJEHiB, «IEMOKPaTHYHOTO [Leq)iumy» Ta MpUHLUMY CYO-
cuaiapHOCTi. SIKIMO e CHPUYMHHMTEL MEPEOLiHKY HanpsiMky AisuibHocTi CriiBroBapucTsa Ta
B3a€eMOBiTHOCHH MK CIiBTOBapHCTBOM i JepiKaBaMU-UIEHAMH, MOXKE YTBOPUTHCS CKOpille
MiKypsiIoBa, HIX (enepaTuBHa MOJEIb.

3. [HcTuTyiiiHa pehopMa € JKUTTEBO BXKIMBOO TSl IEPCIIEKTHB MOJANIBLIONO PO3BUTKY i
zlo6po6yTy HaceneHHss CriBTOBapHCTBA. I[l;mbﬂlCTb €ppornelicbkoi Pagu mae cratu edek-
THBHIIIOKO 1 BiAKpUTILIOK0. €Bporeiichka KOMICis Mae 0GMPATHCS LIIAXOM HPSAMOTO roocy-
BaHHS HaceJIeHHs epxkaB-wieHiB €C, HaOyTH 4iTKOi OpraHi30BaHOCTI.

1 Gullman C. and Syrensen H. EF — ret (1993). — P. 157.
2. Bonmep K. Beryn no npasa €sponeiicskoro Corosy: Ilinpyunuk.— K., 2002. — C. 334-335.

3 Agpanacvesa JIA., Hotipouu A.H., Kyuuxose B.II. n np. EBpatom: rnpaBoBble npobiaemsl. — M., 1992, —
C. 130.

4 Kawxuna C.JO. Ocnosbl npasa Esponeiickoro Coroza: YuebHoe nocobue. — M., 1997. — C. 88-89.
5 Anan Tamam. Tpaso Ceponeiickkoro Corosy: ITinpyunnk. — K., 1998. — C. 374.

6 Kepus B. Beryn no npasa €sponeiicskoro Corosy. — C. 330-331.

7 Tam camo. — C. 332.
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8 Inghopmayin Ta odiuiiini nokymentn Konctutyuilinoro komitery Ta TumuacoBoi acambiei. — IMapuk,
1953. - C. 53.

9 Bpycvieuna H., Tpenepm O. Pacuupenune EC: nokyienue Ha camoy6uiicteo? / MupoBas 3KOHOMHUKA 1
MEXIyHapoaHble OTHOIWEeHHsA. — M., 1995. — Ne 9. — C. 58.

Ompumano 05.07. 2004.
Pesrome

B crarse ananmsupyrotes mpobnemsl pacmupenus EBponetickoro Coro3a u uHTerpanyu B pamMkax EC ee
HOBBIX 4JIECHOB, MEPCHEKTUBbI MpeoaoeHus «aeduuura nemokparu» B EC B npolecce NpUHATHE PELIeHUH.
OG6oCHOBBIBAaETCS MBICIB O TOM, 4TO JayibHeiimee pacmmpenne EC Hen30exHO, a 3TO MOXKET MPUBECTH K He-
00XOANMOCTH TIepeCMOTpa HanpasieHuit gearensHocti EC, B pe3ysbTaTe KOTOporo yTBepAnuThCs He (enepa-
TUBHAdA, a MEXIPaBUTENLCTBEHHAs Moaeb EBponeiickoro Coro3a.

J1.0. MAKAPEHKO

Japuca Onekcanopiena Makapenko, Mon00-
wutli  Haykoeuil cnigpobimuux Incmumymy
Oeporcasu i npasa im. B.M. Kopeyvkoeo HAH
Yxpainu

IPABOBHI ITPUITUC Y CUCTEMI 3AKOHOJIABCTBA:
KOHHIEIITYAJIBHI IMIAXOAN 10O BUSHAYEHHSA

JocipkeHas mpobaeMu MPUPOIH, CYTHOCTI Ta 3HAYSHHS TPABOBHX MPUIIHCIB OB’ I3yHOTh
3 HEOOXiMHICTIO BU3HAYEHHS CTPYKTYPH Ta 3MICTy 3aKOHOIABCTBA SIK CAMOCTIiIHOT KaTeropii
Teopii mpasa. Lle 3yMOBI€HO HU3KOIO IPUYMH, OCHOBHI Cepell IKHX:

— HaJISKHICTh MPaBOBOTO MPHUIHCY O CHCTEMH 3aKOHOIABCTBA;

— BU3HAYEHHS rayly3eBoi cepy MPUITHCY rary3eBOl0 03HAKOK 3aKOHOABCTBA;

— 3aJIeKHICTh IOPUIUYHOT CUIIU TIPUTIKCY BiJl FOPUIMYHOI CHUIIM 3aKOHOABYOTO aKTa;

— CMIiBBiTHOIICHHS MPHITUCY ¥ 3aKOHOAABCTBA K OMUHUYHOTO Ta 3arajibHOro;

— XapaKTepUCTHKA TPHUITHACY SK eJeMeHTa 3aKOHOAABCTBA, 10 TIEBHUM YHHOM CITiBBiIHOC-
HUi 3 iHIIUMU HOTO CTPYKTYPHUMH YaCTHHAMHU.

OpHak, 3 HAIOTO MOIYIALY, MEPUI HK PO3MOYaTH aHaNi3 3aKOHOABCTBA SIK CUCTEMH, He-
00XiHO 3’sICYBaTH MUTAHHS MPO TIEPBUHHI €JIEMEHTH CTPYKTYPH 3aKOHOIABCTBA i BU3SHAYUTH
HasBHi 3B’A3KM MiX HUMH. Bigomo, 1110 y mpaBoBiii Hay1i € KiJibKa MigX0AiB O BUPILLIEHHS L€l
npobnemu. Jleski BUCHI, pO3Pi3HIIOUH MOHATTS IIPABOY» i «3aKOHOJABCTBOY, IEPBUHHUM €JIe-
MEHTOM 3aKOHOJABCTBA HA3WMBAIOTh HOpMy mpaBal. Lle mMoxxe OyTH 3yMOBJEHO THM, IO y
BITUM3HSHII IOpUINYHIK HAyKOBiH JliTepaTypi MOHATTS HOPMU MpaBa il HOPMATHBHOTO MPHITH-
CY 4aCTO BXKMBAIOThCS K CHHOHIMU. Lli MOHATTS OJU3bKi, ajie He TOTOXHI; aJike TEpMiH «HOp-
Ma paBa» OJM3bKHIl 3 MOHATTSAM «CHUCTEMA MPaBay, a KHOPMATUBHUM MPUIIKCY — 3 TOHITTAM
«CHCTEMa 3aKOHO/aBCTBAY.

Ha nymky mpodecopa M.B. LIBika, nepBUHHUM €JIEMEHTOM Y CTPYKTYpi [IpaBa € MmpaBoBa
HOpMa, a B CTPYKTYpi 3aKOHOJABCTBA — 3aKOHOAABYMII MPHUIIHC. 3aKOHOIABCTBO € OCHOBHOIO
(dopmoto icHyBaHHS MpaBa. BoHO, sk i iHIII TpaBoBi (GOPMH, CKIANAETHCS i3 3aKOHOIABUMX
MPaBOBUX NPUNHUCIB2. JlesKi aBTOpH BBaXKAIOTh NMEPBUHHUM €JIEMEHTOM CHCTEMH 3aKOHOIAB-
CTBa CTATTHO HOPMATMBHOI'O aKTa3, iHIIIi, — 1110 JIWIIe HOPMATUBHUI aKT € eJIEMEHTOM 3aKOHO-
JIaBYOil CUCTEMMUA,

VY cBoiii Mmonorpadii C.B. [loneHiHa He NuIIe HAroJoLIy€e Ha MEPBUHHOCTI HOPMATHUBHO-
MPaBOBOTO aKTa B CHCTEMi 3aKOHOJIABCTBA K Ha aKCioMi, a ¥ IeTallbHO apryMeHTy€ CBO€E TBEp-
JoKeHHs. BoHa OOIpyHTOBYE CBOIO MO3MIIIO THM, IO 3aKOHONABCTBO MOXE 3iMCHIOBATH

© JI.O. Maxkapesnxo, 2004
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Makapetko J1.0. lNMpaBoBWIA NPUNNC y CUCTEMI 3aKOHOAABCTBA: KOHLENTYanbHi Nigxoaw...

¢byHKIIO peryisTopa MOBEIiHKH JIIOJEH JHIle B TOMY pasi, SKIIO BOHO KOHCTHTYHOBaHE B
NeBHii (hopMi, 1o3a KO 3aKOHOJIAaBCTBO HE iCHYE, a came — Y (hOpMi HOpMaTUBHUX aKTiB, 10
il mae miacTaBy, Ha il AYMKY, BB)KaTH HOPMATUBHUI aKT MiHIMaJIbHUM KOMITIOHEHTOM CHCTEMU
3aKOHOJABCTBAS.

C.B. Tlonenina cTBepmkye, 10 HOPMATHBHUN TPUIMC HE MOXKHA PO3DIAJATH SIK MEXY
MiAPO3Aiy CUCTEMH 3aKOHOJABCTBA, OCKINBKN €INHOI MOXKIIMBOIO (POPMOIO HOTO iCHYBaHHS
€ HOpMaTUBHUI aKTo.

Al 3aeup Haronouye, 10 BU3HAHHS NMEPBUHHUM €IEMEHTOM CUCTEMH 3aKOHOJABCTBA
CTaTTi HOPMATUBHO-IIPABOBOT'0 aKTa ab0 CaMOro HOPMAaTUBHO-IIPABOBOTO aKTa, IPU3BOJHUTH JI0
TOTO, IO Kiacu(iKaifHIMU KPUTEPIsIMHA CHCTEMHU 3aKOHOABCTBA HE3MiHHO BUCTYIAIOTh JIH-
e GpopMasbHi 03HAKM HOPMATHBHO-TIPABOBUX aKTiB 0€3 ypaxyBaHHs IXHBOTO 3MiCTy, SKHM
3aMiHIOETBCSI 3HAKaMH, maparpadamu, CTaTTsIMH, HE CIIOBHEHHMH peajbHUM 3MicToM. [lpn
[IbOMY po0OTa 3 yAOCKOHAJICHHS 3aKOHOABCTBA MPAKTUIHO Mana O 3BOJUTHUCS JI0 3aKOHOAB-
4Oi TeXHiKH, TTOKIMKAHOI 320€3Me4YUTH HAJIe)KHUH BUKJIA]] TPAaBOBUX HOPM y HOPMATUBHO-TIpa-
BOBUX aKTax’.

TakuM 9UHOM, CTPYKTypa 3aKOHOABCTBA 3AJIE)KUTH BiJl BH3HAYCHOCTI OCHOBHOTO €JIeMEH-
Ta, sIKUil OepeThes 3a i1 OCHOBY i 3yMOBITIOE HE JIMIIE HOTO CBOEPiNHICTb, a i €HICTh Ta y3ro-
JOKEHICTb.

Meroto cTarTi €:

— BU3HAYUTH CYTHICTb Ta O3HAKHU KaTeropii «paBoBUil MPUIHCY;

— JIaTH aHaJi3 CIiBBiIHOIICHHS Ta B3a€MOJil TAKHX BaXKIIMBHX SBUII, SIK CHCTEMa IIpaBa Ta
CHCTeMa 3aKOHOIABCTBA 3 MOISAY iXHBOT cyTHOCTl CTPYKTYpH Ta 3HAYCHHS;

— IOCTIIUTH HasBHI B JIiTepaTypi KOHIEIIiT 00 MiCI MpaBOBOTO MPHUIUCY B CUCTEMI
MPaBOBUX KaTEropil;

— o0rpyHTYyBaTu BlacHe OayeHHs B3aeMOJlil TAaKMX SBHUII, SK MpaBoBa HOpMa Ta MPaBOBHM
MIPUITHUC;

— BH3HAYUTH MEPCIICKTHBY BH3HAHHS IPABOBOTO MPHITUCY Y TPHOXEIEMEHTHIH CTPYKTYpi
3aKOHOJABCTBA.

[ToHATTS MpaBOBWII MPUIUC YBIMIILIIO IO KaTeropialbHOTO anapary Teopii JepaBH i mpa-
Ba MOPIBHSIHO HEAaBHO. MOXXHA BUSIBUTH TEBHI 00’ €KTHUBHI NMepeayMOBH HOTO BUHUKHEHHS.
BBaxkaemo, 10 BOHO OyJ10 MOKJIMKAHE 3allOBHUTH CBOEPIJHY MPOTalMHy, sKa yTBOPUIAC B
NOHsATIHHOMY amapari Hayku. MaeTbcst mpo MpaBoBy HOpMY, sika HailmuOuie il meTanbHO
JIOCITiDKeHa B MpaBoBidl Teopil. Piu y TiM, 110 Ha MEeBHOMY eTarii MocTajia HU3KAa MHUTaHb,
BUPIIIEHHs SKUX 3 TMO3UII] KITACHIHOI Teopil MpaBOBUX HOPM IOB’s3aHE 3 MEBHUMH TPYIHO-
niamMu. Hadrocrpiii qUcKycii TOYMIMCS HABKOJIO YSIBIIEHHSI PO CTPYKTYPY MPaBOBOI HOPMHU.

Bapto 3ayBaxutu, 10 3 yChOro po3MaiTTa HAYKOBHX IMO3WIiH, HAOOTPYHTOBaHIIIOW i
I[{HHOIO B TEOPETUYHOMY IUIaHi HaM BUAAETHCS KOHLEMLis TPHOXEJIEMEHTHOI CTPYKTYpH Mpa-
BOBOT HOPMH, B ME€XaX SIKOI TiMoTe3a, JUCHO3HULS i CAaHKIisl BU3HAIOTHCS 000B’ A3KOBUMU €Jie-
MEHTaMH, TUM HEOOXiTHUM i JOCTaTHIM MiHIMyMOM MpaBoBoi iHdopmarii, sika Mae OyTH mo-
KJIa[leHa B OCHOBY CHCTEMH IIpaBa.

KnacuuHna Teopisi, He3BaXkarouu Ha Bei 11 JOCSTHEHHS H MO3WUTHBHI HAOyTKH, MOCTaa T1e-
pen HeoOXiAHICTIO BUPIMIEHHS SK MiHIMyM IBOX ITpoOiem:

— Ipo0JIeMH HEBiAMOBITHOCTI CTPYKTYpPH MPaBOBOi HOPMU i TEKCTY HOPMATHBHOIO aKTa;

— BU3HAYEHHs! FOPUNYHOI IPUPOAU AEPrKaBHO-BIAJHUX BEJIiHb, SIKi BUXOAATH 32 MEXi M0-
HSATTS TIPABOBOI HOPMH.

Kareropieto, sika 3a0e3neuye BHpIlIeHHS LUX 3aBIaHb, CTAB MPaBOBHI mpumuc. Sk ca-
MOCTiifHU# TepMiH yriepie fioro Bukopructas O.B. MinkeBud y 1967 p. y nipani «AKTbI BbIC-
mux opraHoB COBETCKOTO TocyaapcTBay, A€ aBTOp KBali(piKyBaB MpPaBOBUI NPHIUC K
«... TEKCT CTaTe, MyHKTiB, a00 IHIINX rpamMaTHYHO abo JIOTiYHO 3aBEepLICHNX YaCTHH HOpMa-
TUBHUX aKTiB»8. 3rofoM 10 Po3poOKH Wi€l TeMu Joayuunucs Taki BueHi, sk C.C. Anekceesd,
JL®. Ant!0, 10.B. bnoxiu!!, C.B. bobOpoBuuk, O.JI. Boruauu!2, M.M. BomieHnko!3,
I1.b. €srpados!4, A.Il. 3aenp!s, O.C. Jlucenkopal®, O.JI. Ilapdentren!’, C.B. Iloneninals,
A.C. Ilironkin!® Ta iHmi.

XapakTepHo, 1110 3’COBYIOUH IOPUANYHY MIPHUPOLY HPABOBOTO MPHITUCY, Maie BCi aBTOpU
NparHyTh BifidTH BiJ MPsIMOTo OTOTOXKHEHHS itoro 3 gopmoro abo 3MicToM mpasa. Binmosns-
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IOYKCH Bijl MOAIOHOT MOCTAHOBKM MUTAHHS, OiNbIIICTh JOCTiAHUKIB HArOJIOLIYIOTh, 110 MPaBO-
BUM MPUNUC He 30iraerbcsi Hi 3 pevYeHHAM TeKCTy ((hopMor0), Hi 3 MPABOBOK HOPMOIO
(3micTom)?20,

[lepm HiX oxapakTepw3yBaTd HasBHI B Haylli KOHIIENIii, 3ayBaXUMO IIe pa3, M0
OUBIIICT MPaBO3HABIIIB MPArHyTh BiJOKPEMUTH MPABOBHI MPHUIHKC i Bl MPaBOBOi HOPMH, i
BiJl caMoro TekcTy npaBoBoro akra. O.B. MiukeBuu, HanpuKia, BUPi3HSIE 1B ACTIEKTH 11bO-
ro MPaBOBOTO SIBUILA: 3 OJHOTO OOKY, BOHO € «Te a0o iHIlle JIOTiYHO 3aBepIlICHE MOJIOKEHHS,
npsaMo chopMyNbOBaHe B TEKCTi aKTa JEPKABHOTO OPraHy», a 3 iHILIOro — MiCTUTb «000B’f3-
KOBe s BCix oci0 pimenHs naepxaBHoi Bramm»?l. Iliswime O.JI. IlapdeHThen?2,
1O.B. bnoxin23 Ta iHIII HAroJOIIyBaJH, IO MPABOBHHA MPHUIUC HE CIiJi OTOTOXXHIOBATH Hi
3 MPABOBOIO HOPMOIO, Hi 3 KOHKPETHUM PEYECHHSM TEKCTY (TOOTO He CIIiJl pOOUTH aKIeHT Ha
OJTHOMY acCIeKTi [LOTO SBHIIA).

Otxe, pruﬂomi AKi BUHUKAIOTh 3 BiIHECEHHSM MPaBOBOrO MPUIHUCY N0 Gopmu abo
3MICTy Mpaea, 3aCBiA4YIOTh TUIEKH Te, L0 l'[paBOBI/II/I TpUITHC 3abe3mneuye enHicTh HopMU Ta
3MicTy, a came Lie i € npaso, iforo HeNmoAiTbHII MiHiMaIbHII eneMeHT. Came Ha e CBOTO ya-
cy BkaszyBaB C.C. AnekceeB, HaroJoMIyIO4H, 10 B IPaBOBOMY IPHUIUCI HalsicCKpaBilie Bigo0-
pakeHi opraHiyHa €IHICTb 3MICTY i 30BHIIIHLOT POpPMHU B MpaBiZ4.

ToGTO, BU3HAHHS MPABOBOTO MPHUIKCY TMEPBUHHUM EIIEMEHTOM CHCTEMH MpaBa Beie 10
3MEHLICHHS TEOPETHYHOTO 3HAYCHHS KaTeropn MpaBoBOi HOPMH (B Ti KITACHIHOMY pOSyMlHH])
i 3000B’s3y€e ab0 MPUPIBHATU ii JO IHLIMX MPaBOBUX BeNiHb, Ki BUKOHYIOTH AOMOMiXHi
(dyHKLIT B cucTeMi npaBa, ado He CIpUHMAaTH sIK MEePIIOOCHOBY IMpaBa.

Tomy, ramaemo, epeBara Ha 0O0IIi MPOTHUIIEKHOTO HAYKOBOTO HAIIPSIMY, 3TiTHO 3 SKUM Ipa-
BOBHI TMPHIUC JOCTIDKYETHCS K NEPBUHHUHA €IEMEHT CUCTEMH 3aKoHOoAaBcTBa. HeobxinHo
3a3HAYMTH, 1110 1 B MEXaX IIbOT0 HAIMPSIMY TaKOX € KiJibKa IiIXO0/IiB.

Ha nymxy onnux ydenux (I1.b.€srpados, C.B.Ilonenina), npasoBuit npunuc tpebda pos-
DIAJATH K MiHIMalbHUM eNeMEeHT rajay3eBoi CHUCTeMH 3aKOHOIABCTBA, 32 TBEPAKEHHSIM
{HIDUX — K ENEMEHT yCiX CTPYKTYp 3aKOHOAABCTBA il CHCTEMH 3aKOHOJABCTBA B IiyioMy. Ls
MO3WIIisS HalOoKIaaHile oO0rpyHTOBaHa B mpansax A.I1. 3ais2s.

3BepHimMo yBary Ha miaxig C.B. Iloneninoi ta I1.b. €BrpadoBa, ockiibku came BOHH
JIOTiYHO TPHUXOIATH OO APYIOro BapiaHTy BUPILIEHHS NMPOOIEMH CYyTHOCTi MPaBOBUX MpH-
MKCiB, & caMe TOB’3YI0Th MOHATTS MPABOBOTO MPUMKCY TUTBKU 3 Faly3€BOI0 03HAKOK CHUCTE-
MU 3aKOHOJABCTBaZ0.

IL.b. €BrpadoB sk MepBUHHI €IEMEHTH BHUPI3HSE MPABOBUI MPUIMUC Y TOPU3OHTAIBHIM
(Tay3eBiii) CTPYKTypi 3aKOHOJABCTBA i HOPMATUBHO-TPABOBHI aKT B i€papXivHii CTPYKTYpi,
BBa)KAIOUH, 10 caMe B MPABOBOMY MPHIHCI O€3MoCcepeIHbO Bi0OPaKaIOTHCS 3MICT 1 CTPYKTY-
pa mpaBoBHUX HOPMZ7.

TakuM YHMHOM, SKILO MiX i€papXidHOO i (herepaTUBHOIO CHCTEMaMH 3aKOHOABCTBA MOXKE
OyTH MpoBeeHa TOCTATHBO CTikiKa aHAJOTis, TO rajy3eBa CTPYKTypa 3aKOHOAaBCTBa, CIPaB/i,
JIy>Ke BiJIpI3HAETHCS BiJ iHIIWX, 2 TOMY iTHOPYBATH IIi BiIMiHHOCTI HEMOXJIHUBO.

BBaxkaemo, 1o raxyseBa CTPyKTypa 3aKOHOAABCTBA € MPOMDKHHM, MEPEXiTHIUM SBUIEM
MiX CHCTEMaMH TpaBa i 3aKOHOMABCTBa, MiXk 3MiCTOM i (opMoro mpaBa. 3 0JHOTO OOKY,
BOHa 0€3yMOBHO CKJIAJIA€EThC 3 KOHKPETHUX 3aKOHOJIABY0 O(OPMIICHHX TOJIOKEHbB, 3 iHIIO-
ro — Ii MOJIOXKEHHsI TEOPETUYHO BUPBAHI 3 KOHTEKCTY W 00’€/lHaHi 3aJIeXHO BiJ iXHBOTO
3MicCTy.

Bce ckazane mae migcTaBy IUis BUCHOBKY, IO B TOPU30HTAIBbHINA CTPYKTYpPi 3aKOHOJABCT-
Ba YKpaiHM TMOHATTS 3arajbHOrO — 1€ CMCTEMA 3aKOHOIABCTBA B LIJIOMY, OCOOIMBOIO — Npa-
BOBi MPUITUCH, IHCTUTYTH, rany3i. [i BUBUEHHS € OHUM i3 HaNpsAMiB yCyHEHHSI MHOKUHHOCTI
HOPMAaTHBHUX aKTiB; 30JIVDKEHHS CUCTEMH 3aKOHOAABCTBA W CUCTEMU TIPaBa; € OCHOBOIO CHC-
TeMaTH3allil 3aKOHO/IaBCTBA, CIpHsi€e BUOOPOBiI MPABOBOTO MPUITUCY, SIKWH MiJJIArae 3acTocy-
BaHHIO B mpoleci KBajigikauii MeBHOro BUMAJKy; B Mpoleci MiAroTOBKH KOAM(iKOBaHUX
aKTIiB y MeXax rayysi 1a€ 3Mory HayKOBO OOTpYHTYBATH MOXIIMBOCTI 3rpyITyBaHHS MTPABOBUX
NPUNNCIB Y CTaTTi, IJIaBH, PO3/iNHN; BiIKPHBAa€E MOXIINBICTh MOMMPEHHS Ail HOPM OfHi€T ra-
Ty3i Ha CXOXKi BiJTHOCHHH iHIIOT; € OCHOBOIO JIJIsl BU3HAYEHHS MOTpedu HiL[FOTOBKI/I Ta Npui-
HATTS y3arajlbHEHNX Tally3eBHX Ta MiKraly3eBHX HOPMATUBHHX aKTiB (Koz[eKmB) TOOTO
CIpUs€e MOCUJICHHIO BEPXOBEHCTBA 3aKOHY K 3ac00y peryJsitoBaHHs CYCHiJIbBHUX BiJTHOCHH;
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Jla€ 3MOTY 3MiLIHUTH BHYTPIIIHIO €IHICTh, B3a€EMO3YMOBIEHICTb i B3a€EMO/Iif0 IPABOBUX MPH-
MUCIB.

[omo TvX moTAAiB, AKi OyIM HaBeJeHI HAaMU BUIIle, MOXKHA 3pOOUTH Takuii BUCHOBOK. He-
3BKAIOUW Ha Pi3HI IyMKH, a caMe, SIKIIO MPaBOBUN MPUIHC PO3MISLAAIOTH K OCHOBY CHCTEMH
3aKOHOJABCTBA, ii YaCTHHY, YACTHHY HOPMATHBHOTO aKTa, CUCTEMU IIpaBa, OUIBIIICTh aBTOPIB
BUCJIOBJIIOIOTH SIK MiHIMYM JIBi CITiJIbHI i11ei:

— MPaBOBUl MPUTIIC HE MOXKHA OTOTOXKHIOBATH Hi 3 (POPMOIO, Hi 31 3MiCTOM MpaBa;

— TOHATTS «IPABOBHI MPUIIHCY OXOIUTIOE BECh MACHB BEJIiHb 3aKOHOHABIS, & HE TiJIbKH
MPaBOBi HOPMH.

BpaxoByroun 110 0coONMBICTh Taly3€BOi CUCTEMH 3aKOHOAABCTBA, MOXKHA TOBOPHUTHU PO
crienugivyHy NMPUpOAY MPaBOBUX MPHUIHCIB, a caMe:

— He BCi BUCHI TIPABOBHI MPHUIIHMC BH3HAIOTH €IIEMEHTOM 3aKOHOIABCTBA, ajie CaM MPaBOBHH
aKT, AKWIi JISKUTb B OCHOBI Ii€1 CUCTeMH, — 1€ He IO iHIlle, K TeKCT, SIKUil yTBOPIOKOTh OK-
peMi MpaBOBi BUCJIOBIIOBAHHS — OKPEMi BeJIiHHS 3aKOHOJIABIIS

— TMIEPBUHHOIO JIAHKOIO CHCTEMH TIpaBa BBAXAIOTH HE NMPABOBHI NPHUIIHC, a IPABOBY HOPMY,
ajie TOBOPUTH MPO MPABOBY HOPMY MU HE MOXKEMO, CIIMPAKOUUCH JIMIIE Ha KOHKPETHI MpaBoOBi
BeJIiHHS, sIKi 0e3mocepeIHhO BiIOOpaXKeHi B 3aKOHO/IABCTBI2S, TOOTO y MPABOBHX MPHUMHKCAX.

[TocnyroByrounch MOBOIO HAyKOBHUX aOCTpakiliii, MW TOBHHHI 3HaWTH B CHCTEeMi
BiJINOBiTHMX TEOPETUKO-MPABOBUX KaTeropii Micie AJis MpaBoBoOro npunucy. Béayaroun iioro
MiCIIe B CHCTeMi 3aKOHO/IaBCTBA ((hOopMH), MU KEPYEMOCS TAKMMHU TIOJI0KESHHSIMHU:

— Miclle IEPBUHHOTO eJIeMeHTa B CHCTEMi MpaBa HaJIe)KUTh MPaBOBili HOPMI, a Kareropis,
110 Ma€e OyTH CIiBBiIJTHOCHOIO 3 HEIO i MO03HAYATH MiHIMaJIbHUN €JIeMEHT CUCTEMH 3aKOHO/aB-
CTBa B TEOPil, sIK 3a3HaYaI0Cs BUIIE, HE Mae29;

— IOCIIKEHHS TPaBOBOTO TPHUITHCY K €IEMEHTa CHCTEMH 3aKOHOIABCTBA A€ 3MOTY SIK-
HaliKpallle pO3KpUTH MPUPOAY L[OTO SBUILA.

AHali3 HasBHUX KOHIETMIii MPaBOBOTO IPHITUCY A€ 3MOTY 3pOOHTH TaKi BUCHOBKH. Y
Hali3arajabpbHIIIOMY BUIIIA/ PABOBI MPUITUCH CJTiJ| BU3HABATH NMEPBUHHUMH €JIEeMEHTaMH CHUC-
TEMU 3aKOoHOJaBcTBa. Lle nae 3Mory ycBiioMUTH 3B’S130K MPAaBOBUX BEiHb i3 TEKCTOM HOpMa-
TUBHHX aKTiB, & TAKOXX BUOKPEMHTH B 3aKOHONABCTBI KATETOPil0, sIKa KOPECHIOHIYE 3 MPaBO-
BOIO HOPMOIO SIK TIEPBHHHIM €JIEMEHTOM CHCTEMH IpaBa.

Cxoxe MparHeHHs — OJJHOYaCHO BUKOPHCTOBYBATH KijlbKa KOHLEMLiH MpaBOBUX MPUITUCIB
— BHIAETHCS BWIIPABAAHUM Y 3B’S3KY 3 THM, LIO MPAaBOBHH MPUIHC, K i KOXKHE SBUIIE
00’€KTHBHOT peasibHOCTi, MoTpedy€e 0ararToCTOPOHHBOTO JOCHTIHKEHHS. «Y KOXHUA MOMEHT
MU MaEMO JIUIIE BU3HAYEHE YnCIIo 00pa3iB peasbHOCTI... L1l 00pasu € «acnekramu peuin. «Ac-
MEKT» HAJIEXKUTh pedi, — 1e, AKIIO TOBOPUTH Ipy0o, 4acTuHa pedi. ... [{e € HalbIbIOW0 MpH-
YIHOIO HAIIMX ITOMUIIOK, SIKi HaifyacTille TParusitoThCs, OCKUTBKH 3MYIIYIOTh HAC TyMaTH, 10
JUIS TOTO, a0 MEePEeKOHATUCS B iCTUHHOCTI i/1e1, JOCUTh MepeKoHaTHCs B i «pealibHOCTi», TOO-
TO B TOMY, III0 BOHA BiJOOpakae MeBHUN «iCTHHHUI acIieKT», He TypOYIOUYHCH IIPH LEOMY PO
ITICHICTD ieT, sIKoT MOYKHA JOCSTTH, NMOPIBHIOKOYHN i HE TIJIbKK 3 «acTeKTOM», KWW BOHA
BifoOpaxae, a if 3 OCHOBHOIO OCOOIMBICTIO PEAIbHOCTI, KOTpa MOJISArae B TOMY, 1110 PEaIbHICTh
ICHY€ «B IJIOMY» 1, OTKE, 32BN Ma€ «iHII acrekTn»30.

BpaxoByroun ckazaHe, XOTiJIOCS O BHOKPEMHTH Ti acTeKTH TOHSTTS MIPaBOBOTO MPHITHCY,
AKi, SIK HAM BUJIAETHCS, MOXKYTh OyTH BUCBITJICHI 3 MO3ULiH MiIXOMy, 110 MPOTIOHYETHCS.

3a HAIIUM MEPEKOHAHHSIM, TEPMIHOM IIPABOBUIA MIPHITHC» MOXKHA OTIEPYBATH:

1) mocnimpkyroun cucTeMy MpaBa (Maroud Ha yBa3i MiHIManbHE BEJIiHHS 3aKOHOMABII, 3
SKOTO CKJIQIAETHCS TIpaBoOBa MaTepis i, nmepeaycim, il MouaTkoBUil, OCHOBHUI eJIeMEHT — Tpa-
BOBa HOpMa);

2) BUBYAIOYM MPOOJIEMY €IHOCTI, IUJTICHOCTI, y3rOKEHOCTI 3aKOHONABCTBA K CHUCTEMH
(TpaBOBWMIA MPUMHUC BUCTYTIAE HE K YaCTHHA KOHKPETHOTO MPaBOBOIO aKTa, a SK OCHOBA BCi€l
CHCTEMH 3aKOHOIAaBCTBA);

3) BHKOPUCTOBYIOUM HOTO SIK KAaTeTrOpil0 3aKOHOAABYOI TEXHIKHM (BpaXOBYHOUH, IO JIUIIIE
(hopMyIOBaHHSAM KOHKPETHUX MPAaBOBUX MPUMHKCIB HANEKUTH 0 KOMIETEHIIiT 3aKOHO/AaB1Is, B
XOJIi HOPMOTBOPHYOTO TMPOIIECY);

4) i, HapenITi, 3aBBYKYIOUH, 110 MTPABOBUII MPUTIHC € KATEropielo MpaBoBOi HAyKH.
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TakuM €, Ha Hally DyMKY, IPaBOBUH MPUIIHC, SIKUHM XapaKTepU3y€eThCs OJHOYACHO i K IO0-
HSTTS HAYKH, i SIK Ai€BUH KOMIIOHEHT MpaBa.
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Ompumano 02.08. 2004
Pe3rome

Ha ocHOBaHMU aHaJIM3a CYLECTBYOLIMX B JINTEPATYPE MOAXO00B K ONPEAEIEHUI0 HOPMATHUBHOTO MPEAITH-
caHHsi aBTOp 000CHOBaIA COOCTBEHHYIO MO3MLMIO, ONMpPEESIOLIYI0 0COOEHHOCTH NPEATMCaH NpaBa 1 UX
COOTHOIIIEHHE C OCHOBHBIMH MPABOBBIMH KaTETOPUAMH. AHATU3UPYETCsl COOTHOLICHHE U B3aUMOICHCTBHE Ta-
KUX BKHBIX SIBJEHHH, KAK CHCTEMa NpaBa W CHCTEMA 3aKOHOJATEIbCTBA, HOPMa NpaBa U NPABOBOE MPEIH-
canue. OnpeeseHo MecTo MPaBoBOro MPEAIHCAHNs B TPEXINEMEHTHON CTPYKTYpe 3aKOHO/IATEIIbCTBA.
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KOHCTUTYLUIMHE NPABO
TA KOHCTUTYLIIAHUIA NPOLIEC B YKPATHI

O.B. BATAHOB

Onekcanop Bacunvoeuu bamanoe, xanouoam
IOPUOUYHUX HAYK, HAYKOBUL CNi8pOOIMHUK
Incmumymy oeporcasu i npasa im. B.M. Kopeyo-
xkoeo HAH Ykpainu

TEPUTOPIAJIBHI TPOMA/IU TA IMOJITUYHI HAPTII: MEXAHI3M
B3A€EMO/Ii B MOJITUYHIN CHCTEMI CYCHIJIbCTBA

BusHaHHs, CTAHOBJIEHHS i PO3BUTOK MYHILMMAaJbHOI BIaAW B Cy4acHill AeMOKpaTH4Hil
COIliaJIbHO-TIPABOBIN JAepxaBi 00’€KTUBHO 3yMOBJieHi Oararbma mpuunHamu. OjHa 3 HUX —
MIOCWJICHHS B3a€MOIiT MiCIIEBOTO CAMOBPSAYBAHHS i MONITHYHIX MapTiil. Y AeMOKpaTHIHOMY
CYCIiJIbCTBI TIONITUYHI APTil BilirparoTh POJib IBUTYHA, SKUW MPUBOAMTH Y IO HE JIUIIIE Aep-
YKaBHUI MeXaHi3M, a it miciieBe CaMOBpsI Ly BAHHS, 3abe3rnedye IXHe e()eKTUBHE q)yHKuiOHyBaH—
HSl. )IOCTaTHf,o 3rajiati poib NOJITUYHMX TapTiit y BuOopyomy Ta peq)epeHnapHOMy npouec1
B OpraHisaii IisJbHOCTI MPEACTABHULILKUX CTPYKTYpP JACP)KaBHOI Blagu i TepUTOpialibHUX
rpomaf.

VY couianbHO-TIpaBOBiil nepxaBi I OUKTY€ HEOOXiTHICTH MPaBOBOI periaMeHTarlii
MONITHYHUX TAapTii — BHU3HAYEHHS IXHBOTO IPABOBOTO CTATyCy, YHOPMYBaHHS IXHiX
B3a€EMOBIZIHOCUH 3 JIEPXKABOIO Ta TPOMAISHCHKUM CYCHiIbCTBOM. MO)KHA 3 YINEBHEHICTIO
CTBEP/DKYBATH, 110 PABOBA iHCTUTYLiOHANI3ALlis MOJITHYHMX MaPTiii 3yMOBJIEHA 3pOCTaHHAM
TXHBOT poJIi Ta MOoTpedaMu 3MiLIHEHHS MPABOBOT IEPKABHOCTI!.

BoaHouac ciin 3a3HauuTH, 10 MiCLEBe CaMOBPSAYBaHHs yCHIlLIHO PO3BUBATUMETHCS JIH-
IIe TOIi, SKIIO B Iporeci BUOOPIB 10 MPEACTAaBHULBKUX CTPYKTYP MiCIIEBOTO CaMOBPSIYBaH-
Hi 1opa3y (opMyBaTUMEThCS TigHHN BHOOpYMil CKJIaj HaWKOMIIETEHTHIIIMX i Haiimoc-
TOWHIMIMX MYHIIMNAIBHUX MOJIITHKIB — TIPEICTABHUKIB CBOIX TepuTopiasibHuX rpomaj. Came
BiJl LILOTO BEJINKOIO MipOIO 3aJIeXKHUTh €PEKTHBHICTh pOOOTH MPEICTABHUIILKUX OPraHiB MicIie-
BOTO CaMOBpsIyBaHHS, 3MIilIHEHHS IXHbOTO aBTOPUTETY CEepeJl HACEeJIeHHS.

Po3BuTOK OpraHiB MicLEBOro caMOBpPsSAYyBaHHS HE MEHILUE 3ajeXUThb 1 Big Mpo-
¢ecioHanizsMy i 4eCHOT THX, XTO OYOJFOE€ MyHIIHIaNiTeT. Lle 3MyITye OmiHUTH POJIb MOJTITHY-
HUX TapTiil He JIUIIe SIK YYaCHUKIB 3arajibHOHAI[iOHAIBHOTO MOJIITHYHOTO, a i MyHIlMaTbHO-
TO MpoIeCy, KiHIIEBOK METOIO SIKOTO € BUPIllIeHHs a00 CIIPUSTHHS PO3B’A3aHHIO 3aB/IaHb Miclle-
BOT'O 3HAYEHHSI.

Sk BimoMoO, OCHOBHA (DYHKIiSl MOJITUYHUX MapTili — 1e BioOpakeHHs iHTepeciB MEBHUX
BEpCTB i rpyn BUOOPIIIB, 1110 BUILIMBAE 3 TXHBOI CYTHOCTI SIK OpraHizailiii, MOKJIMKaHUX 3aBO¥i-
OBYBATH 1 3iiCHIOBATH MTyOTiYHY BJIaJy, B TOMY YKCIi i MyHiIuTanbHy. Came ToMy, K HayKo-
BHH, TaK i MPaKTUYHHUN IHTEpeC BHKIIMKAIOTh MUTAHHS B3a€MOJil TEPUTOPIaAIbHUX TpoMaj i
MOJITUYHUX TapTiit. HaituiTkile BoHW MpOSBIAIOTHCS Y MpoIieci MiclieBUX BUOOPIB i1 pede-
peHOyMiB. AJDKe B IEMOKPATHUYHOMY CYyCIIIBCTBI KiHI[EBa MeTa MOJITUYHOI MapTii — 3aBoro-
BaHHS MyONiYHOT BIagu — Moxe OyTH JOCATHYTA TUIBKH JIETITUMHUM i JIETQJILHUM IIUISIXOM,
TOOTO MEepPeMOror MOJITUUHUX MapTiid y AeMokpaTuyHuX BuOopax. Came TOoMy B Ycix
nediHITHBHUX BU3HAYCHHSX MONITHYHUX MAPTill IXHS eleKTopaibHa (QYHKIIS BUCYBAa€ThCS Ha
MepLInii MIaH.

© O.B. baranos, 2004
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bamaHoe O.B. TepuTtopiankeHi rpomaam Ta NONiTUYHI NapTii: MexaHiam B3aEMOAT. ..

Tepuropianbni rpomMaau i moniTHYHI NapTii MOB’A3aHi QyHKUIOHANILHO Ta OpraHi3aliiHo
Ha BCIX CTa/igX MyHIMNaIbLHOrO BUOOPUOTO i peq)epeHL[apHoro npouecy. [xHii 38’5130k BiJ0-
Opakennii y cydyacHoMy BH6opq0My 3aKOHOJABCTBI JCMOKPATHYHHMX JEPXKaB, SKE LIIKOM
Opi€HTOBaHEe Ha MOITHYHI naan SIK BOKJIMBI i HEOMMIiHHI Cy0’ €KTH I[bOTO Tporecy. Tak, y cT.
41 TlomitTnunoi koHcTUTyNii Mekcukancbkux CronyueHux llltariB BCTaHOBJIGHO, IO
MONITHYHI MapTii CTBOPIOIOTE YMOBH W BiAKPHBAIOTH MOXJIMBOCTI IUIS y4acTi TpoMajsH y
3IiHCHEeHHI Mmy01iuHOT BIaJy BiIMOBITHO 10 IXHIX Mporpam, MpUHIIMIIIB Ta ifiealliB HUIIXOM 3a-
rajbHUX, BiUIbHUX Ta MPpAMUX BUOOPiB i TaeMHOro ronocyBaHHs. Y ct. 41 Koncruryuii Pec-
myOiku MosioBa cka3aHo, 110 TPOMAJITHU MOXYTh BUIbHO 00’ €HYyBaTHCS B MapTii Ta iHIIi
TPOMaJICHKO-TIONIITHYHI OpraHi3arlil, ki CIpUSIOTh BUABJICHHIO i BUPKSHHIO MOJITHYHOT BOJI
TpOMaJIsiH, i OpaTH ydacTh y BHOOpax 3TiJHO i3 3aKOHOM. 3TiJTHO 3 YAaCTHHOIO JIPYToo CT. 36
Koncrurynii Ykpainu, monmitiuuni maprii B YkpaiHi cupusiioTe GopMyBaHHIO H BHPa)KEeHHIO
NOJITUYHOT BOJIi TPOMaJisiH, OepyTh y4acTb y BUOOpax.

HaBpsin uu Tpeba poBomuTh, 10 MicleBi BUOOpH U pedepeHIyMU MalOTh BaXIIMBE
MONiTHYHE 3Ha4eHHsI. Humu anpoOyroThest MPUHIMIHN MYy HiIUTATBHOT TONITHKY i KaJpOBOTO
MOTEHI[ialy TapTii Ta IXHiX OJOKiB, BCTAHOBJIOIOTHCS B3a€MOBITHOCHHHU MiX BJIaI00 # rpo-
MaJsHaMUu Tomo. Bubopu it pedepeHayMu akTUBI3yIOTh y4yacTh I'DOMAJSH B YIMpaBJiHHI
MiCIIEBUMH CIIpaBaMH, CIPHUSIOTH GOPMYBaHHIO KOJIEKTHBHUX iHTEpECiB TEPUTOPIalIbBHUX IPO-
MaJl. besyMOBHO, MiclieBE CaMOBPSIyBaHHs — SBHIIE HE MOJITHYHE 32 CBOEKO MPUPOIOIO, Of-
HaK came JIoOKallbHa JeMoKparis Ta ¢popmu ii 6e3nocepeqHboi peanizalii HalalTh HACETIEHHIO
JIOJIATKOBI MOXJIMBOCTI JUIsl YYacTi B MOJIITUYHUX MPOIIecax.

MyHinunansHi BHOOPH B 3apyOiXKHUX KpaiHaX, sIK MPaBUIIO, POBOAATH YaCTIllle 3a 3arajib-
HOHAI[IOHAJIBHI, a 1Ie BiJJKpUBaE JJIsl HACEJICHHS JI0JaTKOBI MOXKJIMBOCTI CKOPHCTATHCS CBOTMHU
MOJIITUYHUMHM TIPaBaMU ¥ MPOIEMOHCTPYBATH CBOE CTaBJICHHS J0 THX UM iHIIMX COLiaJbHO-
eKoHoMiuHuX npobieM. lllono pedepenaymis, To, Ak Mokasye 3apyOi>KHUI AOCBiA, iX MPoOBO-
JSTh IEPEBAKHO CaMe Ha MiCLIEBOMY DiBHI, a B JIESIKMX JIepyKaBaX MOXKJIMBICTb MPOBEIEHHS pe-
(depeHayMiB Ha 3arajbHOHAI[IOHATBHOMY PiBHI B3araji He mepeabadeHa. 3okpema, y CIIIA,
Kanazi, ABcTpii pedepeHIyMH 3aCTOCOBYIOTBCS TiJIbKH Ha PiBHI IITATIB, 3eMeb a00 Miciie-
BUX TEPUTOPIaNIbHUX CHiNBHOT. BapTo 3ayBaxkuTH, 1o no moyarky XIX cr. pedepeHmymu
MPaKTHKyBaJIUCS MepeBaKHO Ha JOKAIBHOMY piBHi. Tak, mepmmit 1ocToBipHO BinoMuit pede-
peHayM Oyno nmposezieHo B 1439 p. y mBeiniapcbkoMy KaHTOHI bepH.

be3yMoBHO, Ha TOKaTbHOMY PiBHI MOXIIUBE JIESIKE «TIEPEBAHTAXKEHH» BUOOPIIS, SKE MOXKE
CIOPUYMHUTH MEBHY «BTOMY» BiJ yacTux BHOOpIB i pedepenaymis. Ta sikpa3 MmicLeBe camo-
BpsIyBaHHA, BigoOpakalouM TONITHYHI, KYIBTYpHi, reorpadiyHi, coliagbHO-eKOHOMIYHI Ta
iHIII OCOOJNMBOCTI THUX YW IHIIMX TEPUTOPIAILHUX OJWHHUIb, CHpHUSE 30epeKeHHIO TXHBOT
iHIMBIYanbHOCTI W TMM CaMHMM TIOCHIIIOE BiUYTTSl HAJEKHOCTI JIFOAMHHU JI0 TIEBHOI TEepH-
TOpiallbHOT TpOMaaM, JOMOMAararyu ColialbHii iHTerpauii ¥ mnomiTW4Hil MoOimizauii
CyCMiJIbCTBA.

Hie3natHe micueBe caMOBPsALyBaHHS J1a€ 3MOTY IHTErpyBaTu B MPOLEC YIPaBIiHHA MicLeBi
JTiTH, BBOAUTDH iXHIO NiSUTBHICTh Y KOHCTPYKTHBHE, KOHCTHTYLiHE pyCi0, 3aTydarodn iX 10
y4acTi B peastizallii 3arajbHOHAIIOHAILHOTO (He Iep)KaBHOTO, @ KOHCTUTYIIMHOTO) MO THYHO-
ro Kypcy Ha micipix. [lomiTnanuit miropaiizm, 1o NposBISETHCS Hacamrepen y Oararomap-
TiHHOCTI Ta cBOOOAI MOJITUYHOT isSIBHOCTI, € HEOOXiIHUM €JIEeMEHTOM KOHCTUTYLiHUX Me-
XaHi3MiB opraHizauii Ta AisJIbHOCTI MPeACTaBHULBKUX OPraHiB, y TOMY YHCHi MyHilUNaTbHUX.
[MTaprifiHa HaJIeXKHICTh YNPaBNiHLIB MyHILUNAJIbHUX OPraHiB MOXKE iCTOTHO BiApi3HATHCA Bif
MapTiHHOTO CKIIaIy MapiaMeHTy YW ypsmy, IO MOKE CTAaTH CBOEPITHOI KOMITCHCALIEIO IS
TUX TIOJITUYHUX MAPTill, KOTPi PEMPEe3eHTYIOTh IHTEPEeCH COLliaIbHUX Ta ETHIYHUX TPy, AKi He
Npe/CTaBJICHI Ha LIEHTPaJIbHOMY PiBHI, 4 I1e BUSBIISE€ MOTESHIlia MOJMITHYHAX CHJT Y KpaiHiZ.

Crin Takok MaTy Ha yBasi, 110 OpraHi3aliifHO-MoiTHYHA po0oTa 3 YeHaMU TepUTOpialib-
HOi rpoMaay BUMarae MIMOOKUX 3HaHb BijA MapTiiiHuX meHemkepiB. HaBiTh y Himeuuuni 3 i1
BEJMKUMH TPaAULiAMHU JeMOKpaTii 4yacoM Opakye Ha MapTiiHi mocaaW KaHAWIATiB, sKi O
MOEHYBAIH TpodecioHani3M, akTHBHICTb, EPYIHIII0, He KaXy4yH BXKe MPOo KaHAWUIATIB y Je-
MyTaTy [0 MPEICTaBHUIBKAX OPTaHiB MiCIIEBOTO CAMOBPSAYBaHHS. AJKE Tpalld B HUX Mepea-
0avae He CTIIbKM AOTPHUMAHHS MPOTPAMHMX MOJIOKEHb CTaTyTHUX NOKYyMEHTIB MapTii Ta
napTiiHOT AMCUMIIIIHU, CKiJIbKM TOCTIHHOTO LIOJIEHHOTO CHiBPOOITHUITBA 3 Pi3HUMHU
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NOJITUYHUMHU CUJIAaMH i BEPCTBAMU HACEJICHHS, OXOIUICHHS HAWIIMPUIOTrO CIeKTpa mpodiem
€KOHOMIYHOT0, COLIiabHOTO XUTTS I'POMaJIM, CIOCO0IB X po3B’s3aHHs. ToMy, SIK CBiTUUThH 3a-
pyOixkHa MpaKTHKa, OCOOJIMBO PETENHHO MONITHYHI MAPTil CTABIATHCS 10 MOTEHLIAY KaHIH-
JIaTiB Ha BUOOPHI MOcau Ta iX 1000pY, OCKIBLKY JIMIIE MapTii MarOTh MPaBo X PEeKOMEH Ty Ba-
TH B MICIIEBi OpraHu BJIaJIy.

3aydeHHs TPOMaJsH 10 aKTUBHOTO IPOMAJICHKOTO JKUTTS, (POPMYBaHHS IXHBOI MO THIHOT
BOJIi moTpedye Bi MapTiii akTUBHMX Jiif — BUKOHAHHS (DYHKIiH MocepeHUKA MiX iHTepecamMu
MICILIEBUX TPOMAJ] Ta HAJPETIOHAILHUX YU JIEP>KaBHUX OPTaHiB BJIau. AJIXKE MOJIITUYHI MapTil
CIIPSIMOBYIOTH CBOT 3yCHIUIS Ha OOpOTHOY 3a BlIaJy Ta MAKCHMAIBHUH BIUIMB HA MPOIECH pe-
anizanii cBoix mporpam vepe3 BiaaHi iHCTUTYTH. Lle nae 3Mory mapTisim (SK i MiclieBoMy ca-
MOBPSITyBaHHIO) CTaTH OCHOBHOIO JIAHKOIO, sIKa 3a0e3reduye B3a€MO3B’S30K CYCIINBCTBA Ta
Jep>KaBy.

o mpouecy hopMyBaHHS TOTITUYHOT BOJI, SIKUI 31iHCHIOIOTH MapTii, HANEKUTH i HopMy-
JIFOBAHHSI HOBUX 3aBJaHb 1 HampsAMiB y MicueBiit nonituui. [laprii MaroTe yac Big yacy nepe-
DISIATH BUKOHAHY POOOTY, CTEXKUTH 32 HOBHMH IpoOIeMamu, abu He BUITYCTHTH 3 YBard Io-
Tpeb 3emitsakiB. [TapTii MarOTh 10ATH MPO iHTEpEeCH MICIIEBUX MENIKAHIIIB, 00 TXHi 3yCHIIISA
BH3HAJI BUOOPIIi, MparHyTH JI0 CIIBMpalli cBOiX Qpakiiii i mapTiiHUX ocepenKiB.

[TpoGnemu Ta KOHQIIKTH, SIKi BUHUKAIOTh HA MiCLIEBOMY pPiBHI, HONITHYHI MapTii MaloTh
BUPILLYBATH BiIKPUTO, IO TOCATAETHCS LUISAXOM MOMiTH3aLIT i JleMoKparu3allii MicieBoro ca-
MOBpsAyBaHHs. 3apyOi>KHUI JOCBiA MOKa3ye, 110 MOJITUYHUK iHTepec TPOMasHU MPOsBIIs-
F0Th TOJi, KOJIM BOHU MalOTh iHPopMaIllito mpo odiiiiiHi i albTepHAaTUBHI TPOEKTHU PillieHb, KO-
JIK MicIIeBi MPpoOJieMH CTOCYIOThCS 1X Oe3nocepentbo. Tomi odimiiiHi MpoekTH pilieHb He Ma-
F0Th MOHOTIOJIEHOTO TTPaBa Ha po3B’sI3aHHsI MPOOJIeMH, a IXHi aBTOPY 3MYIIEHi 1Ii MPOEKTH Of-
TI/IMiByBaTI/I B TOMY YHCIIi 3 YPaxyBaHHAM ajlbTepHATHBHUX npono3nui1713

OnHuM i3 1HCTl/ITyT1B KOHCTnTyumHoro npasa, sIKUi Hamcxcpamme JIEMOHCTPY€E MeXaHi3M
B3a€MOJIi1 TEpUTOPiaIbHUX rpomaj i MONMITUYHUX TMAPTiil i BOMHOYAC ICTOTHO BIUIMBAE Ha Op-
raHi3allifo Ta MpoBeIeHHs MyHIIWIAIBFHIX BUOOPIB, € TUI MicIieBOT BUOOpUOT cuctemu. Bonu
B IEMOKPAaTHYHIX KpaiHax 0a3yI0ThCs MepeBaKHO HA TBOX CIIOCO0aX BUOOPIB: MaKOPUTAPHO-
My Ta MPOMOPIiitHOMY.

HaiimommpeHnimoro Ha MyHIIMITATEHIX BHOOPax y Cy4acHOMY CBiTi € cucTemMa OibInocTi,
abo maxopurtapHa cuctema. Creuugika BiJHOCHOI OiNBIIOCTI MONATae B TOMY, L0 YUM
Oinbllle KaHAUAATIB OANOTYIOTHCS HA OJHE MiCIle, THM MEHIIIE TOJIOCIB HeOOXiTHO OTpUMaru
Uit oOpaHHs. Y 3aKOHONABCTBI HU3KH KpaiH, JI¢ 3aCTOCOBYEThCS TaKa CUCTEMa, He mependa-
YaeThCs Hi 00OB’SI3KOBOT ydacTi BHUOOPIIB Yy TONOCYBaHHI, Hi MiHIMaJbHOI YacTKH iXHBOT
ydJacTi, HeoOXiTHOT 711 BU3HAHHS BUOOPIB TAKMMHU, 110 BiAOyIHCs.

3okpema, y BenukoOpuranii, sikino y BHOOpUOMY OKpy3i BUCYHYTHH X04 OW OIMH KaHIH-
JIaT, BiH BBXKAETbCsA 00paHUM 0€3 ToJIoCyBaHHS, BPAXOBYHOUH, 110 HOMY AOCTaTHLO MPOTOJIO-
CyBaTH camoMy 3a cebe. bpuTaHii Ha3UBaKOTh TaKy CUCTEMY «XTO MEPILIUM MPHUHLIOB, TOTO i
obpaHo» («the first past — the post»). SIkimo kaHAMIATH OTPUMATM OIHAKOBY KiIBKIiCTH TO-
JOCiB, IEPEMOXKIISI BU3HAYAIOTH JKepeOKyBaHHIM, K€ MPOBOIUTH YIOBHOBKEHII YMHOBHUK
3 BubopiB. lllomo meskux MicieBUX BHOOPIB MakOpHUTapHA CHCTEMa BiTHOCHOT OiibIIOCTi 3
MeTOr0 3a0e3MeveHHs JeTiTHMHOCTI MPeJCTaBHULILKUX OPTaHiB JIOMIOBHIOETHCS BUMOTOIO TI0-
nonanHs 3 % Oap’epa’.

Bubopu opraHniB MicLieBoro caMoBpsilyBaHHs y BenukoOputanii BinOyBatOThCsl HA OCHOBI
3akony 1983 p. npo HaponHe MpeacTaBHULTBO Ta 3akoHy 1972 p. mpo MicueBe ynpaBiliHHS.
[Ipsimi BUOOPH 10 MYHIIUIATBLHUX paj iHOMI MOETHYIOTHCSA 3 0araToCTyeHEBUMHU i MPHHIIHU-
MOM TOCaoBOro ()OPMYBaHHS CKJIaTy WX opraHiB. Tak, miciis oOpaHHS HACEJNICHHSIM paju
rpadcTB, OKpyTiB Ta MPUXOIiB 0OMPAIOTH CBOIX KEPiBHUKIB — royioBy, abo Mepa. Bonu, He3Ba-
JKalo4M Ha JABOMApTiliHYy CHCTEMy, MparHyTh AiITH NOJMITHYHO HeymnepemkeHo. [lapriiini
KOH(MIIKTH (PaKTUYHO HE MO3HAYAIOTHCS HA AisNIBHOCTI MiCLEBUX OpraHiB Biagu, 0COOIMBO
HEBEJIMKHUX MICT i HEBEJIMKUX IpadCTB.

[leBHa crienndika popMyBaHHS MYyHILMTIATBHOTO anapary € B JIonmoHi. 3rigHo i3 3akoHoM
1999 p. npo opranu Biaanu Benukoro Jlonnona, Mepa JIoHIOHA — CTOIMYHOTO MicTa, 00upae
HaCeJIeHHs 32 Ma)KOPUTAPHOKO CHUCTEMOIO (BiHOCHOI OiNbIIOCTi), SKIIO BUCYHYTO MEHIIE
TPHOX KaHAMJATIB. SKIO X Ha L0 Mocaay MpeTeHAyITh Tpu abo Oinbine ocid, 3acToco-
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BYETBCS «CUCTEMa JOJATKOBOTO TOJIOCY», TOOTO TUIIOpANbHUN BOTYM y MOENHAHHI 3 mpede-
peHLiaTbHUM TOJ0CYBaHHSM.

V xoni BubopiB nenytariB 10 Acambsiei JIoHmoHa BUKOPHUCTOBY €ThCSI MIFOPATBLHUIA BOTYM,
TOOTO BUOOpENH BOJIOJIE TBOMA TOJIOCAMI: OTHUM — LIl OOpaHHs IermyTaTa-OqHOMAaHIaTHH-
Ka, IPYTUM — JUISl TOJIOCYBAHHS B €JMHOMY JIOHJOHCHEKOMY OaraToMaHIaTHOMY OKpYy3i 3a -
COK MoJiTH4HOT nmaprii abo 3a He3ase:KHOTO KaHauaarTa. Po3noainstoun mMicus B €IMHOMY JIOH-
JIOHCbKOMY OararoMaHIaTHOMY OKpY3i, BUKOPUCTOBYIOTh (hopmyny B. n’Onnara ans 3abesre-
YeHHS SKHAWIIUPLIOTro MpeACTaBHULTBA MapTiiis.

3aciryroBye Ha yBary i gocsig HoBoi 3enanzii. Y mictax Ta okpyrax HacejeHHs oOupae Ha
TPH POKH MYHIIWNANBHY pany # Mepa. Bubopu mpoBOmsTh 32 MaKOpPUTAPHOIO CHCTEMOIO
(BimHOCHOT 6inbIIOCTi). Mep 0IHOYACHO € KePiBHUKOM MiclIeBOT aaMiHicTpallii i roJoBoo pa-
1u. PerionaneHy pamy oOuparoTh Tak caMmo, sK i MyHIIMIIANBHY — Ha TPU POKH. 3i CBOro CKJia-
Jly WIEHU perioHajgbHOI paju 0OMparoTh TOJIOBY, SIKUI Kepye ii poOoToro.

V CIIIA BubOpH nepeBa)KHO TAKOXK 31HCHIOIOTHCS 32 MaXKOPUTAPHOK CUCTEMORO (BiTHOC-
HoT OinbmocTi). [TponopiiiiHa crcTema 3acTOCOBY€eThCs ayKe pinko. KoHnctutynii 6ararbox
IITATiB 3a00POHSAIOTH MOJITHYHUM MAPTisiM Ta 00’ €HAHHAM OpaTH y4acTh y MiCIleBHX BHOO-
pax i BUCYBaTH KaHIUAATIB: 3HAYHOIO MipoIO 1€ peakilis Ha «BUOOpPYi MalluHWY, AKi iCHyBa-
7 Ha To4aTKy XX CT., KOJM pe3yJIbTaT BUOOPIB BUPILIyBaBCs KITBKICTIO MpOLIEH Ta CUIOBHM
THUCKOM TIONITUYHUX MapTiid. Tak, cT. 2 § 6 Koncrutyuii Kanidopsii BctaHoBm0€, 1110 «(a) BCi
OpraHu ympaBliHHS MPaBOCYIJsAM, LIKOJIaMH, rpadcrBamu i mictamu € HenapriiHuMHU; (b)
JKOJ[HA TIOJIITUYHA MapTist a00 IeHTpaTbHUN KOMITET napTii He MOXKYTh BUCYBaTH, MiATPUMY-
BaTy a00 MPOTIOHYBATH KaHIWIATA B MiCLIEBUI OpraHy.

B Anonii MmyHinunaneHi opraHy Biaaud oOUparoTh, BiamoBiaHo mao Koncrurymii (cT. 93),
OpSMUMH 3araJlbHIMA BHOOpaMu. Y KO)KHOMY MYHIIMIAITETi € MPeACTaBHUIBKUN OpraH —
MyHIIMNaneHi 300py — Ta m1aBa aaMiHicTpallil, skoro odupae HaceneHHsa. B 000x Bumaakax
TEpPMiH MOBHOBaXEHb — UYOTUPHU POKU. BHOOPH MpOXOoAATh 32 MaKOPUTAPHOIO CHUCTEMOKO
(BimHOCHOT GiNBIIOCTI)®.

3apy0OixkHUH TOCBiA MOKA3ye, 110 B XO/Ii IOKAJIbHUX BUOOPIB 3aCTOCOBYIOTH i nponopuiﬁHy
BHOOpUY CHCTEMY. 3arajioM CHCTEMY nponopumHoro Tpe/ICTABHAITBA napTii i pyxiB mopoau-
na siBHa HeCl'lpaBeIUTI/IBlCTB 1I0/I0 TOJTITHYHUX name IXHs1 OCHOBHa iz1est onArae B ToMy, 110
KO)KHA MapTist OTPUMYE B TIPEACTABHUIIBKOMY OpraHi YMclIo MaH/aTiB, MPONOpLiliHe YKCITy TO-
JociB, moAaHuX 3a 11 KaHauAaTiB Ha BUOOpax. Y JesKuX KpaiHax MpomnopliiiHe mpeacTas-
HUILTBO iHOZI 3a(iKcoBaHe HA KOHCTUTYLiHHOMY piBHi (4. 3, cT. 68 Koncturyuii Icnanii). Tak,
B iCITAaHCHKHMX MYHIIMITISAX, AKi HaMiuytoTh Big 100 no 250 skuteniB, Ae Mae OyTH 0OpaHo I’ SITh
panHuKiB, maptii, Gpenepartii, koamimii a0 00’€HAHHS BHOCATH J0 CBOIX CIHCKIB He Oinblie
I’ SITU KaHAWUJATIB, OIHAK BUOOPELIb TOJIOCY€E He Oijblle SK 32 YOTHPhOX KaHIUIaTiB, KOTpi Oa-
JOTYIOThCS Ha Wil Teputopii. OOpaHMMM BBaXKalOTbCA M'ATh KaHAWJATIB, SKi 3400ynu
HaWO1NbIIe TONOCIB, a IKII0 OKPeMi KaHIUIaTH OTPUMAJTH OJHAKOBE YHCIIO TOJIOCIB, 3aCTOCO-
BYETBCS )KEPEOKYBaHH'.

B ABcTpii € muimme onuH 3aKOHOAABYO BU3HAHHHN PiBEHb MiCIIEBOTO CAMOBPSITyBaHHS, KU
¢dopmye rpomana (Orstgemeneinden). Hero ynpaensie panga, siky oOUpatOTh Ha YOTHPHU-LITICTh
pokiB (y pi3HUX MPOBiHIIIAX) 32 MPOMOPLIHHOW cCUCTeMO0. 31 CBOTO CKJIaly pana odupae Oyp-
rOMiCTpa, KUl BOJHOYAC € TJIaBOK BUKOHABUOI pajy rPOMajH i TOJIOBOKO paju.

YV KoponiecTsi benbris HUI30BUM piBHEM TepUTOpPialibHOI OpraHizailii, Ha SKOMY MpeaCcTaB-
JISHUI yBECh CIIEKTp OpraHiB MIiCIEBOr0 yNpaBiliHHs, € rpoMaan (komyHH). Pagu rpoman oou-
pae HaceJleHHs TepPMiHOM Ha IIiCTh POKiB 3a TPOMOPLIHHOI0 CHCTEMORO. 3i CBOTO CKIIaMy paja
obupae Koseriro Oypromictpa Ta emeBeHiB — KoJerialbHUuil BAKOHABYHI OpraH rpoMaan. byp-
roMicTpa npuzHadae KopoHa 3a mpomo3utieio paan. 3a MporopLiifHOI0 CHCTEMOIO HaCeNeH-
HSIM OOMpPAEThCs TAKOXK 1 MPOBiHLiHHA paaas.

B I3paini B xoai MyHiunaabHUX BUOOPIB JeMyTaTiB MiCLIEBUX paj, MEpiB Ta rojiiB micle-
BUX pajl 00MParoTh 33 HEMAPTiHUMH CIIUCKAMU, IO CTABUTH iX y HE3aJIe)KHE CTAHOBUILE Bij
napTifHUX IHTEpeciB YWieHIB MiclieBUX paj. Ha Bubopax 10 opraHy MicIieBOro caMOBpsiIyBaH-
HS BUKOPHCTOBYIOTh TIEPEBAXKHO Ti XK CITUCKH, 110 i Ha BHOOpax 1o Kuecety®.

B Agcrpanii pagu mict i rpadcTB 06MpaloTs Ha YOTHPH POKH 32 MPOMOPLIHHOI0 CHUCTe-
Mo10. OcoONUBICTIO € 000B’SI3KOBICTh y4acTi y BHOOpax, a HEy4acTh KapaeTbesl MTPadoM.
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Crioci6 oOpaHHs Mepa BU3HAuaeThcs Ha MicueBoMy pedepeHmyMi: abo iforo odupae paaa 3i
CBOTO CKJIaay (B LIbOMY pa3i TepMiH HOro MOBHOBaXXEHb — OAUH PiK), abo BUOOpLi Oe3mnoce-
penHbo (B IbOMY pasi — Ha YOTUpH poku)!0.

Takoxx 3a mpormopIiifHOI0 cucTeMoro 00uparoTh paau B KoponiseTsi Hinepnanmm, a Takox
panu koMyH Ta amTiB (okpyriB) y KoponiBcTsi JlaHisi, 1e kKpiM MOBHOJITHIX JaHCHKUX TpoMa-
ISTH, TIPaBO roJIoCy MarOTh iHO3EeMILi, SIKi MEIIKAIOTh Ha TEPUTOPil KOMyHH HE MEHIII SIK TPH PO-
ku. Y OinnsgHaii npeacTaBHULBKUN OpraH By — KOMyHalIbHY pay — HaceJeHHs o0Mpae Ha
yoTupu poku. [IpaBo obuparu i 6yt 0OpaHUM HAJNEKHUTH YCiM JKUTENIM KOMYHH, SIKi JOCAT-
yu 18-pivHOrO0 BiKY, a TAKOXK iHO3EMIISIM, SIKIIIO BOHU MOCTIHO MEIIKAIOTh HA TEPUTOPIi KOMY-
HU He MEHIIIe 5K Tpu poku. [IpaBiinHsa kKoMyHH oOupae pana.

[ToniTiuHa mapris, sika Ma€e HalOiTbIIIe IPEACTABHUKIB Y pajli, OTpUMYE€ i HalOiNbIIe Ync-
JI0 Miclb Y TpaBIliHHI KOMyHH. Ha mpakTuii 1o npaBiiHHS 00MparOTh OJIOBY, MEPIINX CeKpe-
TapiB abo0 iHIKX 0cib 3 MicueBUX MapTiHHUX OopraHizalii, siKi MarOTb BUCOKHH MONITHYHUH
pedTHHr! L.

JocuTh momupeHa B 3apyOiKHUX KpaiHax 3MiliaHa Bubopua cuctema. Tak, B ITaunii Bix
1995 p. ans BUOOpPiB 0OJACHUX PaJHUKIB YBEIACHO 3MilllaHy CUCTeMY B ouH Typ: 80% MaH-
JIaTiB PO3TOMINSAIOTHCS 3a MPOIOPIiHHOI CUCTEMOIO B OKpyrax (MpoBiHLiAX), a 20% wmicip
3aMilIyIOTECS 32 MKOPUTAPHOIO CHCTEMOIO (BimHOCHA OinbimicTh) crimckoM. Lli 20% Micp €,
TaKUM YMHOM, «IIPEMIEr0» JJIs HAaCUIBHIIIOT MONITHYHOT MapTil B okpy3i. [IpoBiHuiliHiI pagu
(opMyIOTh 3a 3MIIIAHOK CHUCTEMOK); B HUX 3aCTOCOBYETHCSI MaKOpUTapHa BUOOpUa cUcTeMa
B OIHOMAHIATHHX OKPYrax i MpPOIMOpIiiiHA 3 BUKOPHCTAHHSM KBOTH, OTPHMAHOI IIIIXOM
MOAILTY 3arajJbHOTO YHCIIa MMOAAHUX TOJIOCIB HA YMCIIO MaHMATiB IuTfoc aBa. KoMyHansHi pagn
(hopMYIOTECS TTO-Pi3HOMY, 3aJIe)KHO Bijl YUCEJILHOCTI HACENeHHsI KOMYHH: Y TpOMajiax 3 Hace-
JICHHSIM J10 15 THC. 90JI0BiK BUOOPU MPOBOISITH 32 MAXKOPUTAPHOIO CUCTEMOIO, a B THX [IE TIe-
peBuILye 15 THC. — 3a MPONOPLiiHOI 2.

VY Tlonblui B OAHOMaHAATHOMY OKpPY3i OOpaHMM BBaXKAE€TbCA KaHAUIAT, SIKUM OTpHUMaB
HaHOIBITY KUTBKICTh TOJIOCIB (MaKOpUTApHA CUCTEMa BiHOCHOI Oibiiocti). ko aBa abo
OiNbIIIe KAaHAWAATH OTPUMAITH PiBHY KiJIBKICTh TOJIOCIB, TIPIOPUTET BU3HAYAETHCS KepeOKyBaH-
HSIM, SIKe TIPOBOAMTH TOJIOBAa BUOOPYOI KOMicii B MPUCYTHOCTI 4JIeHIB KOMicii Ta JOBipeHHX
oci0 kaHauIaris. Y 0araToMaHJaTHUX OKPYrax roJIOCyBaHHS MPOBOISTH 3a MapTiHHUMMU CIIH-
CKaMM, 1 MaHJIaTH PO3MOAUIAIOTHCS MPOMOPIIMHO YHCIy TOJOCIB, OTPHUMAHHUX KOXKHOIO
naprieto abo opranizauiero!s.

B3aeM03B’ 130K MOJIITUYHKX MAPTIiHl 1 TepUTOpiaTbHUX TPOMAJT 3 IHCTUTYTOM BUOOPIB MillHO
BBIHMIIOB 710 MyHIIMIIAIBHOTO YKHUTTS, TIOJITUYHOT Ta MPABOBOT CBITOMOCTi OUTBIIOCTI rpoMa-
JITH CyYacHUX JiepxaB. Tak, BaXJIMBa pojib MOJITHYHUX mapTii y Mekcui, [lepy Ta iHmmx
kpainax. Hanpuknan, y Ilepy myHinnnaneHi i perioHaqbHi opraHu oOMpaloTh 3a MPOMOP-
ii{HOIO BUOOPYOIO CHCTEMO. AJBKalIbAOM (TOJIOBOIO) cTae 0co0a, sika OUOJHOBaIa CIHUCOK
KaHAMJATIB y MYHILMNANBHY panay i oTpumana Haii0isnbe ronocisl4.

Taknum 4MHOM, Ha JYMKY EKCIICPTiB, 3apy61>KHHH JIOCBiJl IEMOHCTpY€, IO HAWITOUIH-
peHlLumo JEMOKPAaTHYHOIO, EKOHOMIUHOIO 1 e()eKTHBHOIO € MaKOPUTApHA BH60pqa crcTeMa
BiJHOCHOI OiJIBINOCTI B HACETICHNX ITyHKTAX, /¢ Memkae Oinbir sk 50 tuc. xwurenis (Bennko-
Opuranis, CILIA, Kanana, [naist, Mekcuka Ta iH.). A/pke came MakopuTapHa CUCTEMa Bi4yT-
HO crnpusana ¢opmyBaHHio W ycraneHHto B CIIIA crabinbHOl ABOMapTiiiHOT cucTeMu,
JIOMiHAHTHA POJIb y SIKiil BXKE MOHAJ CTONITTS HAJICKUTh AeMOKparaM i pecnyOmikaHni. Hese-
JIUKi ¥ OPTOAOKCANILHO HAJIAIITOBAHI MAPTii HE CIPOMOIIKCS 3MIHUTH Li€l CUTYAIlil, SIKIO HE
OpaTH 10 yBaru oKpeMi MiclieBi Ta perioHanbHi ixHi ycnixu!s. BogHodac y neskux nepikaBax
3aCTOCOBYIOTh iHIII (OPMHU MaXKOPHUTAPHOI Ta MPOMOPLiHHOT BUOOPUYMX CHCTEM, iHOAI iX
noenHanns (Itanis, okpeMi adpukaHChKi KpaiHn).

Ske x MaiiOyTHe MeXaHi3My B3aeMOJii TEpUTOpiaNbHUX IPOMaJ i MONITHYHUX MapTiii, a Ta-
KO MicleBoi BUOOpYOi cucTeMH y Hauiid Aep:kaBi? UWHHE 3aKOHONABCTBO YKpaiHM Mpo
MiciieBi BUOOpH !, sike 0a3yeThCs Ha MPUHLIMIIAX TaK 3BAHOI «1ibepaabHOI», OPIEHTOBAHOT Ha
«MPOTPECUBHI» 3aXiHi 3pa3ki MyHIIUTIAIHOT IEMOKparTii, BIiepliie y BITYM3HAHIM icTOpiT 3a-
MPOBANIIO MIEPEXi/T Bill TIIBKU MaXKOPUTAPHOT 10 MPOTOPLIHHOT Ta MOKOPUTAPHOI BHOOPUOT
CHCTEeMM Uil Pi3HMX BUAIB MicueBux BubOopiB. Tak, mepenbaueno, mo BHOOpH IemmyTariB
CiIbCBKHX, CEMIIHUX PaJ MPOBOAATHCS 32 MAKOPUTAPHOKO CUCTEMOIO BiTHOCHOT OiJTbIIOCTI B
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OJTHOMaHJIaTHUX BUOOPUYMX OKPYTaX, Ha SKi MOJIAETHCS BCSA TEPUTOPis cena (KiTbKOX CiJl, XKH-
Teni KX J0OpOBiIbHO 00’ €IHANNCSA B CilIbCbKY TpoMany), cenuiia. BoqHovac Bubopu aemy-
TaTiB MiChKUX, palOHHHX paj y MicTax, paiioHHuX, obnacuux pan, KuiBcekoi Ta Cepacto-
MOJILChKOT MichbkMX pai, BepxoBHoi Pagum ABTroHOMHOT PecmyGniku Kpum mpoBomsaThes 3a
MPOTIOPIIIHOI0 CUCTEMOIO: JIEMyTaTiB 00UPatOTh 32 BUOOPUUMH CITMCKAMH KaHIWAATIB y Jie-
MyTaTy BiJ MOJITHYHMX MapTiid, BHOOPUMX OJIOKIB MONITHYHUX MapTiii y OararomMaHgaTHOMY
OKpY3i, Mexi [Koro 30iraroThCsi 3 MeEXaMU TEepUTOpPil BiAMOBiAHOI MichbKOi Tpomaiw,
BiJIMOBITHOTO paiioHy B MICTi, Bi/INOBIIHOTO palioHy, BinoBigHOT 0bOsacti, Mict Kuepa ta Ce-
Bacromnossi, ABToHOMHOI PecnyOniku Kpum. Bubopu cinbChbKUX, CENMIIHUX, MICHKHX TOJIB
MPOBOIATHECS 332 MaKOPUTAPHOIO BHOOPYOI0 CHCTEMOIO BiJHOCHOI OLTBIIOCTI B €IWHOMY
OJTHOMaHJIATHOMY OKpY3i, MeXi SKOro 30iratoTbCs 3 MeKaMH BiAMOBIIHOT TepUTOpiabHOT
rpOMaIf.

Ille He mepeBipeHU €NEKTOPATBLHOI MPAKTUKOI HOBITHIN 3aKOH 10 HOTO yXBalleHHS i B
JIeHb TOJIOCYBaHHSl CTaB TPeAMETOM OYpXJIMBUX IUCKYCiH, BUKJIMKaB 0araTro KpUTUYHUX
3ayBa)XCHb SK BiJl HApOJHWX JeMyTaTiB YKpaiHW, TaK i, 0COOJMBO, BiJl MYyHIIMMAIbLHOL
TPOMAaJICHKOCTI, sIKa PO3L[iHMIIA HOTO SK parHeHHs «IapTiHHO «epo3i€ro» 3HUIIUTH MicIeBe
CaMOBpsAyBaHHs B KpaiHi»!7. BibIicTh MiCIIeBUX i perioHaIbHUX paji BBAXKAIOTh, 10 3aKOH
«[Ipo Bubopu nemytariB BepxoBHoi Pagn ABronomuoi PecriyOniku Kpum, micueBux pan ta
CiIBCBKUX, CENUIIHUX, MICBKUX TONiBY», yxBasieHui BepxoBHoto Panoro Ykpainu, € HEeKOHCTH-
TYyUiHUM i IpU3BeE/E 0 MIJIKOBUTOIO 3HUILEHHS MiclieBoro camoBpsiayBanHsi!8, [1po e cka-
3aHO y BiIKpUTOMY JTUCTI YKpaiHChKOI acomiamii MicueBux i perionanbHux Biaj «Tak!» mpa-
By BilbHOTO BUOOpY», [Ipe3unenToBi Ykpainu, ['onosi BepxoHoi Pagu Ykpainu, [Tpem’ep-
MiHicTpoBi Ykpainu it ['onosi Koncrutyuiitnoro Cyny Ykpainu. Y HbOMy BHCIIOBIIeHEe 00y peH-
Hs Acomiamii 3MicTOM i mpoleayporo HpHﬁHﬂT’FH BOTO BAKJIMBOTO 3aKOHY, i 3a3HAYAETHCS,
O «3MiHM Y BHOOpPUYOMY 3aKOHONIABCTBi, HaB’si3aHi 3ropu Ha poroay NapTHOMEHKIIATY pi,
NOJITUYHO 60MOO0I0 yHOBlJ‘ILHeHOl Aii, mo 000B’s13k0BO BUOYXHE i NpU3Beae 10 cepH03H01
MOJITUYHOI Ta CyCHiJIBHOT Kpr3u» 1.

BucrnoBuMo cBoi MipKyBaHHs 3 IbOTO TpuBOAY. Ha Hamry myMKy, BHXiTHOIO TEOPETHKO-
METOMOJIOTIYHOI0 TMiJICTaBOKO JUIsi OOpaHHs Tiel YW iHIIOT MoJeNli opraHi3amii MicleBuX
BUOOpiB B YKpaiHi MaioTh OyTH HE MONITHYHI eMOoIil, He mapTiiHi amOiuii 41 mparHeHHS
«TapTU3yBaTH MiclieBe CaMOBPsLyBaHHI»20, a BITUM3HIHA KOHCTUTYIiiiHA MOJEJIb MiCLIEBOTO
camoBpsiayBaHHs. BignosigHo no KoHnctutyuii YkpaiHu, mepBUHHAM Cy0’€KTOM MiCLIEBOTO
CaMOBPsIAyBaHHs, OCHOBHHM HOCI€M HOTO (yHKIIH i TOBHOBa)XKEHD € TEPUTOpialibHA TPOMaja.
OTxe, BCi mpoliecH 1110 BiAOYBaIOTLCS HA JOKAJIBHOMY PiBHi, y TOMY YHCIi i MicIieBi BHOOPH,
MarOTh KOHLIEHTPYBATUCSI HE HABKOJIO OPTaHiB MiCI[EBOTO CaMOBPSAYBAaHHS YW IPOMAICHKUX
oprasizamii i MOJNITMYHMX NapTiii, a HABKOJO TEPHUTOPiaIbHOI TPOMAAM, HacamIepen
BignoBigaru i iHTepecam. 3a3Ha4MMoO, 110 Y YAHHOMY 3aKOHi Mpo MiclieBi BUOOpHU MpaBo-
Cy0’€KTHICTh TEPUTOpPiaNbHOT rpoMaan Ta 11 MEePBUHHICTh Y CUCTEMi MiCLEBOIO CaMOBpsAY-
BaHHS LIJIKOM 3irHOpoBaHo. [Ipo me, 30kpema, CBigYaTh HOPMH, B SIKUX BH3HAUCHi 3acaau
BHOOpPYOro mporiecy (YacThHA nepiia Ct. 11), a Takox Koyo cy6 €KTIB 1[LOTO TIPOIIECY (CT 12)

Crmig KOHCTATyBaTH, 1O B MYHIIUMATEHOMY XHUTTi HAHIITHBOT Ypaiuu TepI/IToplaHBHl
rpoMajiv iCHYIOTb JIWIIIE Jie-tope: Jiniie B HopMax KoHcTuTywii Ta 3akoHiB. Jle-hakto cydacHi
TepUTOpiaNbHi rPOMaaN, YMOBHO Ka)KydHd, MalOTh JIMIIE «MYHILUMNAJIbHY MPaBO3JaTHICTHY,
TOOTO BOHM MOTEHIIIMHO 3700yJIM KOMILJIEKC MYHIIIUMAIBHUX MpaB i ¢cBo0oA. OqHak Micliesi
JKUTENi W TepuTopianbHi rpoMaay HE YCBiIOMIIOIOTE ce0e NepBUHHUMU HOCISIMU LMX TpaB i
cB00OJ, BOHH HE CIMPOMOXHI CBOIMH AisIMH pealli3yBaTh iX y peabHOMY JKUTTi. PakTHUHO
MicIleBa CITiIIBHOTA € HEI€3IaTHOI; 32 BUHATKOM OpraHi3allii mepioJquuHuX MOJITHYHUX 3a-
XOIiB (HampuKiIa[g MiCIeBHX BHOOpIB), 0 SKMX «3aNydarOTbh» TI'POMaisiH — WICHIB Tepu-
TOpiaJIbHUX I'poMaj. MelKkaHIi Mo CyTi «BUMAIAIOTh» 3 MYHILMIIAIBHOTO MEXaHi3My, a 0e3
TXHBOI eHeprii BiH M030aBJIeHU «OKUTTEBOT MaTepii i cunmy».

[epmmM KpoOKOM 3aKOHOAABI HA MUIAXY KOHCTHTYIOBAHHS BIiTYHM3HSHOTO MEXaHi3My
JIOKANBHOI JeMOKpaTii Mae OyTH BCTAHOBJIEHHS CTaTyCy TEPUTOpPialbHOI rpOMajau, 30Kpema
JuQepeHIiaiis BUAIB TEPUTOPIAIbHUX TPOMaJa Ta BU3HAUCHHs iXHBOTO CTaTycy, (YHKLIH i
MOBHOBa)KEHb, a TakoX (Gopm X peanizailii, Bu3Ha4eHHs (hOpM B3a€EMOJIil HACENIEHHS 3 1HIIH-
MH Cy0’€KTaMU CUCTEMHU MiCLIEBOTO CAMOBPSILyBaHHSI, YiTKe 3aKPiMJIeHHs rapaHTiii mpaBoBofi,
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opraHizaulifHOi Ta EKOHOMiYHOI CaMOCTiHHOCTI TEepUTOpiaJIbHUX TIpOMaj SIK TEePBHHHHUX
CyO’€KTIB MICIICBOTO CaMOBPSIyBaHHS TOIIO. Takuii MexaHi3M Mae OyTH 3adikcoBaHMil i
YHOPMOBAHWIA y CrieliaibHOMY 3aKOHi Mpo TepI/ITOpiaJ'IBHi rpoMajy B VkpaiHi.

Io-npyre, Ha cydacHoMy eTari popMyBaHHS iIHCTUTYTY MiCLIEBOTO CaMOBpsi/lyBAHHS 3aKO-
HOJIABIIEBI CITiJl 30CEPEANTH yBary Ha HOPMATHBHO-TPABOBOMY BigTBOpeHHI 3aKianenoi B Oc-
HOBHOMY 3aKoHi YKpalH{ I'pOMaJICBKOT MOZENi MiCLIEBOrO CaMOBPSAyBaHHS. 30Kpema, KOHYe
HeoOXiZHO po3poOUTH i1 yXBaJUTH BiAMOBIIHI 3aKOHOMABYI aKkTH, siki 6 perlaMeHTyBaJi cTa-
TyC iHIIMX Cy0’€KTIB CUCTEMH MiCLIEBOTO CaMOBPsyBaHHS, 0COOIMBO CiIbCHKUX, CEIHUIIHUX,
MicbkuX rofiiB. UnnHuit 3akoH «IIpo micueBe camoBpsiiyBaHHA B YKpaiHi» 1997 p. He cTBO-
PHB MPaBOBUX YMOB TS peaizallii Mojielli cTaTycy IUX ToJliB, 3akpimieHol B Koncturymii Vk-
painu. Takox 3aJMIIaeThesl, O-CYTi, He BU3HAYEHUM CTaTyC PalOHHUX Ta 00JacHUX paj: Ha-
SIBHUI HUHI Ha perioHaJILHOMY piBHI ciMO0i03 MyHIIMIAIBHUX Ta AEPKABHUX 32 CBOEIO TPH-
POZIOIO CTPYKTYP € INTYYHUM, BiH MOPOKYE JHUIIE 1JTFO3il0 CaMOBPsIIyBaHHs Ha I[bOMY «II0-
BEpCi», rajbMy€ MPOLEC CTAHOBJICHHS Ai€3aTHUX TEPUTOPialbHUX rpoMall, a OTKe, i po3Bu-
TOK MiCIIEBOTO CaMOBPSIAyBaHHs B YKpaiHi.

[To-TpeTe, HEOOXiAHO 3ayBaXKMTH, IO MiCIIeBi BUOOPH € JIUIIIe OJIHIEr0, X04a i Ty)ke Baxk-
nuBolo, (opMoro peanizamii (YHKIIH TEepUTOpiaJbHUX TpoMajl, 30KpeMa MOJiTHYHOI.
[ToniTnuna QyHKIis TepUTOpiaIbHUX TPOMAJI came i MPOSBIIAETHCS B 3a0e3MeUeHHI peanizaril
npaBa TPOMaJisiH, YICHIB LIMX rPOMaJ], IXHOr0 KOHCTUTYLIHHOTO MpaBa OpaTu y4yacTh B yII-
paBIiHHi JIepKaBHIUMH Ta FPOMa/IChKUMHU CTIPABaMH. Tomy 3aK0HOABCTBO MPO (bopMI/I 6e3mno-
CEpe/IHBOI IMOKpATii B MiCLEBOMY CaMOBPsILyBaHHi, B TOMy 4HCIi i npo micuesi BuGopwy,
Mae JIOTiqHO PO3BHBATH IOJIOKEHHS MaiOyTHIX 3aKOHIB TIPO TepI/ITOplaJ'[LHl rpomMai, mpo op-
raHy i mocamoBi 0coOM MicCIIEBOTO caMOBpsITyBaHHsI. JIvIne 3aKpinuBIIN CTAaTyCHIi, HacaMIe-
pell CTPYKTYypHO-(YHKIIOHAIbHI XapaKTePUCTUKH MYHIUIMATbHUX 1HCTUTYTIB, sIKi 0OMparu-
M€ HaceJIeHHs, MOXKHa 30CEePEANTH YBary Ha 3alpOBaIXKECHHI Ti€l 4uu iHIIOT MyHIiIMIIANBHOT BU-
Oopuoi cuctemu.

ITo-4eTBepTe, BBOKAEMO, IO 3aMPOBAKEHHS CUCTEMHU MICIIEBUX BHOOpPIB Ha MapTiiiHii
OCHOBI Ha HHHIIIHBOMY €Tarli PO3BUTKY YKPaiHCHKOTO CYCHiJIbCTBA HAAMIPHO 3aMONiTH3YE
MYHIIUMaNbHE JKUTTSA, 3pOOUTH JIOKAIBHO-TEPUTOPiaIbHUI piBEHb ApPEeHOI BUPIlICHHS
NONITHYHUX, TapTiHHO-HOMEHKIIATy PHUX, BY3bKOKOPIIOPAaTUBHHUX MPOOJIeM, a Iie — 3aBaxaTH-
Me PO3B’S3aHHIO TEPUTOPIAILHUMH TpOMaJaMH COLiabHO-TOCTIONAPCHKUX, KYJIBTYPHUX Ta
IHIIMX 3aBAaHb. SIK BiJIoMO, MiclleBe CaMOBPsIIyBaHHsI € SIBUIIEM HETOJITUYHUM. Y 0ararbox
KpaiHaX MyHiIHIaTiTeTaM 3a00pOHEHO BTPYYATHCS B MOJITHKY, HMPOTOJIOMICHO KOHIICTIIIIO
«MiCIIeBE CaMOBPSTyBaHHS — 11032 MOJITHKOIO». 30KpeMa, Mpo IIe HIUIocsS B OAHOMY 3 BHUC-
TYMIB Mpe3uieHTa YKpaiHChKOI acoliallii MiCIIeBUX i perioHabHUX BiaJ, roioBu JIyraHchKol
obnmacnoi pagun B.M. TuxoHOBa, Ha IyMKy SKOTO YXBaJEHHS HOBOTO BHOOPHUOTO 3aKOHY €
«TIPUKJIIAJIOM i3 cepil HeoOayMaHUX pillieHbY. 3anpoBaXKeHHsI HOBOT CUCTEMHU BUOOPIB JIs Op-
raHiB MiCLIEBOTO CaMOBpsI/lyBaHHs — L€ XUOHUH LIAX Amst YKpa'l'HI/I — BBakae B.M. TuxoHos.
«Bin mpu3Bese 10 HaI[MlpHOl noitu3amii i napamqy B JisUTBHOCTI MICLICBHX Paji T4 BUKOHAB-
qHuX OpFaHlB i, mo HaI/IFIpLHe MaTtuMe BKpail HeTaTWBHI HACIIAKY U PO3BUTKY BiATIOBiTHOI
TepI/ITOplaJ'IbHOI OIIMHUIII, BiJl YOTO TIOTEPIIATUMYTh KUATEi»2!.

[To-m’site, He MOXKHA HE MOTOAMTHUCS 3 THM, IO BiJioMa CBITOBii MpakTHLli MpomNopiiiHa
BubOOpUa cucTeMa BUMarae ycTajleHol MapTifHOT CUCTEMHU B CYCHIIBCTBI, MEBHUX MOJITUYHUX
Tpanuuiil Towo. B cydacHiit YkpaiHi noniTuuHi naprii, He3BakarouM Ha IXHIO KiJIbKiCTh, (ak-
TUYHO TepeOyBaroTh JIMIIE B CTaMil CBOTO ()OPMYyBaHHS, TiIBKH OKPEMi 3 HIX MalOTh CBOI aB-
TopHTeTHi JIOKaTbHi BiJUTiJICHHS. 3a CBilYCHHSIM aBTOPUTETHUX €KCIIEPTiB, HUHI JIMIIE 1’ ATh-
IIiCTh TMAPTiif, 3apeeCTPOBAHUX B YKpa1H1 MAIOTb JI0CTATHBO LINPOKY MEPEKY perioHaBEHOTO
NpPe/ICTaBHHIITBA, TOOTO OCEpEeKH, SIKi AiFOTh MOCTIMHO Ha PiBHI paiioHiB i MicT22.

€ i iHmuit BUMip npobiemu. Y pi3HOMaHITHOMY TOJIITHYHOMY CIEKTpi B YKpaiHi Bke €
TaKi napTii, CTaTyTHi 3aBAaHHS AKUX MepeadavyaroTh po3B’ si3aHHs MPoOIeM PO3BUTKY MiCLIEBO-
ro camoBpsimyBaHHs. [IpoTe omHa 3 HAX He 3asBIIa PO cebe K PO MOJITHIHY CHITY, SKa
nporoyiocuia 0 I 3aBIAHHS OJHUAM i3 OCHOBHHX NPHHIIHIIB CBOET mporpamMu. SIK 3acBimumnm
BuOopH — 2002 p., BAHATKOM CTaJla TUTbKK MapTist «EAHICTBY, KOTpy ouoitoe O.0. OMenbueH-
KO, sIKa Ma€ Ha METi CTBOPUTH CBOIO (Dpakilito B mapiaMeHTi 3 YMOBHOIO Ha3BOKO «CTONHILIS.
KuiBcbkuii MichKkuii ronoBa, sikuii onHodacHo € [Ipe3uaentom Acouianii MicT YkpaiHu, cTBep-
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JUKYE, 10 LA MapTid Jo0iroBaTMe NapJaMeHTChKUMU METOaMH iHTepecH CTONIULI Ta iHIIUX
MicT Ykpainu?.

Ha HenouisibHICTh 1 MepeayacHiCTh MEPexXoay 10 MPONOpPLiiHOT cucTeMu BUOOPIB OpraHiB
MICIIEBOTO CAaMOBPSITyBaHHS BKa3yIOTh i JOCIiTHUKY, BBKAIOUH, [0 HUHI JIMIIE MAKOPHUTAp-
Ha BUOOpYA CHUCTeMa CIHpHATHME 30epeKEeHHIO CYCIiTbHO—TONITHYHOT CTa0iIBHOCTI Ha
MicIiax24,

TeopeTHduHO MOXKJIMBO, 110 3 MOMIsAY (POpMyBaHHS OpraHy, KUl Ma€ MaKCUMaJbHO BiJO-
OpakaTu iHTepecHu YieHiB TepUTOpiaNbHUX TpoMaj, y MaildyTHeoMy 0a30Bor0 MoxHa Oyno 6
obpatu npornopuiliHy Bubopuy cucteMy. OIHAK 3aCTOCOBYBATH il CIIiJI JIUIIE TaM, Je IS [bO-
TO BXKE € YMOBH, HacamIiepe]l — ycTajeHa MomiTHIHa CTpykTypa. B Ykpaini 11 Hemae. Tomy Te-
nep MOXKHa TOBOPHUTH JIMIIIE MPO TiepeXigHi Moneni. Sk mpukiiaj Takoi Mojelli MOXKHa Ha3BaTH
Ma)KOPUTApHY CHUCTEMY 3 €IMHUM OaraToMaHJIaTHUM OKPYTOM, SKa y BEJIUKUX MiCTaX MOXe
TpaHcHopMyBaTUCS B MAXKOPUTAPHY CUCTEMY 3 KiJlbkoMa OaraToMaHJaTHUMHU OKpyTaMHu.

HiILCYMOBy}Olll/I 3a3Ha4YKMMo, 1110 MapTiiiHa cucTeMa, cucTeMa MicleBUX BUOOpIB Ta cUCTe-
Ma MiCLIeBOro CaMoBpsi/lyBaHHs B YKpaiHi niepeOyBaroTh y crajii cBoro popmysanns. Hassna
MpaKTHKa MyHlananLHoro 6y,IllBHI/I]_ITBa CBiIYNTB, IO HA MlCLIeBOMy plBHl JIMIIE PO3MOYaBCS
MpoIeC MOMITAYHOT CTPYKTYpHU3allii CyCIiJIbCTBA, a [Ie 3yMOBITIOE HOB MiIX0au 10 GopMyBaH-
HSl MyHIOMNANBHUX CTPYKTYp. OTKe, oOpaHa B YkpaiHi Mozens MicueBuXx BUOOPIB He 3HIMaE
3 MOPSAAKY AEHHOTO HEOOXiJHICTh AajbIIOr0 OCMHUCIEHHS LbOTO SIBUINA, MOIIYKY JOCKO-
HaNIIIMX MeXaHi3MiB B3a€MOJii TEPUTOPialIbHUX MPOMaJ i MOJITUYHUX NapTiil 3 ypaxyBaHHIM
aHaji3y MpakTUKH IXHbOTO (DyHKI[IOHYBaHHS B Hallliii KpaiHi Ta 3a il MexxaMu.
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Ompumano 14.06. 2004
Pesrome

B crarbe Ha ocHOBe aHanM3a 3apyOEKHOTO OIBITa OPraHU3ALNH U IPOBEAEHHS My HHULIUNAIBHEIX BEIOOPOB
1 pedpepeHIyMOB NIOKa3aHbl OCHOBHbIE YOPMbI B3aUMOAEIHCTBUSL MECTHOTO CaMOYTPABJIEHUS U TOJTUTHYECKUX
naptuii. Mccnenyercsi coBpeMeHHOE COCTOSTHHE N30MpaTelIbHOTO 3aKOHO/IATeNIbCTBA YKPANHBI, KPUTHYECKIH
aHaIN3 KOTOPOTO TO3BOJIHII aBTOPY CJEJaTh BBIBOA O MPEXIEBPEMEHHOCTH Tepexosia K cucteMe GopMupoBa-
HHS MPEICTAaBUTENbHBIX CTPYKTYP MECTHOTO CaMOyMpaBjieHHs Ha mapTuifHoil ocHoBe. OOGOCHOBBIBAIOTCS
NpeUIOKEHNs], HaNpaBJieHHbIE HAa COBEPLICHCTBOBAaHNE MYHHUIHMINAIBEHON M30MpaTeNbHON CHCTEMBI U MeXa-
HHM3Ma B3aUMOJEHCTBUS TEPPUTOPUAIBHBEIX IPOMaJ] U TOJUTHYECKUX MapTHii B YKpanHe.
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NPOBJIEMU OEPXABHOI'O YNPABNIHHA
TA AAMIHICTPATUBHE NMPABO

O.C. JIITOLIEHKO

Onena Ceamocnagiena Jlimowenko, 3000y6ay
Kuiscokoco nayionanvHo2o  ekoOHOMIiuHO20
yuieepcumemy, euxnaday Kuiecvkoeo midcHa-
POOHO20 yHIgepcumemy

AIMIHICTPATUBHA TA JUCTIMIIJITHAPHA BIAIIOBIIAJIBHICTD:
CIILIbHI PUCH ¥ BIIMIHHOCTT

[Ipobrema Bu3HAUEHHA CHIIBHUX Ta BiAMITHUX O3HAaK OKPEMUX BHUIIB HOPUAMYHOL
BiJINOBiJANBHOCTI 3aBkau Oyja akTyalbHOK AJisi mpaBoBoi Hayku. Ilepexinm 10 pUHKOBUX
BITHOCHH, SIKMi BiIOyBa€Tbcsd B YKpPAiHCHKOMY CYCHiJILCTBI B OCTaHHI POKH, 0OYyMOBHB
OypXJINBUH PO3BUTOK 3aKOHOAABCTBA MPO aIMiHICTpAaTHBHY Ta TUCIMILIIHAPHY BiAMOBiAb-
HIiCTh, BUHUKHEHHSI Sy HOBUX MPABOBUX IHCTUTYTIB Ta METOIB MPABOBOTO PETyJIFOBAHHS.
Mix THM y Tipolieci MpaBOTBOPEHHS Ta MPABO3aCTOCYBAHHS HE 3aBXJIW MPOBOJAUTHCS YiTKE
po3MexyBaHHS 000X BHUJIB BiJNOBiJaJIBHOCTi, MalOTh MicClle BUMAAKKU AyOIrOBaHHS, 3acCTO-
CYBaHHS OJJHOTO BUJY BiAMOBiAaTbHOCTI 3aMiCTh iHIIOTO TOLIO. TeOpeTHyuHi MOMISAN 3 LBOTO
MUTaHHs, BUPOOJIEHI B Teopii mpaBa Ta agMiHICTPaTUBHOMY MpaBi, MICTATh psif] CIHIPHHUX Ta
HETOYHUX IMOJIOKEHB i MOTPeOyIOTh Cepito3HOTo MoompamtoBaHHs. [lonanbine BIOCKOHAICHHS
3aKOHO/IABCTBA PO aIMiHICTpaTUBHY Ta NUCIMILIIHAPHY BiAMOBiAAIBHICTH POOUTH aKTyallb-
HUM 3aBJIaHHS 100 MTPOBEICHHS MOPIBHSAJIBHOTO aHaJli3y CYYacCHUX TEOPETUYHHUX TOJIOKEHb
Ta HOPMAaTHBHO-TIPABOBUX aKTiB MPO aJMiHICTPATHUBHY Ta AUCLMIUIIHAPHY BiINOBiAaIbHICTD,
3’4CyBaHHS iX CHiJIBHUX PUC Ta BIAMIHHOCTEH, BU3HAUYEHHS YiTKUX OPi€EHTHPIB MOJANBIIOTO
PO3BUTKY 000X 3a3HaY€HHUX BHJIIB BiAMoBigasbHOCTI. [laHa cTarTs siBisie co00r0 crpoly meB-
HOIO MipOI0 HaOJIM3UTHUCS IO BUPILICHHS IUX 3aBIAHb.

CrientudivHi 0COOTUBOCTI aMiHICTPATUBHOI BiINOBIJAJILHOCTI HAHO1JIBIIIO MipOIO BUSB-
JISFOTHCS 3@ JIOTIOMOTOO 11 IOPiBHSAHHSA i BiZIMEXyBaHHS BiJl iHIIMX BUAIB IOPUIUYHOT BimoO-
BiJJAJILHOCTI, 30KpeMa AUCUUTILTIHAPHOT, OCKIJIbKH OCTaHHsI 3aiiMae 0coONMBe Miclle B CUCTEMI
BH/IiB IOPUUYHOI BiJIMOBiAaIbHOCTI. BOoHA ONM3bKO CTUKAETHCS 3 aMiHICTpaTUBHON. Tomy
MEBHOIO MIpOI0 B CBiif yac iX 30BHINIHS TMOAIOHICTH MpuU3BeNa A0 TOTO, L0 JesKi aBTOPH
BiTHOCHJIM TUCIMITIIHAPHY BiMOBiNANBHICTh A0 iIHCTHTYTIB aqMiHiCTpaTUBHOTO MpaBal.

VY nopanpmoMy TNofAiOHa KaTeropuyHa To3ullis Oyjia BU3HAHA MMOMUIIKOBOI, OCKIJIbKU B
npoueci po3BUTKY IOPUANYHOI TyMKH AUCLUIUTIHAPHA BiAMOBINANBHICTE CTalla PO3IISAATHCS
AK “KOMIUIEKCHUI MPaBOBUH iHCTHUTYT, 1110 OXOIUTIOE COO0I0 HOPMH i BiTHOCHHH, XapaKTepHi
OJTHOYACHO I JEKiJIbKOX raiy3eil mpasa?.

[Tpu upoMy ciijg 3a3HAYUTH, IO IHCTUTYT AUCHUILTIHAPHOT BiAMOBIATHHOCTI HAOIMYKEHUI
[0 aIMiHiCTPaTHBHOTO TpaBa (HAPHUKIAM, 33 BIAJHIMH METOAAaMH PETryIIOBAaHHS MPaBOBUX
BiJTHOCHH, I[iJIECIIPSMOBAHICTIO 3aX0J1iB BiAMOBIAAJLHOCTI, 110 3aCTOCOBYIOTHCS JI0 TPABOIIO-
PYIIHHUKIB — KAPHICTIO CAaHKIIIH TOIIO).

B Toii xe yac, Ui pi3HOBUAM IOPUANYHOT BiAMOBIAANLHOCTI Bipi3HAOTHCA Mixk coboro. Ha
HAalll TOTJISA, FOJIOBHUM KPHUTEPIEM PO3MEXYBaHHS aaMiHICTpaTWBHOI BiAMOBiAANBLHOCTI Bij
JUCIUIUTIHAPHOT € TX HOpMaTUBHI Ta ()aKTUYHI MiACTaBH, OCKIIbKY B HOMY “‘BOAUaroThCs JBi

* 3a HamoNAraHHAM aBTOPA, K BHHATOK, CTATTIO HAIPYKOBAHO B aBTOPCHKil pemakuii. Yci ocobnuBocTi
aBTOPCHKOT MOBH 30epeskeHo (Penakitis).

© O.C. Jliromenko, 2004
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CTOPOHU: IOpUANKO-pakTHYHA (MPOTUIPAaBHA MOBEAIHKA, MPOCTYNOK) Ta HOPMAaTHBHA
(HasBHiICTP HOPMH AAMiHICTPATUBHOIO TpaBa, L0 Nepeadadyae BiNMOBiNaJbHICTH 3a TaKy
MOBEIiHKY) 3.

Po30i>xHOCTI HOPMATHBHUX TiACTAaB 0OYMOBIIEHI BiIMIiHHOCTSIMH B 3aKOHOJABCTBi, SIKHM
BOHM pEenIaMEHTYIOThCS. AJIMiHICTpaTWBHI MPOCTYIIKM BU3HAYEHI B HOpMax aJMiHiCTpaTHB-
HOTO TMpaBa, Jie, KPiM 3arajlbHOTO TOHSTTS, JA€ThCSA OMHC CKJIAIIB KOHKPETHHX IpaBoO-
nopyueHs. JucuumtiHapHi > MPOCTYIKU MPsIMO 4K MOOIYHO 3aKpiIuieHi B HOpMax aJMiHi-
CTPaTUBHOI0, TPYIOBOI0, arpapHOro (3eMelbHOr0), BUMPaBHO-TPYAOBOro mnpasa. OAHaK, Ha
JKajib, ChOTOJHI Ha BiJIMiHY BiJ aAMIHICTPaTUBHOTO MpaBa AWCIMILIIHAPHE 3aKOHOAABCTBO HE
Jla€ BU3HAYCHHS TUCHUILTIHAPHOTO MPOCTYIKY Ta HE MICTUTh KOHKPETHHUX HOTo CKIIaiB.

B Toii ke vac, B 3aKoHax YKpaiHU MiCTAThCS BillMOBiHI O3HAKH, SIKi XapaKTepU3YIOTh
6e3nocepeIHbO MPaBOMOPYLICHHS (MPOCTYTOK) i MOXKYTh OyTH TIOKJIaJieHi B OCHOBY pO3Me-
JKyBaHHS aJMiHICTpaTUBHOI BiAMOBiAANLHOCTI BiJ AMcUMILTIHApHOI. BBaxkaeTbcs, 110
JIOLIJIbHO TIOKJIaCTH B OCHOBY PO3MEXYBaHHS 3a3HAY€HUX BH[IB IOPUIMYHOI BiANOBiAab-
HOCTI O3HAKH aJMiHICTPaTUBHOIO MPABOMOPYIICHHS (CycriibHa HeOe3MneKa, MPOTUIPABHICTb,
BHHHICTB, KapaHiCTh) Ta O3HAKH CKIIAY aJMiHICTPAaTUBHOTO MPaBOMOPYIIeHHS (00’ €KT, 00’ €K-
THUBHA CTOPOHA, CY0’€KT, Cy0’ €KTHBHA CTOPOHA).

Posrmsmatoun cycminbeHy HeOe3meKy sIK O3HAaKy HpaBOMOPYIIEHHs, OKpPEeMi aBTOpH
3a3HayaroTh, 110 aAMiHICTPATUBHI i AUCIMILTIHAPHI NPOCTYNKU € HE3JIOYMHHUMH TPaBOIOPY-
LICHHSAMU i, sIK MPaBUJIO, HE € CYCHiJibHO HeOe3nmeuHWMH. Po3cninyBaHHS MO HUM, 3acTO-
CYBaHHSI CaHKIIi} 32 TX CKOEHHS 3/[IHCHIOETLCS B TIPOIIECi yNPaBIiHCHKOT AisUTBHOCTI4.

B Toti e yac, y coliaibHOMY acreKTi Oyb—sKe MpaBonopyIleHHs, B TOMY YUCIi i aaMiHi-
CTpaTvBHE, TATHE 3a COOOI0 MIKOMY, sIKa HEraTMBHO BIUIMBA€ HA CYCIHiJIbHI BiTHOCHUHH, Y
3B’S3Ky 3 UMM HOro HEOOXiTHOI 03HAKOIO BBAXKAETHCS CyclibHa HeOesneka. Lliei Touku 30py
JOTPUMYIOThCS SIK B 3araJIbHOTEOPETHYHUX Mpalsix, TaK i B Mpausx BYCHUX-aIMiHicTpaTu-
BictiB: M. /1. lllapropoacekoro, B.H. Kyapsisuesa, 1.0. I'anarana, F0.A. Jlenucosa, H.C. Ma-
neina, JI.B. Kosans, B.®. Onpumika ta iHmmxs.

Ha Hamr mornsp, ciiiji MOTOAUTHUCS 3 i€ TOYKOIO 30pY, OCKINBbKM Oymb-siKi MPaBoOIMopy-
IIEHHS MOCATalOTh HA CYCIHJIbHI BiTHOCHHH, 110 OXOPOHSIOThCS HOPMaMH MpaBa, a TOMY €
cycmineHO HebGesneyHMMH. B Tolf ke dyac, cTymiHb iX CycHiibHOT HeOe3neKn — 1e OOuH i3
TOJIOBHUX KPUTEPIiB BiAMEXKyBaHHS aJAMiHICTPaTUBHOI BiJMOBiJANbHOCTI Bifl 1HIIUX BHJIIiB
IOPUIMYHOT BiJNOBIJANIBHOCTI (B TOMY YHCIi ¥ AUCUMIUTIHAPHOT), SIKUI TiCHO MOB’sI3aHUIA 3
IHITMMY 03HaKaMH aJMiHICTPaTUBHOI BiJINOBIAAILHOCTI (HAPHUKIIAJl, 00’ €KTOM Ta MPEIMETOM
MOCSATaHHS, 00’ €EKTUBHOIO CTOPOHOIO MTPOCTYTIKY TOIIO).

Tak, B chepi HisyIbHOCTI Aep)kaBHOrO amapary cycrijibHa HeOe3neka aaMiHiCTpaTMBHUX
MPOCTYIIKIB TMOJIATA€ B MOPYIIEHH] AUCIUIUIIHU, BCTAHOBIICHO! B CYCIIiJIbCTBI Ta JepiKaBi, B
NOCATaHHI Ha CYCITiJIbHI BIIHOCHMHU CTOCOBHO 3/iliCHeHHS (YHKLiH JepKaBH, 110 OXOPOHS-
10ThCsl paBoM. [Ipu LboMy OiNBLIICTE LMX MPaBOMOPYIUEHb B3araji He TATHE KOHKPETHHX,
peanbHUX MIKiAJIMBUX HACIIIKIB, & MICTUTh TiJIbKM MOXJIMBICTH iX HacTaHHs. bararo mpaso-
MopyIIeHb B 3a3HavyeHill cdepi € MopymeHHIMH 3arajbHOOOOB’SI3KOBUX MPAaBWI (TEXHIKH
0e3MeKH, MPOTUTIOKEKHOT Oe3MeKH, caHiTapii TOIo), 10 BCTAHOBIIEHI 3 METOIO MOTNepe-
JKeHHS IIKiJJIMBUX HAcinkiB. ToMy MopylIeHHs M HEJOTPUMAaHHS IMX MPaBUJ TATHE 3aCTO-
CyBaHHS 3aXOiB aJMiHICTpaTUBHOI BiJlMOBiIaIbHOCTI HABiTh TOMi, KOJIM BiJICyTHI KOHKPETHIi
IIKiJIUB1 HACITIAKH.

CycnifnbHa Hebe3neka AUCUMIUTIHAPHUX MTPOCTYMKIB 3HAXOAUTh CBill MPOsB y iX MOCSAraHHi
Ha CyCHiNIbHI BiTHOCWHM, OCKIIbKY MOPYIIEHHs IUCHUILTIHA B TMOAATBIIOMY IIPH3BOIUTH X
MOXe MPHU3BECTH 0 BiAMOBIAHUX 3HAYHUX €KOHOMIYHMX, (Di3UYHUX Ta MOpPaJIbHHUX BTpar. Y
3B’S3KYy 3 IIMM JUCHUIUTIHAPHHUN MPOCTYIIOK CIIiJi pO3MIAAaTH K MOPYILICHHS BCTAHOBJICHUX
Clty>k00BHX 00O0B'SI3KiB, TPYHOBOI AUCLMILTIHYU i IPaBUJI BHYTPILIHBOTO TPYAOBOTO PO3MOPSA-
Ky ocobamu, 110 3HAaXO[AThcA Ha AeprkKaBHil ciyk0i B MiAMpUeMCTBax, OpraHizauisix i ycra-
HOBax 200 Ha poOOTi B POMAJCHKUX Ta iHIIMX opraHax. J[Jis BUHHKHEHHS AUCIUIUTIHAPHOL
BilMOBiNAJBHOCTI HEOOXiMHA HASBHICTh, TO-TIepIe, TPYAOBUX IPaBOBITHOCHH, TO-IpYyTe,
BiIHOCHH CITy’>kK0OBOTO i IMOPSAKYBaHHS.

CycmineHa Hebesneka aaMiHICTPaTUBHHUX IPABONOPYIICHb Mependadac B CBOIO YEpry
HEeOOXiHICTh 3aKpillIeHHs 1X HOpMamH mpaBa. A TOMYy IOPUIMYHMM BUPA3OM HeOe3INeKH
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NpPaBONOPYIIEHHST JUIs CYCIIBCTBA € HOro MpPOTHIPaBHICTb, TOOTO HEOOXigHO 1100 BOHO
MOpYLIyBajo BCTAHOBJIEHI Jep:KaBOIO BiAMOBiAHI mpaBuia moBeAiHku®. [Ipu 1bOMy MpoTH-
MpaBHUMU BU3HAIOTHCS Oy/b-siKi MiSTHHS, 10 HE BiJMOBiJalOTh BUMOTAM YMHHOTO 3aKOHO-
JaBCTBA Ta Cylepeyars fomy.

B Toif ke uac, MpOTUNPaBHICTh JUCIMITIIIHAPHOTO MPOCTYTIKY, HA BiIMiHY Bil aJMiHicTpa-
THUBHOTO, SIK TIPABWJIO HE HOCHTh KOHKPETHOTO XapakTepy, BUPRKEHOTO B YiTKO C(HOPMYIbO-
BaHUX HOPUAMYHUX CKIaAax, i Mae aOCTpakTHHWH NposiB. BBaxaeThcs, 10 L€ € 3HAYHUM
HEOTIKOM JTUCIUTUTIHAPHOTO 3aKOHOAABCTBA, OCKIJIBKU JI03BOJISIE Oprany (mocaioBiii 0cobi),
KUl Hakiajgae CTATHEHHS, Yy psAi BHIAIKiB CaMOMY BHUPIIIyBaTH MUTAHHS I[OJ0
MPOTUIIPABHOCTI TOTO YH iHIIOTO TisHHS, IO HA MPAKTHIi MOXE MPU3BECTH 0 yIIEMICHHS
CITy>)k00BHX TIpaB MianerinxX ocib. Y 3B’s3Ky 3 UM JAOCUTh aKTyaJbHOIO € po3podOka Jluciu-
IUTIHAPHOTO KOZEKCY, B SIKOMY MiCTHJIHCS O 3aranbHa Ta 0COOJMBA YACTHHH, a TAKOXK O3
Npo IUCHMITJIIHApHE MPOBaPKEHHS 3 MepeslikoM opraHiB (IocagoBux 0cid), sKi MpaBOMOYHI
3aCTOCOBYBATH 3aXOAM JUCLMILTIHAPHOTO CTATHEHHSI.

AnMiHICTpaTUBHUM Ta AWCHMILTIHAPHUM TPOCTYNKOM BU3HAETHCS TUTLKM BUHHE JIisTHHS,
sIke MO)ke OYTH CKOE€HEe YMUCHO YH 3 HEOOEPEKHOCTI.

KpiM 000B’s13k0BHX 03HAK, 110 BKJIFOUEHI 3aKOHOJIABIEM Y BU3HAUEHHSI aJIMiHICTPaTUBHOTO
MPaBONOPYLICHHS, HOTO MOXYTh XapakTepU3yBaTH TAKOXK iHIIII CyTpPOBOMKYHOYi HOro 03HaKH
Ta 00cTaBUHU. 30KpeMa, A0 HUX MOXYTb OyTH BiHECEHi 0OCTAaBHHH, 110 MOM SKIUIYIOTh ab0
00TAXKYIOTh aJMiHICTpPAaTHBHY BiAMOBIJANBbHICTh 3a aAMIHICTpPaTMBHE MPaBOMOPYLICHHS
(ct. c1. 34, 35 KYnAIT".

B Toii e uac, Ha BiAMiHY BiJ aJAMiHICTPaTUBHOTO 3aKOHOJABCTBA, B AMCIHUILTIHAPHOMY
3a3Ha4yeHi 0O0CTaBMHW He BW3HAUEHi, 1110, HA Hall MO, HEraTMBHO BiJ0OpakaeThCs Ha
e(eKTHBHOCTI Ta 00’€KTUBHOCTI BU3HAUCHHSI BUHH IPABOMOPYIIHIKA, & TAKOXK 3aCTOCYBaHHI
JUCLMILTIHAPHOI BiJlMOBiaIbHOCTI.

OO6O0B’A3KOBOK 03HAKOK) aJIMiHICTPATUBHOTO Ta AMCLMIUIIHAPHOIO MPaBONOPYILIEHHS
TaKOXX € KapHICTh, KA 3HAXONWTH CBill Oe3mocepenHili MposB Yepe3 3acTOCYBaHHS IPH
MPUTATHEHHI BUHHOT 0COOW JI0 aaMiHiCTpaTUBHOT UM JUCIMITIIHAPHOT BiAMOBiAaIBLHOCTI Bifl-
MOBiTHUX CTATHEHb, BU3HAYEHNX B YHHHOMY 3aKOHOAABCTBI Ykpainu. [Ipu HpoMy B KOKHOMY
i3 3a3HaYeHNX BHIIB IOPHOMYHOI BiNMOBITATBHOCTI KapHICTh Mae€ TEBHY crenudiky, ska
3alIe)KUTh BiJl XapaKTepy MpaBOMOpYIICHHS, a TaKoX cy0’€KTa BiANOBiAaTBbHOCTI.

OO0O0B’s13k0BI Ta CYMpPOBOKYHOUi O3HAKM, a TakoK OOCTAaBUHM, IO XapaKTepHU3yOTh
aJIMiHICTpaTUBHE MPaBOMOPYIIEHHs, (HOPMYIOTh HOro ckjaa: 00’€KT, 00’€KTHBHY CTOPOHY,
cy0’€eKT Ta Cy0’€KTHBHY CTOPOHY.

HeoOxinHo 3a3HauuTH, 1[0 (AKTHYHI MiJCTaBH PO3MEXKYBaHHS aJIMiHICTpaTUBHOI
BiIMOBiAANBHOCTI Bif JUCLUIUIIHAPHOI B MEpIIy Yepry MOB's3aHi 3 pi3HUMH 00'€KTaMH LUX
NPOTUITPABHUX MOCATAHb.

O06'ekTOM aMiHICTPaTUBHOTO MPABOMOPYLIEHHS € CyCHiJIbHI BiAHOCHHH, 0 BUHUKAIOTH i
PO3BHBAIOTECS B chepi 30BHIIIHBOTO YNPABIiHHS, IO HE TOB'SI3aHE 3 BUPOOHHYOIO, CITY¥K-
00BOO, HABYAIBHOIO TA IHIIOKO JisUIbHICTIO BUHHOTO. TOMY aaMiHiCTpaTHBHUI MPOCTYIIOK B
nepeBaXkHii OibIIOCTI BUMAIKIB 3a3ixae Ha 30BHIlIHI yNpaBliHCBKI BigHOCHUHM (y cdepi
OXOPOHH TPOMAJICLKOTO MOPAAKY, TPABUJI MOJIOBAHHSA 1 puOANILCTBA TOIIIO), SKi MepedyBatoTh
11032 MeXXaMH BUKOHAHHS 0CO0OI0 CBOIX TPYIOBHUX 00OB's3KiB. ToMy, BpaxoByrouH ‘“30BHillI-
Hill” XapakTep CKOEHHSI LIbOTO MPAaBOMOPYLIEHHS, aIMiHICTpaTUBHA BiNOBiJANbHICTh, HA Bif-
MiHy Bill QUCHUILTIHAPHOI, HACTAE MEpel OpraHaMu Ta MOCAJOBUMH 0CO0aMH, SIKMM BHHHUMA
no ciyx0i He miameruii.

OO0'eKTOM TUCHMITIIIHAPHOTO MPOCTYIKY € TPYIOBi, CIy>kOOBi MpPaBOBIAHOCWHM, Ha sKi
nocsirae TPaBOMOPYUIHUK, OCKIJIbKM CKOEHHS JUCIHMILIIHAPHOTO IPOCTYINKY XapaKTepu-
3y€ThCSl HEBUKOHAHHSM TPYJAOBUX OOOB'SI3KiB MpalliBHUKaMH, 110 NepedyBatoTh y TPYJOBUX
BiIHOCMHAaX 3 aJMiHICTpali€l0 KOHKPETHOro MiAMpUEMCTBA, OpraHizauii Y YCTaHOBH.
JucuumuiinapHa BiJNOBIIABEHICTE TOMY, SIK MPaBUIIO, OOMEXYEThCS MEXKaMU BHYTPIIIHBO-
YIPaBIiHCHKUX, TPYIOBHUX BiTHOCHH.

OnHak, y JesKWX BHIAJKaX TPYIOBi W aIMiHICTpaTHUBHO-IPaBOBi 00OB'I3KM TOCATOBHUX
oci0, BomiiB, MpamiBHUKIB TOPTiBNi 30iratoThCs, Y 3B’A3KY 3 UMM TOAI MOPYIICHHS, CKOEHE
HUMH, BUSBJISIETHCS OAHOYACHO AMCLMUIUTIHAPHUM Ta aJIMiHICTPaTUBHUM MPOCTYNKOM. AHai3
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[IbOTO MUTAHHS Ja€ MiJCTaBH 3a3HAYKUTH, IO AJAMiHICTPaTUBHA BiAMOBiAANBHICT Y JaHOMY
BUIIAJIKy BUHUKAE 32 CJTYy>KOOBi, TOOTO MUCIMILTIHAPHI TPOCTYTIKH.

O0’€eKTHBHY CTOPOHY aJMiHICTPAaTUBHKX MPABOMOPYIIEHb Ta AUCUUIUIIHAPHUX TPOCTYTI-
KiB CKJIaIaloTh CYKYIHICTh O3HAK, IO XapaKTePH3yIOTh 30BHIIIHIN MPOSB IPOTHIIPABHOTO
JIiSTHHSI, ke TOCSATae Ha OXOPOHIOBAHWH 3aKOHOM 00’€KT. 30KpeMma, IeHTpaJibHe Miclle B
00’€KTHBHIN CTOpPOHI 3aiiMae Oe3nocepeHbO MPOTHUNPABHE AisTHHA (i 4u Oe3MisIbHICTD),
floro WIKiAMMBUI HACTiOK, MPUYMHHUA 3B’A30K MK JiSHHAM Ta HACHiJKOM, Micle, 4ac,
crnocid, 3aco0u Ta 3HApAAA CKOEHHsI IPABOMOPYILIEHHS.

B 1inomy 3a3HaueHi 03HAKK aMiHICTPATUBHOIO Ta AUCLUUILIIHAPHOTO NIPOCTYTIKIB CITiBMa-
JIaroTh. B Tol *ke yac, cii BIAMITHTH iX BiIMIHHICTh 3a XapaKTepoM Ta CTYNeHeM CYCIiTbHOT
HeOe3neku. Kpim Toro, BCi mpaBomopyIeHHs, 3a sAKi nependavyeHa aJMiHiCTpaTUBHA BiAToO-
BiZaJIbHICTh, 3HANILIN CBOE 3aKpilUIEHHS Yepe3 KOHKPETHi CKIIaaH, SKi BU3HAYCHI B YNHHOMY
aJIMiHICTpaTUBHOMY 3aKOHOAABCTBi, B TOW yac, KOJMM CKJIagu AMCLMIUTIHAPHUX MPOCTYIKiB
(B TOMy 4Hci 00’€KTMBHA CTOPOHA), 5K MpaBuIIo, B JUCLMITTIHAPHOMY 3aKOHOAABCTBI HE
BiZIOGpaKeHi, HE MBIIAYHMCH HA IIMPOKY NPAKTHKY iX 3aCTOCYBAHHS.

Cy0’€KTOM BiAIIOBiJANEHOCTI 32 aIMiHiCTpaTHBHE Ta QUCUUILTIHAPHE IPABOTIOPYIICHHS 32
3arajbHAM MIPABUJIOM € TOM, XTO HOTO CKOTB, TOOTO (pi3udHa Ta ocyaHa ocoda.

B Toii xe yac, HeoOXiJHO 3BEpPHYTH yBary Ha JesiKi 0COONIMBOCTI LHOTO ENEMEHTY CKIamy
3a3HaYEeHUX MPABOMOPYILIEHb.

AHani3yroun YMHHE 3aKOHOJIaBCTBO MOXKHA BU3HAYUTH, LIO 32 CKOEHHS aJMiHICTPaTUBHUX
MPOCTYTKIB JI0 aJMiHICTPAaTUBHOI BiJIMOBIJAJIBHOCTI MOXYTb OyTH TPHUTATHYTI HACTYIIHI
ocodu:

— TPOMaJSIHHA 3 TOCSATHEHHSIM 16-pidHOTO BiKy HA MOMEHT BUMHEHHS MPaBOIIOPYIICHHS (B
TOMY YHCITi I HETIOBHOJIITHI 0coOu BikoM Bix 16 1o 18 pokis);

— iHo3eM1i Ta ocobu O6e3 TPOMa/ITHCTBA;

— cremialibHi Cy0’ €KTH — MOCaJoBi 0c00M; BilIChKOBOCTY0O0BIII Ta iHIII 0cO0H, HA SIKUX
MOIIUPIOETHCS isl TUCUUTUTIHAPHUX CTATyTiB 338 CKOEHHS aJMiHICTPATHUBHUX IPABOMOPYIICHb
(paniBHUKW opraHiB BHYTpimmHiX cnpas, Ciyx6u Oesnexkn YkpaiHu Ta iHIIi); 0coOH, sKi
3MIACHIOIOTH OyIb-sIKy MpodeciiiHy AisbHICTh y cdepi, fka Miansarae aaMiHiCTpaTHBHO-
MPaBOBOMY pPETYNIOBAaHHIO (TPALliBHUKK TPAHCIIOPTY, TOPTiBIi, CITBCHKOTO TOCHOAAPCTBA,
3eMJIEKOPHUCTYBadi, MUCIUBIII TOILIO); HAPOAHi AeMyTaTh YKpaiHu Ta JemyTaTH MicueBux Pan
(y pasi HagaHHA 3roM Ha MPUTATHEHHS 10 aJMiHICTPAaTUBHOI BiAnoBizanbHOCTI BepxoBHOIO
Panoro Ykpainu um BinoBigHOIO MiciieBOrO Pajoro 3a mofanHsM MpoKypopa).

Kpim Toro, y 3B’sA3Ky 3i cipo0aMu pO3MIMPUTH MOHATTSA aJAMiHICTPATUBHOI BiJOBigab-
HOCTI, psiJi BUSHUX MPOTOHYE BiJHECTH JO KoJa ii cy0’eKTiB ropumu4HuX oci6s. Ha mymky
aBToOpa, AIMCHO 1Ie MUTAHHS 3aCIyroBY€ Ha yBary, norpelye OibIl JOCKOHAIOr0 BUBUEHHS,
PO3pOOKHU Ta 3aKpilIeHHS PaBOBOr0 MeXaHi3My Horo peasizallii.

Cy0’exTOM AMCHMILTIHAPHOI BiJMOBIAANBHOCTI € Ji€34aTHUN MpAlliBHUK, CTaTyC SKOTO
3aJICKHUT BiJl TIOCAH, sIKy BiH 3afiMae, a TOMy €IMHOTO BIiKOBOTO KPHUTEpIlO /Ul BH3HAHHS
0codu cy0’eKTOM ,I[I/IC]_II/IHJ'IlHapHOFO MPOCTYTIKY He icHye. [Ipy IboMY 10 HUX MOXKHA BiTHECTH
SIK PSIOBHX HpaLllBHI/IKlB Tak i mocagoBUX 0cil.

Kpim Toro, icHyIOTh TakoX crieriagbHi Cy0’€KTH, SIKi MPHUTATAIOTHCS A0 TUCHUILTIHAPHOT
BiJINOBiJANBHOCTI Ha MifCTaBi 3aKOHOAABYMX aKTiB, JucuurtiHapHux ctaryTiB uu [lonoxeHb
Mpo IUCUUIUTIHY (HaNpUKIad, Cy[i, AepKaBHi CIy>KOOBIIi, aJIBOKATH, MPAI[iBHUKHA 3B’S3KY,
3aJIi3HUYHOTO TPAHCIIOPTY, MPOKYPATYPH TOIIO)°.

XapaxTepusyioun cy0’€eKTiB aI[MiHiCTpaTI/IBHI/IX Ta ,[lI/ICL[I/IHJ'IiHapHI/IX TpaBONOPy LICHb CImiJ
Mard Ha yBa31 0 TpH AWCIMIUTIHAPHIM BiAMOBiTATBHOCTI ICHy€ cny>i<6013a miamopsia-
KOBaHICTh MiX 0c000t0, sIKa TMPUTATAETHCS 10 IBOTO BUILY BiJINOBiIANIBHOCTI, i 0c00010, KOTpa
3aCTOCOBY€ 3aXO[M JUCLUIUTIHAPHOI BiAMOBiJAIILHOCTI, TOOTO Cy0'€KTOM AMCUMITIHAPHOTO
MPOCTYIKY € 4YiIeH BU3HAYEHOTO CTiMKOrO KOJEKTHBY, a Cy0'€KTOM KOHTpPOIIO Ta npumycy —
BJIACHUK a00 yNMOBHOBaXeHHMii HMM oprad. B Toil ke wuac, mpu a,Z[MlHICTpaTI/IBHlI/I
BI,Z[HOBIZ[aJ'ILHOCTl Taka IiAmoPsAKOBaHICTh BiICYTHS, OCKLTBKH BiICYTHI CTIiHKi 0pFaHl3a]_IlI/IH1
3B'SI3KM MiXK TTPABOIIOPYIITHUKOM Ta Cy0'€KTOM KOHTpPOIIO i mpuMmycy. Hanpuknan, sKImo Mix
JUPEKTOPOM IiATPUEMCTBA i HOTO MPamiBHUKOM, BiTHOCHO SIKOTO THUPEKTOPOM BHHECEHA
Haka3oM JIOraHa, iCHye cly>kO00Ba MiANOpPAIKOBaHICTb, TO MOMiIOHA MiAMOPSAKOBAHICTD,
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30KpeMa MiX HadaJbHMKOM PaiOHHOTO BiAAiTy BHYTpILIHIX CHpaB, L0 HakjiaB mrTpad 3a
JpiOHe XyniraHcTBO, i FPOMaJsTHUHOM, KOTPHI CKOIB 3a3Ha4eHUH aMiHiCTpaTUBHUI NPOCTY-
TIOK, HEMOJJIHBA.

Kpim Toro, koyio cy0'eKTiB JUCHUTUTIHAPHOT BiNOBIJATBHOCTI 3HAYHO ByXK4e, HiXK aJMiHi-
CTPaTUBHOI.

XapaxkTepu3yroun cy0’€KTUBHY CTOPOHY aIMiHICTPaTMBHHMX Ta JUCLUIUIIHAPHUX MPaBO-
NOpYLIeHb, HEOOXiTHO BiAMITUTH, 110 B 000X BUMAJKaX Lel eleMeHT 1X CKJIaay siBIsSi€ COO0I0
MCUXiYHE BiHOLICHHS MTPABOMOPYLIHHUKA 10 CKOEHOTO MPOCTYIIKY Ta oro Hachiakis. Ckinano-
BUMH Cy0’ €KTHBHOI CTOPOHH MPOCTYIIKY € BUHA, MOTHB Ta MeETa.

Buna — e ocHOBHA 03HaKa Cy0’ €KTUBHOT CTOPOHH, sIKa XapaKTePU3ye€ BiTHOMIEHHS 0CO0H
JI0 CKOEHOTO HEFO MPOTUTIPABHOTO HisiHHS, a caM (DaKT MopyIIeHHs MPaBOBUX MPHUITHCIB 3a3BH-
Yail CBiTYUTH TPO BHUHHICTH MpaBonopymHukal?. [Tpu npoMy BHHA, K O3HAKa OyIb-sIKOTO
NpaBONOPYIIEHHS, 3HAXOAUTh CBili MposB y (opMi yMHUCTy (MPSIMOTO YW HEMpsMoro) abo
He00epeKHOCTI (CAaMOBNEBHEHICTh Y1 HEI0ANICTbD).

B Toit e wac, mesiki aBTOpW BBaXKalOTh, IO HAMOINBII XapaKTEpHUM, HAPUKIAM, IS
JUCIMTITIHAPHOT BiAMOBIAALHOCTI € CKOEHHS MPOCTYIIKIB 3 HeoOepeskHocTi!l. OmHak, Ha HaIl
TIOTJISIT, TaKi HAMOIIBII PO3MOBCIOMKEHI Ta MIKIAIMBI MPOCTYTKH, K MPOTya 0e3 MOBaKHUX
NPUYKH, TI0sIBa Ha poOOTI B HETBEPE30OMY CTaHi, PO3NUBAHHS CIUPTHUX HAIOIB HA BHPOO-
HUILITBI 3iHCHIOIOTHCS, K MPaBUIIO, HABMUCHO.

Jo cy0’eKTMBHOI CTOPOHM 3a3HAUYE€HUX NPABOMOPYIIEHb TAKOXK MOXYTb BKJIFOUATUCS
MOTHB i M€Ta MPABOMOPYIICHHSI, sIKi MEPeBAYXHO HE BILTUBAIOTh HA KBaNi(iKallito JisTHHSI.

XapaxTep 3aCTOCOBaHUX CTATHEHb 3aJICKHUTh BiJl XapaKTepy CKOEHHX IPaBOMOPYIIECHb Ta
CYCHiJIbHUX BiTHOCHH, Ha SKi BOHW mocsaTaiu. ToMy 3a CKOEHHS TUCIMILUTIHAPHUX MPOCTYTIKIB
HAKJIaJAl0ThCS IUCIMITTIHAPHI CTATHEHHS, 332 BUNHEHHS aJIMiHICTpaTUBHUX — aJIMiHiCTpaTHB-
Hi, a MPU HASIBHOCTI CMelialIbHOTO 3aKOHOAABCTBA — JTUCLMILTiHAPHI.

VY uinoMy agmiHicTpaTMBHA BiANOBiAANbHICTH BiPi3HAETHCS BiA AMCLUUILTIHAPHOT Xapak-
TEPOM CaMHUX CTSATHEHb, CTYIICHEM IX Baru, HaiiMeHyBaHHSM. 32 BYMHEHHS aJMiHiCTPaTHBHUX
MPaBOIOPYIIEHh MOXYTh 3aCTOCOBYBATHCH TaKi aMiHICTPaTUBHI CTATHEHHS: TIOTIEPEIKEHHS;
mrpad; omIaTHe BIITyYeHHs MPeaMeTa, sIKHA CTaB 3HAPSIIIM BUNHEHHS abo Ge3nocepentim
00'€eKTOM aaMiHICTPAaTHBHOTO MPABOMOPYLICHHS; KOH(iCKalis NpeaMeTa, sIKUi CTaB 3Hapsa-
JSIM BUMHEHHs abo Oe3nocepeHiM 00'€KTOM aMiHICTPaTUBHOIO MPaBOMOPYILLIEHHS, TPOILeHi,
oJiepKaHUX BHACIIOK BUMHEHHs aIMiHICTPaTUBHOIO MPaBOMOPYILLIEHHS; M030aBIeHHS CIeLi-
AJBHOTO MPaBa, HATAHOTO JaHOMY I'POMAJSTHUHOBI (IIpaBa KepyBaHHS TPAHCIOPTHHMH 3aC0-
OamH, TIpaBa MOJFOBAHHS); BUIIPaBHiI poOOTH; aAMiHICTPAaTUBHHI apelT.

3akoHaMu YKpaiHW MOXXYTb OyTH BCTAHOBJIEHI W iHIII, KpiM 3a3Ha4YeHUX, BUAM aJMiHi-
CTpaTUBHUX CTATHEHb. KpiM Toro, Moxe OyTH mependadyeHo aaMiHicTpaTHBHE BUABOPEHHS 3a
Mexi YkpaiHu iHo3eMLiB i oci® 6e3 rpomaisHCTBa 3a BUMHEHHS aJMiHICTPAaTMBHUX IPaBO-
MOpYyLIeHb, AKi rpy0o0 MOPYIIYIOTh IPABOMOPSAOK.

HeoOxigHO TakoX 3ayBa)KUTH, INO 3TiJHO YUHHOTO 3aKOHOJABCTBA 3a BUMHEHHS
aIMiHICTPaTHBHUX TMpPaBOMOPYNIEHL N0 HEMOBHOJITHIX y Billi Bill IIiCTHAAUSATH [0
BiCIMHAQ/ILIATH POKiB MOXYTh OyTH 3aCTOCOBaHi TakKi 3aX0OI{ BIUIMBY: 3000B's3aHHS MyOIi4HO
abo B iHwi# Gopmi monpocuTr BUOAYECHHS y TMOTEPITLIOTO; 3aCTEPEXKEHHs; JoraHa abo cyBopa
JloTaHa; Tiepe/iadya HeMOBHOMITHROTO MiJ] HarIsi 0aTbkaM abo ocobam, siKi iX 3aMiHIOIOTh, YU
MiJ HamiA[ MeAarorivHoMy abo TpyAOBOMY KOJIEKTHBY 3a iX 3rofiol0, a TaKoK OKpeMHUM
rpoMajisiHaM Ha iX MpoXaHHs!2.

VY BignosigHocTi g0 ctarti 147 Komekcy 3akoHiB mpo mpaito YKpaiHu 3a MOpYHISHHS
TPYOBOT TUCIMILIIHM JIO MpalliBHUKA MOXKe OyTH 3aCTOCOBAHO TiJIbKH OJJMH 3 TaKMX 3aXOJIiB
CTSTHEHHsI: I0raHa YM 3BiIbHEHHA!3. B Toli jke 4yac, 3aKOHOaBCTBOM, CTATyTaMH i MOJIOXKEH-
HAMU IIPO zmcummiﬂy MOXYTb OyTH nepea6aqel-1i JUIL OKPEMHUX KaTeropii mpauiBHUKIB i
iHIIi lmcunanale crarnennst. Hanpuknag, 3riguo JlucuumniinapHoro CTaTyTy MPOKypaTypH
YKpaiHn JMCLMILTIHAPHI CTATHEHHS IIOJO MPOKYPOPCHKO-CIAYMX NPALIBHUKIB, a TAKOXK
MpaIiBHUKIB HABYAIBHUX, HAYKOBUX Ta IHIOMX YCTAaHOB MPOKYpaTypy 3aCTOCOBYIOTHCS 3a
HEBUKOHAHHS YW HEHaJIe)KHE BHKOHAHHS CITy>KOOBHX OOOB'S3KiB ab0 3a MPOCTYIIOK, SKHi
MOPOYUTh HMOro SK MpaliBHUKAa MPOKYypaTypu. BUHECEHHs BHUIIpaBIyBaIbHOTO BHPOKY,
TIOBEPHEHHSI KPUMiHAJIBHOI CHpaBu Ui JOJATKOBOTO PO3CHiIyBaHHS, CKacyBaHHS 3amo0ixk-
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HOTO 3aXOfy Ta iHIIMX NpOLEeCyaJbHUX pPillleHb TATHE 3a CO00I0 AUCLUIUIIHAPHY BiJIOBI-
JIATBHICTB MPOKYPOPIB 1 CIiTUUX, SIKIIO0 HUMH B TIPOIIECi CJIiJICTBA Oy/IM TOMYyIIeHI He0aliCTh
a00 HEeCYMITIHHICTb.

[lpu upoMy AWCUMIUTIHAPHUMU CTSATHEHHSMH €: JIOTaHa; MOHWKEHHS B KIACHOMY YWHI;
MOHIDKEHHS B MOCaji; mo30aBiIeHHs] HarpyqHoro 3Haky "[lodecHnil mpaliBHUK MPOKYpaTypr
VYkpainu'"; 3BiIbHEHHS; 3BIIFHEHHS 3 TI030aBJICHHSIM KJIACHOTO YHMHY 4.

BinnosinHa crneun¢ika AMCUMIUTIHAPHOT BiAMOBiAaNBHOCTI XapakTepHa W A iHIOUX il
Cy0’€KTiB — MpaLiBHUKIB 3B’A3KY, 3aJli3HUYHOTO TPAHCIOPTY, BiCbKOBOCIY>KOOBLIB, MpalliB-
HUKIB OpraHiB BHYTPIIIHIX CIpaB, Cy/IiB, IeP>KaBHUX CITY>KOOBIIiB, aJIBOKATIB Ta iHIINX.

OxpeMO 3acIyroBy€ Ha yBary NMUTAHHS CTOCOBHO IMPUTATHEHHS OO aIMiHiCTpaTHBHOL
BiJIMOBiNAJTBLHOCTI BiHCHKOBOCITY)KOOBIIIB i MPHU3BaHWX Ha 300pH BifiCBKOBO300OB'A3aHUX, a
TaKOX OCi0 pAAOBOTO i HAYANBHHUIIBKOTO CKJIAiB OpraHiB BHYTPIIIHIX cripaB. Y BiINOBigHOCTI
Jo cT. 15 KYnAIl 3a3HaueHi ocoOu HeCyTh BiAMOBiNaJIbHICTh 32 CKOEHHS aMiHICTpaTUBHUX
MPaBONOPYLIEHb 32 AUCUUIIIiHAPHUMHU cTaryTaMu. [loniOHuii miaxia 3akoHONABLS MOPYIIYE
MPUHIIMIT PIBHOCTI BCiX rpoMajsH nepen 3akoHoM (cT. 24 Konctutyuii Ykpainu) i jae MOX-
JUBICTh 3a3HaYeHMM OCO0aM YHUWKAaTH aJMiHICTPATHBHOI BilMOBiNANTBHOCTI, a y BUMAIKax
MPUTATHEHHS X IO bOTO BWAY BiAMOBIZAJLHOCTI Ha 3arajbHUX IiJCTaBaX — YHUKATH
HaWOIMBII TSDKKUX CTSATHEHb — BHIIPABHUX POOIT, aaMiHICTPAaTHBHOTO apemTy, B OKPEeMHUX
BUNAKaX — WTpady (0OMEKUBIIUCH TiNbKU MOMEPEIHKEHHSIM).

BiamexyBaHHS aMiHICTpaTUBHOI BiJlMOBIAANIBHOCTI BiJ| TUCIUIUTIHAPHOT MPOBOAUTHCS
TAaKOXK 3a CHIeLMDiKOIO MPOLEAYP il 3NIHCHEHHs Ta 3aCTOCYBAHHs CAHKILIH, a TAKOX PAaBOBHMHU
HACIIiIKaMH. Ilpu upomy npomecyaibha IiSUTBHICTE CY0’ €KTIB PO3BHBAETHCS MOCTiTOBHO i Ma€e
BiJMOBiHI CTamil, sIKi YiTKO persiaMeHTOBaHi B YMHHOMY aIMiHICTPaTHBHOMY 3aKOHOJIABCTBI,
B TOI 4Yac, KOJNW JUCHUIUTIHAPHE MpPOBAKEHHs He QopmarizoBane. Bubip caHkmii 3anu-
IIAETHCS 32 KepiBHUKOM. KpiMm Toro, Ha BiAMiHy BiJ MpoBa/pKeHHS y CIpaBax Mpo aJMiHi-
CTPaTUBHI MOPYIIEHHs, B JUCLUUIUTIHAPHOMY MPOBAKEHHi BCTAHOBJEHHS (aKTy MpPOCTYIKY
3MIIHCHIOETHCS HE HA OCHOBI MPOTOKOJTIB, a IOCTATHBO MOSICHEHHS BUHHOT ocoOu. Skio aami-
HiCTpaTHBHE CTATHEHHS MOXKe OyTH HakKJiaJieHe B CTUCIIMN TEpPMiH - HEralHO YW He Mi3Hile
JIBOX MICAIB 3 IHS CKOEHHS MPOCTYIIKY, TO AWUCIMIUTIHAPHE 3aKOHOAABCTBO BCTAHOBIIOE
OiTBII TPUBAJ TEPMiHH, TPUUIOMY PO3PI3HAIOTHCS TEPMiHHU 3 THS CKOEHHS U 3 THS BUABICHHS
NPOCTYTIKY.

TakuM 4MHOM, aIMiHiCTpaTHBHA Ta JUCLUMIUIIHAPHA BiANOBIJANBHICTh AKICHO BiApi3HS-
FOTBCS OJTHA BiJl OHOI i YiTKO PO3MEIKOBYIOTHCS 33 BCiMa BKa3aHHMH BIIACTUBOCTSIMH.

Take po3MexyBaHHS POOUTH aKTyalbHUM 3aBOAHHS LIOAO PO3POOKH 1 MPHHHATTI
JIMCUMIUTIHAPHOTO KOJIEKCY, B SKOMY MiCTHJIMCS O 3arajbHa Ta 0COOJMBA YaCTHHH, a TAKOXK
pO3IiN Mpo JUCHMIUTIHAPHE TPOBAKCHHS 3 MepelslikoM opraHiB (mocaloBux oci0), sKi
NPaBOMOYHI 3aCTOCOBYBaTH 3aXOIM JUCHHUIUTIHApPHOTO CcTsArHeHHs. [lig udac po3poOku
JucuuriiHapHOro KoAEKCy 10 HbOTO AOLJIBHO BKIIOUWUTH BU3HAUEHHS AMCLMIUIIHAPHOTO
TPOCTYTIKY, MEPEeNiK KOHKPETHHX HOro CKIaiiB Ta 3aXOAiB AMCLUILUIIHAPHOIO CTATHCHHS, a
TaKOX 3aMO3MYHUTH 3 iIHCTHTYTY aZ[MlHICTpaTI/IBHOI BiJIIIOBiNABHOCTI MOHATTS 00CTAaBUH, IO
MOM’ IKITYIOTh 200 OOTSKYIOTH BiANOBiHaNbHICTH 3a AWCHMIUTIHAPHANH MPOCTYTOK (3
ypaxyBaHHSM OCOOJMBOCTEW JUCHUIUTIHAPHOT BiNOBIJANIBHOCT).

CrtBOpeHHS I[ucunnmﬂapﬂoro KOZIEKCY  103BOJIUTH yYHUKHYTH BUTIQJIKIB }lyGH}OBaHHﬂ
3aCTOCYBaHHs OJIHOTO BHIY BiJINOBiJANBHOCTI 3aMicTh iHIIOTO, OOMEXXEHHs MpaB MiJIerTuX
oci06, mo B INiJIOMYy MiIBHIINTh E(QEKTUBHICTH 3aCTOCYBaHHs 3aXOlIiB 000X BHUIIB
BiIMOBiAAIBHOCTI.
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Ompumano 09.09.2004
Pe3rome

B crarbe aHanM3upyloTCs O0IIME M OTIIMYHUTENbHBIC MPU3HAKNA aAMUHUCTPATUBHON M ANCUUILTHHAPHOM
OTBETCTBEHHOCTH. [IpoBenieH cpaBHUTEBHBIIT aHATHN3 aAMIHICTPATUBHOTO U AUCIUIUIMHAPHOTO MTPaBOHAPY-
IIeHNH MO OTAENBHBIM 3JIEMEHTaM HMX COCTaBOB, MPOLECCYANLHOTO MOpPSAAKA MPHUBIEUEHUS] K aIMUHHUCTpa-
TUBHOU M TMCLHUIUIMHAPHOI OTBETCTBEHHOCTH. Ha OcHOBaHMM cpaBHEHHUsI 000MX BUIOB IOPUIMYECKOil OTBET-
CTBEHHOCTH PAaCKPBIBAETCS POJIb M MECTO KaXKJOTO U3 HUX B CHCTEMe 00eCIeueHHs IIPaBoNops/Ka B CTPaHe,
000CHOBBIBAIOTCS TIPEIOKEHHUSI 00 YCOBEPIIEHCTBOBAHUN MHCTHTYTa JUCHMIUTHHAPHOI OTBETCTBEHHOCTH.
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NPOBNEMM )
LIMBINLHOO TA NIANPUEMHULIBKOMO MPABA B YKPATHI

JLA. ITHATIOK

JTwomuna Anamoniiena Ienamiok, 3000y6au
Kuiscvrozo ynieepcumemy npasa

HOHATTS TA O3HAKHU IHBECTHUIIMHOI'O PU3UKY
SAK OJHOI'O 3 EJIEMEHTIB CTPAXOBOI'O ITIPABOBIIHOIIEHHSA*

EnemenT pusuKy cynpoBokye 6yzu> -SIKy TIPaKTHYHY TisUTBHICTB JIONUHA. He BUHSTKOM i3
3arajlbHOTO MpaBHIia CTala i C(bepa inBecTyBaHHs. binblie Toro, B yMoBaX HEBU3HA4YE€HOCTI
MPOTiKaHHA EKOHOMIYHUX TMpPOLECiB, HecTabibHOCTI MOJITHUYHOI CHUTYyalii, 3arocTpeHHs
COIiaJIbHOT KpU3W 3A1MCHEHHS 1HBECTUIIWHOT AiSUIBHOCTI MPOXOAUTH I1iJi 3HAKOM OCOOJIUBOT
PHU3UKOBOCTI.

Bucoka WMOBIpHICTh 3a3HaTH HEraTUBHUX HACHIAKIB peaizaiii pu3UKy Oe3mocepeHbo
BIJIMBA€ HA MPUHHATTA iHBECTOPOM pillleHHsS Tpo iHBecTyBaHHsA. ToMy mpoOiiema pU3HKYy
iHBecTOpa Ta MOLIyKy MeXaHi3MiB HOro 3HIKEHHS CTaJIM MPEIMETOM aKTUBHOTO AOCIHiIKEHHS
crieLianicraMu eKoHoMiuHoOI ramysi. [Topsa 3 THM, 3a3HaueHe MUTAHHS HE MOIJIa OOMMHYTH i
IOpUIMYHA HAyKa, 30KpeMa, IUBiJIbHE MMPaBo, K€ MiCTUTh OAMH i3 HAWOIIBII AiEBUX CITOCOOIB
YIpaBIiHHS iHBECTULITHUMH PU3UKAMH — HaJJaHHS CTPAXOBOTO 3aXUCTy iHTepecaM iHBecTopa
B YMOBaX HEBH3HAYEHOCTi MPOTiKaHHS iHBECTHLIHHUX MPOILECIB.

KapnunanbHi 3MiHW HampsiMKiB €KOHOMIYHOTO PO3BUTKY HAIIOi Jep)KaBH MPHU3BEIH JIO
MOSIBM HOBHX ITPAaBOBHX KaTEropiil y IOpUCTIpyAEHIIT Y1 HEOOXiJHOCTI Meperisiay Ta yTOUHEeH-
H 3MmicTy crapux. [liArpyHTTSIM BUHUKHEHHS IOPMAMYHUX KOHCTPYKLiil € cdopmoBani y
MEBHUX YaCOBHMX NPOCTOpax MOTPeOM CyCHiIbCTBA Y HaJaHHI OKPEMHUM EKOHOMiYHHM
BigHOCHHAM TpaBoBoi Gpopmu. CrorofHi Oe33anepedHo MPiOPUTETHAM HAIIPSIMKOM Ha [UIIXY
JI0 TiJIBUIIEHHSI iIHBECTUIIHOT aKTUBHOCTI € CTpaxyBaHHs iHTepeciB iHBeCcTOpiB Ta 3abe3re-
YEeHHS MPABOBOTO PETYIIOBaHHS 1€l cepr CTpaxyBaHHS, a OT)KE, i CTBOPEHHS BiAMOBIIHOTO
MOHATIHHOTO amapary, 0e3 SKOro HEMOXKIIMBE KOHCTPYIOBAHHS MPAaBOBUX IOJIOXKEHb. ToMy
JOCHi/DKEHHS KaTeropii iHBeCTHLIHHOrO PU3UKY SIK €JIEMEHTa CTPaXOBUX IMPAaBOBIIHOCUH Y
TEOPETUYHOMY paKypci BUIAEThCA AyKe BaXIUBUM. CaMe okpecrieHiii Buie npobiemi i Oyne
TIPUCBSYECHE JTOCITIDKEHHS, 10 MICTUTBLCS y TIPEJCTABJICHIH CTATTi.

AHali3 BiITYM3HIHOTO IIMBITFHOTO 3aKOHOAABCTBA HE Ja€ TMiICTaB BUCIOBUTH JTyMKY, 3Til-
HO SIKOT CJIOBO “pU3HK” UM aHAJIOTIYHI HOMY TEPMiHU KOPUCTYIOTHCS ITHPOKOIO MOMYJIPHICTIO
y BU3Ha4YEHi OCHOBHMX 3acCa/l PeTyIIOBaHHs [IUBIJILHOTO 00iry. AJe 11e HiSKOI0 Mipol0 HE MOXe
OyTH i CBiIUEHHSIM TOTO, 1110 3aKOHOJABELb HE JOIMYCKAae MOXKIIMBOCTI 3aCTOCYBAaHHS TEPMiHy
“pu3MK“ y BUNAJIKax, KOJIM MPO Lie He BKazaHo Oe3mocepeHbo y 3akoHi. JJocmigHuku wiel
MPaBOBOI KaTeropii CTBEpPIKYIOTh, IO iflesl PH3HWKY B 3aByallbOBAHOMY BUIIISAII MPOXOIHUTH
Yyepe3 BCE LUBINBHE MPaBO: “HE BHABIAAIOUN ceOe 30BHI, BOHA JIETKO MPOCIHiIKOBYETHCS TIPH
JIOCTAaTHLOMY aHamizi’l.

[ToHsITTS iHBECTULIHOTO PU3UKY € BiTHOCHO HOBUM JUIA HAIIOI FOPUIUYHOI HAYKH, TOMY
HOro JOCHIUKeHHIO He MpUIiIAIach HajexHa yBara. He 3Baxkarouu Ha Te, 110 OCTaHHIM
yacoM 3’SBWJIMCH MEBHi MyOJikalii, NpUCBsIUEHi OKpecleHOMY NHTaHHIO, BCE X BOHH He

* 3a HamoNAraHHAM aBTOPA, K BUHATOK, CTATTIO HAAPYKOBAHO B aBTOPCHKiil pemakuii. Yci 0cob6auBocTi
aBTOPCHKOT MOBH 30eperxeHo (Penakitisi).
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lenamtok J1.A. TIOHATTS Ta O3HaKW iIHBECTULINHOIO PU3MKY SK OQHOMO 3 eNeMeHTIB. ..

JIO3BOJISIFOTh TIOBHOKO Mipor0 30arHyTH HOPUIUYHY TPUPOLY LBOTO BaXXJIMBOTO MPABOBOTO
SBHILA.

[TosicHeHHsT HeHaJIe)KHOT yBarv 3 OOKy HAyKOBI[IB J0 KaTeropii iHBECTHUIIMHOTO pPU3HKY
JeKaTh B iCHYIOUill JOBTHIl Yac TOYKH 30py MPO 3alepedeHHs] MOJKINBOCTI iCHYBaHHS PU3UKY
B 3000B’13aJIbHUX MPABOBiTHOCHHAX, 1[0 CKJIAJAIOTHCSA MiXkK TOCTIONAPIOIOUYUMHE Cy0’€KTaMHU B
YMOBax BeJIeHHS IJIaHOBOTO rocrnogapctsa. Tak, B.A. OiirensixT, oOrpyHTYBaBIIM Y CBiii yac
Cy0’eKTHUBHICTB KaTeropii pu3uKy y LIMBiIbHOMY TpaBi, MiAgaBaB KPUTHLI BUCIOBICHI Yy 3apy-
OikHIH niTepaTypi NOmMAAM Ha HeOOXiHICTh BUBYEHHS PU3HKY, OB’ SI3aHOTO i3 KOMEPLiHHO
JUSITBHICTIO 1, 30KpeMa, i3 BKJIaZIeHHsIM Kartitaimy. Ha mymMKy aBropa, iHBECTHIIIMHI pU3UKH HE
MOXKYTh iCHyBaTH B YMOBaX COIiaJTiCTHIHOTO FOCTIIONAPIOBAHHS, OCKITBKH ... HEBU3HAYEHICTh
i pU3MK — IIe HACNiJIOK BeJleHHS 0e3MJIaHOBOTO TOCMONAPIOBaHHS, EKOHOMIYHHX KPH3, IO €
000B’SI3KOBUMH €JIEMEHTAMH KaliTaliCTHYHOTO CYCHiJIbCTBA 2. 3BHUAIHO, 3 MOy cydac-
HUKa Taka MO3ULisl € HEMPUIUHATHOI, aJKE iICHYIOUi METOAM aJMiHiCTPaTHBHO-KOMaHIHOTO
YIpaBliHHSA €KOHOMIKOI Xoua i mependavany 4iTKicTh 3/iliCHEHHS TOCTIOAAPChbKUX omnepariit
Ta MaiOyTHi pe3yJbTaTd, ONHAK HE BHKIOYAIA MOXJIMBOCTI BHHUKHEHHS Pi3HOMAaHITHUX
Heriepen0adyBaHUX CUTYyalliil. PO3BUTOK pUHKOBHX BiTHOCHH, IIEPEXi/l 10 AKICHO HOBUX (GopM
TOCTOZapIOBaHHsI, 03HAMEHOBAHWH MiHJIUBICTIO €KOHOMIYHUX MPOIIECiB, 3yMOBUB IIe OibIIy
HEBIIEBHEHICTh Y pe3yJibTaTax rocroAapchKoi AislIbHOCTI, HeOe3MeKy 3a3HaTy 30uTKiB. Takum
YUHOM, KaTeropist pusuky HaOyBae HOBOTO 3By4aHHS B yCix c(epax eKOHOMIKHU Ta MOB’I3aHUX
i3 Hel MpaBOBUX AMCUUILTIHAX. BinnmoBinmHo, BUHMKae MoTpeda B JAeTajlbHOMY aHali3i Ta
HAyKOBOMY OOIPYHTYBaHHI KaTeropii pu3MKy i, 30KpeMa, iHBECTUI[ITHOrO PU3HKY i3 FOpUIIY-
HO1 TOYKH 30pYy.

JIJis TOKTPUHM IUBIIBHOTO MpaBa XapaKTepHUM € Te, 0 MepeBakHa OiNbIICTh A0CHTi-
JKeHb KaTeropii “pm3uk” 3miliCHIOBajach y 3B’SI3Ky 3 iCHyBaHHSM CTPaxXxOBUX MPAaBOBiTHOCHH
Ta, 30KpeMa, 3 HayKOBUM OOIPYHTYBaHHAM HOTO OKpeMHUX eleMeHTiB. BuBueHHsM kareropil
CTPaxOBOIr0 PU3UKY Ta MOro 03HAK y CBiif yac 3aiiManuch Taki Binomi Haykosui, sk B.1. Cepe6-
poBcwkuii, B.P. Inenbcon, K.A. I'pase, JI.A. Jlynn, in. Cy4acHy TOYKY 30py Ha OKpecCIeHY
npobiemy Bucinopunun M. 5. lllumunoa, T.C. Maptesrosa, K.B. lllenexos, H0. ®orebcon,
[1.1. binenuyk, O./1. 3apy6a TOIIIO.

Crig 3a3HaYMTH, 11O i 3aKOHOIABYOTO 3a1<p1rmeHHﬂ MOHATTS “pU3KK” HAOYJO JHIe MPU
BPETYJIIOBaHHI CTPax0OBUX MpaBOBiAHOCUH. CaMe Kpi3b MPU3MY BU3HAUEHUX Y 3aKOHI YKpaiHH
“IIpo cTpaxyBaHHs"3 (ﬂam — 3aKoH) XapaKTEePUCTHK CTPAXOBOro PU3HUKY HeoOXiHO, Ha IyMKY
aBTOpa, MPOBOJWTH i JOCHIDKCHHs Kareropii iHBecTHLiHOro pusuky. CTpaxoBuii pusiK
3TigHO CT. 7 3aKoHy — Iie NeBHa OIS, HA BUMAIOK SKOI MIPOBOIUTHCS CTPAXyBaHHS i SKa Ma€e
03HaKM HMOBIpPHOCTI Ta BHMAAKOBOCTiI HACTAHHS.

Hogwit [{uBinbHuit kogexc Ykpainu, npuitHatuii 16 ciuns 2003 poky4 (mani — LIK Vkpai-
HM), HE MICTUTh BU3HA4YEHHs KaTeropii cTpaxoBoro pu3uky. KomeHTyroun nosioxeHHss ct. 979
K VYkpainu, HayKkoBIli BUXOAATH 3 TOTO, 1110 ocKiibky LK Ykpainu He MiCTUTh crieliaabHUX
HOPM — BH3HAUeHb OCHOBHUX CTPAaXOBHX IOHSATh, TOMY HEOOXiTHO 3BEpPTATHCh O HOPM
3akoHy.

HatomicTb 30BciM iHIIWE MiaXia 70 BU3HAYSHHS CTPAXOBOTO PU3KMKY OyB TpeNCTaBIeHU
y TPOEKTi ]_II/IBiIH)HOFO Koziekey Vipainn 1996 pokys, ne srigo m.1 ¢1.1036 pusuk po3mis-
JIaBCsl He SIK TOJIid, a sIK HIMOBIpHICTh HACTAHHS MEBHOI MOJIT, y 3B’SI3KY i3 KOO TIPOBOJHTHCS
cTpaxyBanHs. Take j OaueHHs Kareropii CTpaxoBOTO PU3HMKY MPEICTABICHE i B HAYKOBHX
npaIsix JesKHX BUCHHUX-IUBLUTICTIBS. 3a3HadeHa MO3WIlsl BHIAETHCS JEIIO CIIPHOK, apKe
PO3YMIiHHS PU3HMKY y MEXaxX CTPaxoBOTr0 3000B’S3aHHSA Yy SKOCTI WMOBipHICHOI BETUYHMHHU
XapakTepHe IBUIIE He JUIS FOPUANYHOT HAayKH, a eKOHOMi4HOi TepMiHoorii. CTpaxoBHii
PHU3UK 3BUYAIHO € HEOOXiTHOK YMOBOI BUHUKHEHHS CTPaxoBOro 3000B’s3aHHA. OMHAK, CJlij
Harajatv i mpo Te, WO BiH (PU3UK) BUCTYIAE OJAHOYACHO W yMOBOKO MiATPUMAaHHS NiHCHOT
CWJIM CTPaxOBOTO JIOTOBOPY, & OTXE HEe MOXKe PO3MISAaTHCh K 3MiHIOBajbHAa HMOBipHiCHa
BEJIMYMHA, OCKUIBKH, SK cHpaBeiuBo 3ayBaxyiorb T.C. MapresHoBa Tta [.A. Pubakos:
‘...cTpaxoBe 3000B’s3aHHA HE MOXe icHyBaTH Ha 15-30% cworoani i Ha 40% uepes Twxk-
JeHb”7. IMOBIpHICTB 3a NaHuX 00CTaBUH HEOOXiMHO pO3yMiTH He iHaKIIe, K OJIHY i3 CyTHic-
HUX XapaKTePUCTHK CTPAXOBOTO PU3HUKY.

Ha BigmiHy Bim mpaBoBOi JUCHMIUTIHM, €KOHOMiYHA Hayka O3HAMEHOBAaHa HAaSBHICTHO
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YHUCTICHHUX JOCIiKeHb, TPUCBIYEHNX BU3HAUEHHIO Ta 3’ ICYBaHHIO IPUPOAH iHBECTHIIITHOTO
pu3uKy. BpaxoByrouu Te, 1110 €eKOHOMIUHi Ta FOPUAWYHI BiTHOCUHH 13 IPUBOAY PU3MKY 3aBXKIU
BHCTYNAIOTh CYOCHAIapHO, SIK JOMOBHIOKOUI OTWH OJHOTO, BapTO 3yIHHUTHUCH HA MOHATTIX
IHBECTHUIIITHOTO PHU3UKY, IO MPONOHYIOThCS HAyKOBISIMU-eKOHOMicTaMu. OTXKe, i3 eKOHOMi-
HOI TOYKH 30pYy iHBECTHULiMHHMI PU3UK PO3YyMIilOTh SK: “MOMJIMBICTh HEIOOTPUMAaHHS 3aruia-
HOBaHOTro TMpHOYTKy B Xoai peamnizanii iHBectuuiiHoro mpoekty” (H.B. XoxmnoB)S; pusuk
3HELiHEHHs iHBeCTULIiHHO-(piHAaHCOBOrO MOPTdENs, KUl CKIaAaeThCsl K 3 BIACHUX LIHHUX
narnepiB, Tak i 3 nosuuenux’ (B.B. Bitnincekuii, C.I. Hakoneunwuit)?, “.. . iMOBipHiCTb BUHUK-
HEHHs 30WTKIB 4YM HEIOOTPUMAHHS JIOXOJIB IMOPIBHAHO i3 MPOTHO30BAHMM pe3yJbTaTom”
(M.B. PomanoBa)!?, ““...iiIMOBipHiCTh BUHHKHEHHs HemependayeHux (piHaHCOBUX BTpaT (3HU-
JKeHHs TpUOYTKY, JOXOJiB, BTPATH KarliTayly, iH.) B CUTYyallil HeBU3HAYEHUX YMOB iHBECTH-
uitiHoi gisuibHOCTi” (I.A. bnank)!!

3BUYaliHO, HaBelEHI BHM3HAUCHHS iHBECTUI[IIHOTO PU3UKY HE [O3BOJSIOTH 30arHyTH
IOPUUYHY TPUPOAY Ii€l Kareropii, olHAaK BOHHU JAlOTh 3MOTY BUWAUIMTH HaWBaXJIMBilli
03HAKH IHBECTHUIIHHOTO PU3MKY: WUMOBIPHICTh HOro peanizallii, sKy HEOOXiTHO PO3TIIAIATH SIK
00’€KTHBHY MOXKJIMBICTh HACTAHHS PU3MKOBOI MOIl; Ta MalfHOBHIA XapakTep HACKTiIKiB Takol
peastizanii.

NmoBipHicTh HacTaHHsI iHBECTULiHTHOT ToAiT, TOOTO i1 MOXKIIMBICTh, OE3MOCePEIHBO BU3HA-
qaeThesl KpuTepisimu HebGesneku. OHak, HeGe3meka — e He pU3HUK, BOHA iCHy€e cama Mo cobi i
JI0 TIEBHOTO 4acy i3 HUM He MOB’sA3aHa. Y IOpUINYHIN JiTeparypi HeOe3neKy po3rsaaloTh K
MOJKJTUBICTb, IHIIMMHU CIIOBAMH, HMOBIPHICTh HACTAHHS HEBUTIAHUX HACIIIJIKIiB, IEPETBOPEHHS
i€l MOXKJIMBOCTI y NiHCHY peasibHICTh!2. YCBimOMIIEHHS iHBECTOpPOM HeOe3NMeKH Ui HOTo
JSUTBHOCTI TIOPOIKY€E pU3WK. TakuM 4YMHOM, OOOB’SI3KOBUM €JIE€MEHTOM iHBECTHUIIIHOTO
PH3HKY SIK IOPUANYIHOI KaTeropii € Hebe3meka.

3nificHeHHs iHBECTHUIIMHOT HisNIBHOCTI 3aBXIM TMOB’s3aHe i3 MalfHOBUMH iHTepecamu
iHBeCTOpa, MpeaMET SKUX MOXE CKJIaJaTh caMa iHBeCTHIlis, MablOyTHiii moxin tomo. Bci
3yCHJUISl iHBECTOpa MAalOTh OyTH CIpSMOBaHI Ha YCYHEHHS OyHb-SKHX IOpPYIIEHb HOTo
MailHOBUX iHTEpecCiB, 10 MOXIIMBI y 3B’A3KY i3 iCHyBaHHSAM B iHBECTHILiHIi cdepi pizHO-
MaHITHUX pPHU3UKOBHUX (akTopiB. OTke, iHBECTHIiHHWI pU3NK Mae MaHOBY NpUPOLY,
OCKiJIbKM BiH MiCTUTh HeOe3reKy MaifHOBOTo XapakTepy Ui iHBecTopa B CHIY TOTO, WIO i
NpeaAMeTOM, i METOH iHBeCTyBaHHA €, 0e3MocepeHbO, LIHHOCTI, AKi MiAgarThcs MalHOBIH
OLIiHLI.

MaiiHoBu#i xapakTep iHBECTULIHHOTO PU3HMKY CBIAYMTB MPO Te, LIO i HACHiAKM peasizauil
PH3UKOBOTO SBHIIA BiTOOpakatoThCs, B TIEPINy Yepry, Ha MaitHOBiH cdepi iHBecTopa.

I3 ekoHOMIYHOT TOUKM 30py HACIIJKHK pealtizailii pU3UKy MOXKYTh OyTH Pi3HUMH i CKIIaaTH
SK TIO3UTHBHUI (MPpHOYTOK), Tak i HerarMBHMN (30MTKM) pesyasrar!3. Taka KOHCTpYKis
HaCiKiB peasnizallii iHBeCTUIIiHOT OiT He MOXe MaTH Miclid y npaBi. [HBecTHLIHHUI pH3HK
i3 IOpPUAMYHOT TOUKU 30pYy 3aBXAM Nepeadayae HeCHpUATIUBUN, 30UTKOBUI pe3ynbTar Bin
HACTaHHs PU3UKOBOI MOMIi, iHAKIIE BiH HE MPU3BOANUTH 10 BUHUKHEHHS MMPABOBUX HACIIi/KiB.
BusiBneHHs iHBeCTOPOM TOTEHIIHHOT HeOe3MeKH I CBO€ET JisUTbHOCTI BUKITUKAE MOTPedy y
(dhopMyBaHHI CyKyMHOCTIi MaWHOBWX TMpPaBOBiTHOCUH, CIHPAMOBAHUX Ha 3amo0iraHHs
MOXKJIMBOCTi HACTaHHS HETaTMBHUX HACHTIJKIB peainizarii pu3uKy. BiacHe, ni mpaBoBiqHOCHHN
CKJIQIal0Th MPEAMeT LUBiILHO-TPABOBOTO PETYIIOBAHHS, & iHBECTHLIMHUN PU3UK 32 TaKUX
00CTaBMH BHUCTyMNae MEPeIyMOBOI iX BUHHMKHEHHS Ta iCHyBaHHsA, TOOTO € HOPUANYHUM
(haktom.

Buknaneni Buie MipKyBaHHS, BBAXKAIO, 003601510Mb BUSHAYUMU NOHAMMS iH8eCmuyii-
HO20 PUBUKY HACTIYNHUM YUHOM. TH8eCMUYIHUL PUUK — Ye 8UNA0K08a Noodis i3 npumaman-
HOMN [l O3HAKOMW UMOBIPHOCHI, WO Micmums Hebe3neKy 3anodisHHs 30UMmKi6 MAalHO80M)
cmanosuwy iHeecmopa npu 30iticHeHHi HUM TH8eCmuYitiHoT QiTbHOCI.

Heo0OxigHo miakpecanTy, 1o iHBECTOp He B YCiX BUMAAKaX MOXe 3aXUCTUTH CBOI MaitHOBI
iHTEepecH, BAABUIUCH JI0 3aCO0iB CTpaxyBaHHs. [HIIMMM ClI0BaMH, HE BCIKUN IHBECTULIIMHUN
pH3HK € cTpaxoBUM. J{Jst 3sicyBaHHsS MOTO MiCLsl Y CTpaXxOBUX MPaBOBiTHOCHHAX HEOOXiIHO
JieTallbHillIe 3yMMMHUTHCH HA JOCIiDKEHHI O3HAK CTPaxOBOIO PU3UKY, ONHI 3 AKUX OTPUMAIIH
3aKOHOJaBYE 3aKPIIUICHHS, iHIIi — € Pe3yabTaToM HAayKOBHX PO3POOOK y Teopii cTpaxoBOro
npasa.

48



lenamtok J1.A. TIOHATTS Ta O3HaKW iIHBECTULINHOIO PU3MKY SK OQHOMO 3 eNeMeHTIB. ..

VY c1.7 3aKoHy 3aKOHOJABElLb Ha3MBAE JBi 03HAKHM CTPAXOBOI'O PH3HMKY — MMOBIpPHICTb Ta
BHII3/IKOBICTh.

I/IMOBlleCTL peam3au11 CTPaxoBOIO PU3UKY XapaKTepH3yeThCs iCHyBaHHSIM TOABIHHOI
MPUPOIH Li€l Kareropii: cyOcTaHIiHHOT PHCH Ta elleMeHTa SKiCHOT XapaKTepHCTHKH 4,

CyTb mepImoi MposIBISETECS Y MPUPOIHIA MOXIMBOCTI peanizamii pusuky. Skmo odcra-
BUHA, 10 PO3MIIAJIAETHCS Y SIKOCTi CTPAXOBOTO PU3UKY, OOEKTUBHO HEMOXKIIMBA, TO HEMOXKITHBE
i1 icHyBaHHsI CTpaxoBOro MpaBoBifHOLIEHH. B3arari sk y Teopii cTpaxoBoro mnpasa Bif3zHaya-
€TbCA, 1O JTOCTATHIM apryMEHTOM TMpH YKJIaJaHHi JOTOBOPY CTpPaxyBaHHS € MOTOMKEHHS
CYO€KTHBHUX yMOK CTOPiH IPaBOBiJHOIIEHHS [TPO MOKIIMBICTh HACTAHHS CTPAXOBOTO BUITA-
Ky. CyOekTHBHA ITyMKa KOXHOI i3 CTOpPiH TIpH L-OMY HOBHHHA TPYyHTYBaTHUCh HA 3arallbHAX
VSIBIICHHSIX  JIFONMWHU TIPO MOXKITUBICTh YW HEMOXIIMBICTH iCHYBaHHS Ti€l YW iHIIOT MOl
HacninkoMm HexTyBaHHS TaKvM MPUHLIMIIOM MOXE CTaTH BUHUKHEHHS MUTAaHHS MPO Heilic-
HiCTh MPaBOYMHY Ha MifcTaBax, BU3HaueHuX cT. 215 LIK Ykpainu.

EnemMeHT sKicHOT XapaKTepUCTUKN MMOBIPHOCTI HACTaHHS CTPaXOBOTO PU3UKY OB’ A3aHUN
i3 3’sCyBaHHSIM MHWTAHHS PO CTYIIHb PHU3UKY, TOOTO 3aCTOCYBAHHSM IO PU3UKY BHMiprO-
BAJILHOTO MacUITaly, sSIKUif ependadac MoeTHAHHS JBOX (PaKTOPiB: YACTOTY BTPaT Ta FPOLIOBY
BEJINYMHY Takux BTpar. OCHOBHUM Opi€HTYIOUMM IOKa3HUKOM €JIEMEHTa SKiCHOI XapakTe-
PUCTUKH PU3UKY Yy c(hepi cTpaxyBaHHs iHBECTHUIill BUCTYTATUME IPOIIOBUIA BUMip MOMIIMBUX
30MTKiB, X04a yacToTa X 3aMOoAiSHHS TTOBHHHA 000B’S3KOBO BPaxOByBaTHCh, OCKINIBKU Bi Hel
TaKOX 3aJIeKUTh BU3HAYEHHA MMOBipHOCTI. Hampuknaza, iHBecTHUiHHUI pu3MK OaHKPYTCTBa
3a 4acTOTOIO BUHUKHEHHS BOJIOAI€ 3HAYHO MEHLIOW HMOBIpPHICTIO HOpiBHSIHO 3 iHBECTH-
HiitHIM PH3HKOM HEBUKOHAHHS KOHTPAareHTaMn 30008’ A3aHb 41 3pUBY Y npoueci BHPOOHHLIT-
Ba BHACITITOK TCYBaHHs obnmamHanHs Tomlo. [ pormosa OIliHKAa PM3HKYy Haifuacrimie i € Tum
€JIEMEHTOM, SIKUI JI03BOJISIE OKPECIIUTH 13 3aralibHOi CyKYTHOCTiI pU3UKOBUX SIBHIL B iHBECTH-
LiliHil chepi Ti pU3HKH, 0 MOXYTh OyTH 3acTpaxoBaHi. |HBeCTyBaHHS CYNpPOBOAXKYETHCS
3MiHCHEHHSAM iHBECTHLIMHUX omepauild i3 BUKOPUCTAHHS 3HAYHUX KOILUTIB 3 TOYKH 30py iX
BapTicHOI OwiHKK. JOCATHEHHS KiHIIEBOI METH iHBECTULIMHOI JiIIHOCTI, TOOTO MPUOYTKY,
nependadae OTpUMAaHHS KalliTally, 30aTHOTO IMOKPUTH BCi IOHECEHI 3aTpaTd Ta 3aJUIIUTHCH B
iHBecTOpa y SIKOCTi BUHAropojM Bij iHBeCTyBaHHs. BiamomigHo, MoBa ¥ine mpo e BUIIHMN
BapTicHUiT noka3HKUK. ToMy MaiiHOBI iHTEpecH iHBeCTOpa HE 3aBXKAN MOXYTh OTPUMATH 3aXUCT
3a JIONIOMOTOI0 CTpaxyBaHHs 4epe3 BUCOKY BAapTiCHY BEJTMUYHMHY 30MTKiB, SKi MOXYTb MaTH
Micle B mpoleci peanizauii iHBECTHLIHHOTO MPOEKTY, Ta AKi He B 3MO3i MOKPUTU CTPaXOBi
KOMITaHil 4epe3 BiICYTHICTh TOCTaTHIX (iHAHCOBHMX aKTHBIB.

XoueTbesl HArOJOCHTH, IO THTaHHA TPO BapTiCHUN IMOKAa3HWUK CTPAaXOBOTO PHU3HUKY €
BiTHOCHMM, OCKIiJIbKH PH3HKH, SIKi € HECTPaXOBHMH 3 OIVIILY Ha PO3IISAYyBaHY O3HAKY IS
OJTHOTO CTPaxOBHKa, MOXXYTh BHCTYINATH SIK CTPaxoBi - AJis iHIIOro. BupimanbHe 3HaueHHs
P JOCHIPKEHHI Takol XapakTepUCTUKH HMOBIPHOCTI SIK CTYIiHb PU3UKY MartOTh (hiHAHCOBI
MOXJIMBOCTI CTPaxoBoi opraHizatii.

Cepen iHIIMX O3HaK CTPAaXOBOIO PHU3UKY, 3aKPilUIEHUX 3aKOHOJABCTBOM, BHIINAIOTH,
TaKOXX, BUIMAJKOBICTh HACTAHHSI CTPAxXoBOI Mofil. “Y HayIi HUBITFHOTO MpaBa BUMAIKOBE — 1€
Te, 110 BUXOIUTh 3a Me&Xi BUHHOTO, BHUIAJOK TYT CIIBCTaBISAEThCS HE 3 HEOOXiIHICTIO, a 3
BUHOM. SIKII0 aHe sBHIe MOKE CTAHOBUTH BUHY Cy0’€KTa, TO BOHO HE MOXe OyTH BU3HAHE
BUIAJKOM i, HaBIaKH, QiTOCOPCHKU OCMHUCIIEHE B HOr0 3aKOHOMiIPHOCTI SIBHUIIE 3aJTHMIIAETHCS
BHIIAJIKOM B IMBiJIbHOMY TIpaBi, SKIIO BOHO BUXOJUTH 3a MexXi BUHHOTO” 15, []e 03Hauae, mo y
CTpaxXyBaHHI HACTaHHS CTPaxXxOBOTO PU3UKY, MEpeA0dadeHOro CTPaXOBUM JOTOBOPOM, HE
TMOBHHHO 3HAXOXUTHCh y TIPUYHHHOMY 3B’A3KY i3 BUHHUMH [isSIMH CTpaxXyBaJIbHIKA, BUTOI0-
HaOyBaya. 3TiHO cT.25 3aKkoHy HaBMUCHi il CTpaxyBaJlbHHKa, 3aCTPAXOBAHOTO a00 BUTOI0HA-
OyBaya 3a JIOTOBOPOM CTpaxyBaHHS, Cl'lpHMOBaHl Ha HACTAHHS CTPaXOBOTO BHIAJKY, & TAKOK
BUMHEHHSI 3a3HAYEHUMHU 0CO0aMHM 3JI0UYHHIB, 110 MPHU3BENIN 10 HACTAHHS CTPAaXOBOTO BUIIAJIKY,
€ MiJCTaBOIO AJISl BiIMOBM CTPaxOBHKA Y BUILIATI CTPaxoBOro BiamkoayBaHHA. HeoOximHo
3ayBa)KHTH, IO TUIBKM yMHCHA BHHA € 0€33alepedHOor0 ITiICTaBOI0 IS HEBHILIATH
CTPAaxXOBUKOM CTPAXOBOTO BiJIIIKOIYBaHHS. Y IUBITBHOMY IMpaBi B OiJbIIOCTI BUMAIKIB BUHA
nposBIeTbcs 'y (opmi HeobepexxHocTi. BiamoBigHO 10 OCHOBHMX 3acaj IUBIJIBHOT
BiJIMTOBIANIbHOCTI 3a HEBUKOHAHHS YW HEHaJIe)KHE BHMKOHAHHS 3000B’sa3aHb (cT. 526 1K
VYKkpaiHu) HacTaHHS CTPaxoBOi MOJii uepe3 HeoOepeKHICTh CTpaxyBalbHUKa (BUrofoHa0yBaya,
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3aCTPaxOBAaHOI0) TAKOX 3BiJIbHSE CTPAXOBHKA Bif 000B’S3Ky 3IMCHUTH CTPaxoBi BHUIJIATH.
OpHak, 3 omiAQy Ha OCOOMMBOCTI THX YW iHLIIMX CTPaXOBHUX MPaBOBIJHOCHH B OKPEMHUX
BHIAJIKaX CTPAXOBUK 3000B’s3aHMI BUKOHATU CBOI OOOB’SI3KH IO BiAIIKOAYBAHHIO 30WTKIB,
3aMOMiSIHUX CTPAXOBHM PU3UKOM, IO CTAaBCS BHACTIJOK HEOOEPEeKHOCTI CTpaxyBallbHHKA
(BurogonaOyBayva, 3acTpaxoBaHoi ocodu). Takuil migXin BUKOPUCTOBYETHCS 31€01NIBIIOTO B
0COOKMCTOMY CTpaxyBaHHI Ta CTpaxXyBaHHi IENiKTHOT BiAnoBiganbHOCTi. [IOKpUTTS CTpaxoBUM
3aXUCTOM iHBECTULiHUX PU3HKiB, HE 3BAKAIOYHM HA CBOIO MPUHAJIEKHICTH B OCHOBHOMY IO
chepr MallHOBOTO CTpaxyBaHHs, TakoX TMepeadayac MOXKJIUBICTH CIUIATH CTPaXOBHKOM
CTPaXOBOTO BiJIIKOAYBaHHS Y BUMAJKAX pealli3allil CTpaxoBOTO PU3UKY, SKIIO HOT0 HACTAHHS
3yMOBJICHE HeOGepemHicno iHBeCTopa Hanpuknan, npu 3nilicHeHHi GpiHaHCOBOI i1HBECTHIIIT
BTpaTa iHBECTHLIMHOTO KamiTaly YW HOro YacTHHU MOXe 6yTI/I 3yMOBJICHA PH3HUKOM
HeTPAaBHJILHOTO Bn6opy IHBECTOPOM BUJIiB BKJIQJICHHS KamTany, BUIB I[IHHUX TarepiB s
iHBeCTyBaHHs y MOpPIBHAHHI 3 IHIIMMH BHIaMU LIHHUX manepiB mnpu (GopMmyBaHHI
iHBecTHIiMHOTO opTdernto. Y oMYy BUMAAKY peallizallisi CTpaXOBOTO PU3UKY CTajia HACHij-
KOM TMpOpPaxyHKiB iHBECTOpa, HEAOCTATHLOTO aHaJli3y HUM Bciei iHQopmarii mpo 00’ekT
iHBeCTyBaHHS TomO. TakuM YWUHOM, iCHY€ MPUYMHHHUKA 3B’A30K MiX iHBeCTHLIHHUM (cTpa-
XOBHIM) PH3UKOM Ta BUHOIO iHBECTOpA (CTPaxyBaJIbHHUKA), sIKA TIPOSIBISIETHCS Y JIETKOBAXKHOCTI,
TOOTO HEOOEPEIKHOCTI.

Oco06n11Be 3HaUeHHS Y XapaKTePUCTHL CTPAXOBOTO PU3UKY Ta MOB’SI3aHOTO i3 HUM CTpaxo-
BOT'O BUIAJIKY BiJIBOAMTHCS TaKiii 03HAIli, IK HEBIJIOMICTh HACTaHHS. Y JTOCIIKEHHSIX €JIEMEH-
Ta HEBIJOMOCTI CTPaxOBOTO PH3HMKY BHIULIIOTH [1BA aCHEKTH HOTo MpOsBY: HEBiTOMICTBH
HACTaHHs caMOi OOCTaBHHHU, MepemadadeHoi TOTOBOPOM, Ta HEBiOMICTb MOMEHTY HACTaHHS
i€l o0cTaBUHU!S. Y OGiNbIIOCTI BUMAMAKIB, 32 BUHATKOM OKPEMHUX BHIIB 0COOMCTOrO CTpaxy-
BaHHsI, 3a3HA4Y€Hi XapaKTEPUCTUKH HEBIJIOMOCTI TPOSBISIOTHCS B HEPO3PUBHOMY 3B’SI3KY:
CTOPOHHM CTPaXOBOTO 3000B’sA3aHHS 3aJMIIAIOTHCA Y HEBiIOMOCTi CTOCOBHO TOTO, UM HacTa-
HYTh B3arajli mojii, BU3HAYEHi SK CTPaxoBi, i, SIKIIO HACTaHyTh, TO KOJU came, B SIKUU
OpOMiKOK 4acy. [Inisi iHBeCTHULIMHUX pPU3HUKIB, IO MPUAMAIOThCS HA CTPAaxXyBaHHSI, MpUTa-
MaHHOIO 3aJIUIIAETECS Y OyAb-sIKOMY pasi mepina 03HaKa, OCKUTBKH YYaCHHKAaM CTPaxOBOTO
MPaBOBIHOIICHHS HEBiJIOMO, Y4 BUHUKHYTh Y TIpOIIeci 3AiiiCHEHHS iHBECTYBaHHS MEBHi MOIil,
3[aTHI HETaTUBHO BIUIMHYTH Ha KiHIEBUH pe3yasrar. B Toil ke yac, HeoOXiTHO 3ayBaXkHUTH, IO
y pasi cTpaxyBaHHHsI iHBECTHLIT UM iHBECTULIIHHOTO JJOXOAY CTPaxOBUil BUMAIOK BBAXKAETHCS
TakUM, L0 HACTaB, SKUIO JOXiJl CTpaxyBaJbHUKA Bill peaiizauii iHBeCTyeMOl MPOLyKUil 4K
MOCITYT B CTPOK OKYITHOCTI, SIKUIf BKa3aHO Y JOTOBOPi CTPaxyBaHHsI, € MEHIIE CTPAXOBOI CyMHU
3a JIOTOBOPOM CTpaxXyBaHHS BHACTIIOK HACTAHHS CTPAXOBUX BHIIAJIKiB, KOHKPETHHUIl Mepeltik
SKUX BKa3aHO Yy JOTOBOpi cTpaxyBaHHs!7. OT)Ke, MOXJINBICTh BCTAaHOBIIEHHS (DaKTy HACTaHHS
YM HEHACTaHHS CTPAXOBOTO PHU3UKY B iHBECTHIIHHIN IisbHOCTI iHKOMM Oe3mocepenHbo
NPUB’A3y€THCS 10 MOMEHTY 3aBEpILUCHHS MpOoLecy iHBEeCTYyBaHHs, TOOTO 3aKiHUEHHS Mepiomy
OKYMHOCTI iHBecTULiliHMX 3arpar. CTpaXxoBUM BUIIAJKOM € TOJisl, MependadeHa JJOroBopoM
cTpaxyBaHHs a00 3aKOHOJABCTBOM, sika BiOysiach i 3 HACTaHHAM SKOi BUHHMKAaEe 00OB’S30K
CTpaxOBUKa 3MIMCHUTH CTPaxXOBE BiJIIKOIYBaHHS CTpaxyBaJlbHUKY a00 TpeTid ocobi (cT.8
3akoHy). CTpaxoBe BilIIKOMYBaHHS BUIUIAUY€EThCS CTPaxXyBaJIbHUKY (iHBECTOPY) y BHUMAAKax
3aro/isHHs 30UTKIB BiJl HACTaHHS CTPaXoBOi Moii mpu 37ificHeHHi iHBecTyBaHHA. Crienudika
iHBECTHLIMHOT AiSNBHOCTI MPOSBISETHCS B TOMY, LIO JO 3aBEpUICHHS iHBECTYBaHHS
HEMOXXJIMBO, 32 BUHSITKOM OKPEMHUX BHMAaJKiB (HAMpUKIaA, CTHUXiHOro nuxa, KOJIH
OYCBUJHUM € KpaX IHBECTHUIIHHOIO IPOEKTY TOIIO), BCTAHOBHTU pPO3Mip MOHECEHHX
iHBECTOPOM 30MTKIB UM OTPUMaHUX NPUOYTKiB. Binrak, cTpaxoBuii BUMAJ0K MPH CTPaxyBaHHI
iHBECTHIiT YW IHBECTHUIIHOTO JOXOJy HACTYMae He paHille 3aKiHYeHHs iHBECTHIIHHOT
nisutbHOCTI. TakuM YMHOM, CTPAaXOBHK Ta CTPAaxyBaJbHUK (iHBECTOpP), BCTYMAIOUH y CTPAXOBi
NPaBOBiIHOCUHH, 3AJTUIIAIOTHCS Y HEBIZIOMOCTi CTOCOBHO TOTO, UM HACTAHYTh MOJIii B mpoieci
iHBECTYyBaHHS, 1110 BU3HAUEHi AK CTpaxoBi. KO >k iHBECTULIHHUI PU3HK BCE K HACTYIUTb,
TO MOMEHT HOro HACTaHHS B 3aJIe)KHOCTI Bil BUIY CTPaxOBOTO 3aXHCTY MOXKE TaKOXK OyTH
HEBiTOMUM a00 K BU3HAYATHCH MOMEHTOM 3aBEpILEHHS iHBECTYyBaHHS.

CrpaxoBuii pH3MK MOBMHEH MICTUTH CyO’€KTHBHY MaiiHOBY HeOe3mneky. Y MaiiHOBOMY
CTpaxyBaHHI Ta CTpaxyBaHHi BiANMOBIJATBHOCTI 32 HEBHKOHAHHS [IOTOBipHUX 3000B’s3aHb
30UTKH, 3aMoflisHi iHTepecaM cTpaxyBajibHUKa (BUrogoHaOyBada) € MiACTaBOK I BUILIATH
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CTPaxXOBOTO BiJIIIKOAYBAHHS, B UYOMY i IOJISIra€ CyTHICTh CTPaXOBOTO 3axXHCTy MalHOBHX
iHTepeciB ocoOu (y HalIOMY BUMAAKY — iHBecTOpa). PU3MKH, SKi MOKPUBAIOTHCS CTPAXOBUM
BiJIIIKOJTyBaHHSIM MailHOBOIO XapakTepy, BiAHOCATHCS 10 MaiHOBOI chepH iHBECTHLiHHOT
JUATBHOCTI cy0’ekTa i B cWJly 1IbOro HaOyBalOTh HeOe3leKH MaiHOBOTO XapakTepy s
iHBecToOpA.

OTxe, AN MOXJIMBOCTI 3AiHCHEHHS CTpaxyBaHHS IHBECTHLIMHHN pHU3MK TOBHHEH
BiIIOBiJaTM MEBHUM O3HAaKaM, MPUTAMaHHUM CTPaxOBOMY pH3HKy: HMOBipHOCTI,
BUIA/IKOBOCTI, HenepeadauyBaHOCTi, Cy0’ eKTUBHOI MaitHOBOT Hebe3neku. HasBHICTh 1IUX BCiX
XapaKTEPUCTHK y WOTO CKIIaJi JO3BOJISIE TOBOPUTH PO CTPAXOBY 3AATHICTH iHBECTHLIHHOTO
PH3HKY.

1 Otieensuxm B.A. Tlpobnema pucka B rpaxaaHckoM mpase. — Jyman6e, 1972. — C. 6.

2 Tam camo. — C. 38.

3 Bioomocmi BepxosHoi Pamu Ykpainu. —2002. — Ne 7.

4 usinonuil xonexc Yipainu: Komenrap. — X., 2003. — C. 651.

5 Vkpainucore npaso. — 1999. — Ne 1.

6 I'pase K. A., JIyny JI.A. Ctpaxosanue. — M., 1960. — C.45; IJusinone npaso Vkpainu: [linpyunuk. T.2. —
K., 2000.

7 Mapmosnosa T.C., Poibaxos H.A. CTpaxoBaHHe Kak MPaBOBOH CIIOCOO yNpaBIEHHs] PUCKAMM: TIPEUMY -
mectBa 1 npuoputetsl // CtpaxoBoe mpaBo. — 1999.— Ne 4. — C. 7.

8 Xoxnoe H.B. Yupasnenue puckom: YueGHoe nocobue as By308. — M., 1999. — C. 187.

9 Bimnincoxuii B.B., Haxoneunuii C.I. Pusux y menemxmenti. — K., 1996. — C. 47.

10 Pomanosa M.B. CoBpeMeHHbIE TIOAXOAbI K OLEHKE pUCKAa MHBeCTULME // JlailmkecT-GUHAHCHL —
1999. —Ne 7. - C. 49.

' Brnanx HU.A. InBecTULMOHHBIH MeHeKMeHT. — K., 1995. — C. 49.

12 Otieenzuxm B.A. Yxa3. cou. — C. 78.

13 [1lenexoe K.B., Buzdaw B.J]. Ctpaxosanue: Yue6Hoe nocobue. — K., 1998.— C. 259.

14 Mapmosnosa T.C., Puibaxoe H.A. CTpaxoBaHue Kak IpaBoBOii cnoco® ynpasieHUs PUCKAMU: TTPEUMY -
niectBa u npuoputeThl / CtpaxoBoe npaso. — 1999.— Ne 4. — C. 10.

15 Hoghghe O.C. O HeKOTOPBIX TEOPETHHYECKMX BOMPOCAX HAYKM TpaxkaaHckoro npasa // Bectauk JIIY. —
1948. — Ne 3. — C. 90.

16 [Ilenexoe K.B., bueoaw B.J]. CtpaxoBanue: YueGnoe nocobue. — K., 1998. — C. 53.

17 3anemoe O.M. Oco6nuBOCTI cTpaxyBaHHs IHBECTUL[IHHMX PU3UKIB // YKpaiHChbKuil iHBecTULiHHMIA
xypHain. WELCOME. — 2000. — Ne 5-6. — C. 53.

Ompumano 25.06. 2004

Pe3rome
B crarbe aHanM3MpyOTCS IPU3HAKK U OCOOEHHOCTH MHBECTULIMOHHBIX PUCKOB KaK OJHOTO W3 3JIEMEHTOB
CTPaxOBOTO MPABOOTHOIIEHHUS M €r0 COOTHOIIEHHE CO CTPaXOBbiM ciydaeM. OGOCHOBBIBAETCSI MBICIB O TOM,

4YTO BO3MOXXHOCTb CTPAXOBAHUA MHBECTULIMOHHBIX PHUCKOB 3aBUCUT OT HAJIMYMA B HUX LEJIOr0o psAaa XapakKre-
PUCTHUK: BEPOATHOCTH, CHy‘IaﬁHOCTH, HENPEABUACHHOCTH, Cy6T>eKTI/IBHOﬁ PIMyU.leCTBeHHOﬁ OMMacHOCTH.
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KPUMIHANBHE NMPABO TA KPUMIHONOTIA

O.M. KOCTEHKO

Onekcanop Mukonaiioeuu Kocmenko, ooxmop
IOPUOUYHUX HAVK, Npoghecop, UleH-KOPecnoH-
Oenm Axademii npagosux Hayk Yrpainu

KPUMIHAJIBHO-ITIPABOBA TOKTPUHA
TA KOMEHTAPI 1O KPUMIHAJIbHOI'O KOJIEKCY YKPATHA

Huni B Ykpaini MoxHa crioctepiraty mikaBuii (heHOMEH — JPYKYIOTh JOCUTH Oararo je-
TalbHUX KOMEHTApiB 10 YHHHOTO 3aKOHOJABCTBA, Y TOMY uucii 10 KpuMiHaNbHOTO KOZEKCY,
ajie He 30BCiM 3po3yMiJia IXHS poJib y MpaBi, MPaBOBii KyJIbTypi CyCHJILCTBA 3arajioM, a TAKOX
ixHi 3acamu. Y 3B’S3Ky 3 [IIM BHHUKA€ HU3Ka MUTAaHb. 30KpeMa, UMM Ma€ KepyBaTHCS aBTOP,
KOMEHTYIOUH TEKCT 3aKOHY: MPUHIMIIOM BEPXOBEHCTBA MpaBa YW IPHHLUIIOM BEPXOBEHCTBA
3aKoHy? SIKWit KpUTepill iICTHHHOCTI Ma€ aBTOP 3aCTOCOBYBATU — CY/IOBY NMPAKTHKY YW MPaBO-
BY AOKTpHUHY? Sk OyTH KOMEHTATOPOBI, SKIIO BiH BUSBUB MIOMUJIKH B 3aKOHO/IABCTBI, CYJJOBiit
npakTuLi, ToKTpuHi? Hanpuknan, komisii B 3aKOHOAABCTBI, HENMPaBUJIbHE 3aCTOCYBaHHS 3aKO0-
HY B CyIOBili MPaKTULi, HEJOCKOHANICTh JOKTPUHU?

IHmne 3amuTanHs: SK yOe3MeuuTH CyCIiTbCTBO BiJl Ti€l IMKOAM, O MOXKe OYTH 3arofisiHa B
XOJli 3aCTOCYBaHHsI 3aKOHY BHACIIZIOK peai3allil MOMUJIKOBUX KOMEHTapiB aBTOPUTETHUX KO-
MeHTaropiB? Sk BUOpaTH U MPAKTUIHOTO BUKOPHUCTAHHS MPAaBUILHUM KOMEHTAp i3 1X po3-
MaiTTsa? Yu moTpiOGHO CTBOPIOBATH YMOBH ISl KOHKYpPEHIIi TeKCTiB koMeHTapis? Uu MoxHa
B3araji MiJroTyBaTu HAJEXHUM YMHOM KoMeHTap 1o KpumiHaneHOro konexcy YkpaiHu, He
CIMPAIOYUCh HA JOCKOHAY KPUMiHANbHO-IIPABOBY JOKTPUHY?

VYei wi i 6araro iHIIKMX 3alMTaHb BUMArarOTh BiAMOBiAI W BUpIMIEHHA. A JUIsS LBOTO CIiJ
CTBOPUTH OOTPYHTOBaHY KOHLIETIIiI0 KOMeHTyBaHHs KprMiHamsHOTO KOfekey Ykpainu. Ha Ha-
Iy TyMKY, TIOHATTA KOMeHTaps 1o KpuminaneHOTO KOzlekey YKpaiHi MOXKHA BH3HAYUTH Tak:
KoMeHTap 10 KpuMiHanbHOrO KOeKCy — IIe TIyMaueHHS TEKCTy 3aKOHIB YKpaiHH Ipo
KpUMiHaJIbHY BiANIOBiAJIBHICTB, sIKe Ma€ BifirpaBaTé poJib 3aco0y, 10 MOXE BUKOPUCTOBYBA-
THUCS JUI HAJNEXKHOIo 3aCTOCyBaHHA HOpM KpumiHanbHOro kopekcy i koTpe, BogHOYAC, Bifo-
Opaskae MpaBOBY KYJIBTYPY KOMEHTATOpA.

3BincH, 30KkpeMa, BUTUIMBAE TaKa 3aJIeXKHICTh: KUl piBeHb MPABOBOI KyJIBTYpH KOMEHTATO-
pa — Takuit i KoMeHTap. SIKIIo KepyBaTHCs THM, IO MiATPYHTSIM MIPaBOBOI KyJIBTYpH KOMEHTa-
TOpa Mae OyTH MeBHA NMPaBoOBa JOKTPHHA, TO 3BiJCH BUILIMBAE, L0 MOJIOKEHHS KOMEHTAPS 110
KpuMiHanbHOTO KOIEKCY 3yMOBJIEHI IEBHOIO KPUMiHAIBHO-ITPABOBOKO JJOKTPUHOIO, SIKY 3aCTO-
CyBaB KOMEHTATOP.

Komenrarop Ge3 1OKTPHHH — Lie «BEPLIHKK 6e3 rooBm». YCBinomimoe KOMEHTaTOp CBOKO
JOKTPUHY 9H Hi, aje BiH He MOXe TIyMauHTH 3aKOH, HE IPYHTYIOYNCh Ha TIEBHiil JTOKTPHHI.
[HIma piv, 110 1151 JOKTpUHA MOXKe OyTH MPaBUIILHOIO YK XMOHOM, ane 0e3 Hel HeMOXKITUBHA
caMm Ipoliec TIyMadeHHs 3aKkoHy. OT)ke, KOMEHTaTOp Ma€ MparHyTH B3STH HA 030pO€HHS Haii-
JIOCKOHAJIIIIY JOKTPHUHY, 0O JIUIIE TOAI HOr0 KOMEHTap MOXKE MaTH MillHi MiBaJTUHU.

Yu e B YkpaiHi Taka KpuMiHaIbHO-TIpaBoBa nokTpuHa? OueBunHO, mo Hi! Tomy Ham3Bu-
YaiflHO aKTyalbHUM | HarajJbHUM TUTAHHSAM € CTBOPEHHs Takoi MOKTpWHH. ['amaemo, sk
BiJINPaBHUI MyHKT [T [IbOTO MOYXXHA BUKOPUCTATH KPUMiHATBHO-TIPABOBY JOKTpUHY Yezape
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Bekxapia, OCHOBY SIKOT CTAaHOBUTS iiess IPUPOAHOTO MpaBa. PO3BUTOK Li€l TOKTPUHH, 3 ypaxy-
BaHHSM CyYacHHX pealiii, i MoXe JaTH MOIITOBX CTAHOBJICHHIO KPHUMiHAILHO-TIPABOBOI JOKT-
puHH B YKpaiHi.

[TnigauM Moxe OyTH PO3BUTOK KPHUMiHANBbHO-IPAaBOBOI AOKTPHUHM B YKpaiHi HAa OCHOBI
NPUHIUIY COILiaTbHOTO HaTypati3My!. 3acTOCYBaHHS IIHOTO IPUHLUITY B KPEMiHAIBHO-TIPa-
BOBUX JIOCIDKEHHAX i B KpuMiHOoTiT 3 1993 p. moka3zano, 1o #oro Mo)kHa BUKOPUCTOBYBa-
TH JUIS BUPILLIEHHS Pi3HOMaHITHUX MPOOJIeM.

[MpuHIHT coWiaTbHOTO HATYpaTi3My BHBOIMTHCS 3 MocTynary, o [lpupoma — ue te, mo
TOPOJKYE Bee cylile i nae oMy 3akoHW. CollialibHi ABUINA € TeX MPUPOTHUMH, 5K 1 (i3ndHi
Ta 6ioJIoTiuHi, aje BiAPi3HAIOTHCS Bifl HUX THM, IO BOHU € BHIIOI0 ()OPMOIO PO3BHUTKY.

3 NpUHIHKITY COLiaIbHOTO HATypalli3My, 30KpeMa, BUILTUBAE, M0 OyIb-sKe IPABOIOPYIICH-
HSl, y TOMY YHMCIIi i 37I04HH, — [1e TIOPYIIeHHS 3aKOHIB TIPUPOJIH, SKi B CYCIiJILCTBI MatOTh (op-
My 3aKOHOAaBCTBa. BiMoOBiqHO 10 1IOTO, 3JI0YMH — 1€ MepeadayeHe KpUMiHaIbHUM 3aKOHO-
JABCTBOM JisSIHHSI, IO TTOPYIIYE 3aKOHU COLIAIbHOT MPHPOAY i B SKOMY HPOSBISETHCS KOM-
TJIEKC CBaBOJIi Ta iMo3il 0cobu. 3mounHens — e 0coba, y skoi Bons nepeOyBae B CTaHi CBa-
BOJIi, a CBIIOMICTb — y CTaHi i/1103iH, yTBOPIOIOUM 3a3HaYE€HHUI KOMIUIEKC cBaBoi i inmto3iit. Mo-
IO HasIBHICTh O3HA4Yae, 110 BOJIS i CBiZJOMICTh 0COOM HE Y3TO/KEHI 3 3aKOHAMH COLialbHOI TPH-
PO, TOMY BOHH MPOSIBISIOTECS SIK TIPOTHITPUPOIHI TisSTHHS, SIKAMH i € 3JOYMHU.

Skio kepyBaTHCs IIMMH MOJIOKEHHAMH, TO ()EHOMEH BHHHU B KPUMiHAJIBHOMY IpaBi Tpeda
posmisgary mo-HoBoMy. 3adikcoBane y ct. 23 KK Ykpainu BU3Ha4e€HHsI BUHU TaKe: «BUHOIO €
TICHXiYHE CTaBJICHHS 0COOM JI0 BUMHIOBAHOI JIii uM Oe31isnbHOCTI, nepeadadenoi uum Kozek-
CoM, Ta 11 HacJiJIKiB, BUpaxkeHe y popmMi yMuciy abo HeobepesxHocTi». Moro citif BU3HATH He-
MpaBUIBHUM, 00 BOHO CyIlepewinBe caMe B co0i. AJlKe «BUMHEHHS il YM Oe3/iIIbHOCTI» BXKe
OXOIUTIOE yMHCeN a00 HeoOepeKHICTh, & TOMY BHHY HE MOXKHA KBasi(iKyBaTH K «IICHUXiuHE
CTaBJIEHHS» 10 «BUYMHIOBAHOI il YK O€3isJIbHOCTI... Ta i1 HACHiAKiB», 00 1€ BJKE CTaBJIECHHS
JI0 CBOET BIHM, & HE BHHA. A B TAaKOMY pa3i «IICHXi4He CTaBJICHHS» — e BXKe, IOCh iHIIe, Ha-
TPUKITAM, KasTTs.

SIKIIO BiIMOBUTHCS Bifl TIiyMaueHHs BUHH 4Yepe3 «IICHUXiYHE CTaBJICHHSI» W 3aCTOCYBaTh
MOHSATTS «KOMIUTEKC CBABOJIi i 1T03iii», TO BUHY MOXKHA BU3HAYUTH Tak: «BuHa y 31m0umHi —
1le TIPOsIB KOMIUIEKCY CBaBOJIi H ito3ill y BUMIAAI BUMHEHHs 3704rHy. Kommekc cBaBoii i
110311 MOXKe MPOSABIATUCS Y GOpMi yMHCTY a00 HEOOEPEKHOCTIN.

HenockoHane TpakTyBaHHS MMOHATTS BUHH B YAHHOMY KpumiHanbHOMY Komekci YkpaiHu
TATHE 3a CO0OM0 IS HOro KOMEHTaropa i BiJNOBiHI TPoOIIeMH, YCYHYTH SKi MOXKHA JIMIIE
3MiHUBIIN 3aKOHOJaBYe BU3HAYCHHS BUHU.

Tax, y npauni «HaykoBo-npaktuunuii komeHTap 10 KpumiHaibHOro Kofekcy YKpaiHu» 3a
penakuiero M.I. MenbHrka Ta M.1. XaBpoHIOKa CTBEPIKYETHCS, IO «BHHA Yy BUMHEHI 3JI0YH-
Hy icHye 00’exTuBHO»2. Tak camo B «HaykoBo-npakTuuHOMY KOMeHTapi 1o KpuminanbHoro
KoJIeKCy YKpaiHu» 3a 3aranbHoro penakijiero B.B. Crammca, B.S. Tamis komeHtaropu mnwu-
IIyTh, IO «MPH 3’ICyBaHHI BUHU TpeOa BUXOAUTH 3 il 00’€KTMBHOTO iCHYBaHHS B peasbHii
nificHocTi»3. Ha Hamy myMKy, Takui migxig 10 po3yMiHHS BUHHM NpaBUJIBHMH, ajne BiH cyTie-
peunTts cT. 23 KK, 3riiHO 3 KO0 «BUHOIO € TICUXIYHE CTaBJICHHS OCOOMH...».

«[IcuxivHe cTaBJIEHHS» HE MOXKE BU3HATH 00’ €KTUBHUM (EHOMEHOM, 00 00’ €KTHUBHE — 1€
«Te, 1110 HAJISKUTh CaMOMY 00’ €KTOBI, HE 3aJIeKHUTh BiJl cy0’€KTa, iCHy€e 1032 i He3aJIeKHO BiJl
CBIIOMOCTI JIFOMUHU»4.

OTxe, B IbOMY BHIAJIKy TEKCT KOMEHTATOpa CYNepeuynTh KOMEHTOBaHOMY 3aKOoHOBi. Oye-
BUJIHO, SKIIO i3 TekcTy KK BHIyYMTH MOSCHEHHS BHHHU SIK «IICHXIYHOTO CTaBJICHHS» abo
3aMiHUTH HOT0, HAPHUKIIAA, TOTPAKTYBAHHSIM BHHH 5K (IIPOSIBY KOMIUIEKCY CBAaBOJI i LTO3ii
y AistHHI», nependadenomy KK, To 1i€l cynepeyHocTi Bxke He Oyne.

V¥ xomenrapsax a0 KK e it iHmi cynepedHoCTi, 110 CTOCYIOTBCSI MOHATTS BUHH, SIKi BKazy-
I0Th Ha MOTpe0y CTBOPEHHS HOBOI KPHMiHABHO-IIPABOBOI JOKTPUHH.

Cxoxi cynepedyHOCTi BUHUKAIOTh i KoMeHTapsix 1o KK Ykpainu 1momo noHATTS MpUYHHO-
BO-HACJIiTKOBOTO 3B’s13Ky. | ocb yomy.

SKmmio, BiAMOBIAHO MO MPUHIHWIY COLIANBEHOTO HATYpaTi3My, 3JI0YMH — 1€ MPOTHIIPABHE,
nepeabaueHe KpuMiHaJIBEHUM KOJIEKCOM HeOe3reuHe JIisHHS, 10 € MPOsSBOM KOMILUIEKCY CBa-
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BOJIi Ta iJ103iH1, TO 3 IILOTO BUIIMBAE, HA HAIll MOV, TaKe PO3YMiHHS MPUYMHOBO-HACIIAKO-
BOT'O 3B’SI3Ky Y KPUMIHJIBHOMY TpaBi.

KpuminanbHO-TipaBoBe 3HAYCHHSI Ma€ HEe MPUYNHOBO-HACITIIKOBUH 3B’ 30K MiXk (i3UIHUM
PYXOM Tijla 3JIOYMHLS Ta HACTIJIKAMHU 1bOTO, a 3B 30K MiX MiSHHSM, LIO € MPOSBOM BOJIi i
CBiJIOMOCTI 3JI04MHIs (Y BUTVISAI KOMIUIEKCY CBABOJI ¥ 1103iii), Ta 3TOYMHHUMH HACJTiIKAMH,
CIPUYMHEHUMHU 1IMM JissHHAM. [Hakie BinOyBaBcst 6 He 3JI04WH, a (i3uYHUN YU O10TOTiUYHMIA
npoliec, HaBiTh AKOM Jisi UM Oe3qisNbHICTh O/IHIET 0COOU CIIPUYMHWIIA HACTAHHS CMEPTi 1HIIOT
0co0u.

Takum YMHOM, BUKOPUCTAHHS MPHHIIMITY COLIaIbHOTO HATYpalli3My B HayIli KpUMiHAJIbHO-
ro npasa cBiguaTh PO HasBHICTh MpoOIeMH, i 30KpemMa, oOIpyHTYBaHHS KOHLEMLii Tak 3Ba-
HOT «8UHHOI NPUYUHHOCMI» Y KpUMiHAJILHOMY IpaBi. 3riiHO 3 Li€l0 KOHLENLi€0, MPUYNHOBO-
HACITiTKOBUH 3B’SI30K y CKJIJax 3JI0YHMHIB, Y TOMY YHCIi W 37I04MHIB MPOTH 0codu, ciia po-
3yMITH He K 3B’S30K MiXk Ji€to (4 6e31isIbHICTIO) 0co0u Ta ii HachiaKaMu, a K 3B’ 30K MiX
JUSIHHSIM, y SIKOMY TIpOsIBUJIacsi KPUMIHOTEHHA BOJISL Ta CBiJOMICTH 0COOM, TOOTO, BUHHHM
JUSTHHSIM, 1 3JIOYMHHUMHU HACIiJIKAMH, SIKi BOHO CIIPHYMHMIIO0. Haciiok CpUYHMHIOEThCS He
TMILIE JTi€r0 YU Oe3AisTbHICTIO 3JI0YMHIIS, a i HOTo BOJICHO Ta CBiIOMICTIO, MMPOSBOM SIKUX i € Ho-
ro Jist un Oe3isIbHICTh. OTXKe, MPUYMHO0, 1110 MOPOKYE 3JIOYMHHI HACIIJIKA Y CKJIaji 3710-
YHWHY, 3TiTHO 3 KOHLEMIEI0 «BUHHOI MPUYMHHOCTI», Mae OyTH BH3HAHE BUHHE JisHHA SK
cy0’eKTHBHO-00’€KTUBHUM YMHHUK. HeBHHHE NiSTHHA Moxe OyTH BHU3HaHE NMPUUYMHOIO HE 3J10-
YUHHUX HACJIJKIB, a juiie Gi3uuHuX 4u 010JIOriYHUX HACTIKIB, 1[0 HE MalOTh O3HAK 37I04HH-
HUX.

[TpakTUyHa BaXKIHUBiCTh KOHLEMIIT «BUHHOT MPUYMHHOCTI» MOJISATae, 30KpeMa, y ToMY, 110
BOHa JI0TIOMarae po3MexyBaTi BOMBCTBO BiJl IOBEJCHHS 10 CaMOryOCTBa 3a MEBHOKO 03HAKO}O,
OCKiJIbKH B pa3i BOMBCTBA 3JIOUMHEIb MPOSBIISE CBOIO BOJIO Ta CBIOMICTb Y BUIVISI isHHS,
sKe CIPUYUHSIE CMEPTh TIOTEPIIiIOro, a B pa3i AOBeIeHHS A0 caMory0cTBa BUHHA ocola mpo-
SIBJISIE CBOKO BOJIKO Ta CBIJIOMICTh Y BUIVISAL JiAHHS, SIKe CIPHYKMHSE HE CMEPTh MMOTEPILJIOro, a
MOPOJKY€E TaKWid HOTO MCUXIYHWI CTaH, IKUH 3yMOBIIIOE caMory0ocTBo. ToMy B mepiioMy BU-
najgKy ocoda BUHHA B y61/IBCTBi aB iHmomy — B JIOBEJICHi 10 caMoryOcTBa.

BiamoBiaHo 10 KoHUENMil «BUHHOT MPUYUHHOCTI», CY0’€KT 3J104HHY, nepeJ:[6aquHI/I CT.
135 KK VYkpainu («3anumieHHs B He6e3neu1»), CIIPUYMHSE CBOIM JIISTHHSAM HACJIiI0K y BUTIISAAL
«cTaHy, KW MMOJIsATae B HEOTPUMAaHHI OTIOMOTW». | TOMy HEmpaBUIILHOIO € pelaKilis TUCTIO-
3utii 4. 3 ct. 135 KK Ykpaiuu «misHHs1, nependoadeHi 4aCTUHO MEPINo ado JIPYroro i€l
CTarTTi, AKIIO BOHU CIPUYMHUIA CMEPTh 0co0HW 200 iHII TSHKKI Hacinkmy. [TpuarHOIO cMepTi
B IIbOMY BHUIaJKy CJIiJl BBAXKaTU HE AisHHSA 0COOH, a CTaH MOTEPHiJIoro, IKUii BHHUK YHACIiA0K
HEOTPHMAaHHS JIOTIOMOTH.

Otxe, y ckiai 3mo4nHy, nependoadenoro 4. 3 cr. 135 KK Vkpainu, € aBa npuunHOBHX
3B’SI3KU:

«YMUCHHI) TPUYMHOBHUH 3B’ 130K MiXK JiSTHHAM Cy0’€KTa 3I0YMHY Ta HACTAHHIM CTaHy He-
OTPUMaHHS JIOTIOMOTH;

«Heo0epeKHUI» MPUUMHOBUHN 3B’S130K MiXK CTAHOM HEOTPUMAHHS IOTIOMOTH W HACTAaHHAM
CMEpTi MOTEPNiIOro abo iHIMIMX TSHIKKUX HACIIJIKIB.

To6To 3 KOHIETIIIT «BUHHPT TPUYMHHOCTI» BUILTUBAE TaKe MPABUIIO: AKUO 8 CKIAOI 3104 U-
HY € MAK 36aHA «NOOBIUHA BUHAY, MO 8 YbOM) CKIAOI MAE OYmMu 1l Max 36aAHUl «NOOBIIHUL
NPUYUHOBO-HACTIOKOBULL 36 SI30K .

Lle mpaBUIIO CTOCYETHCS TAKOXK CKIIAMy 3J7104MHY, nepeadadeHoro 4. 2 c1. 137 KK Ykpainu
«HeHnanexxHe BUKOHaHHS 000B’I3KiB OO OXOPOHH XXUTTS Ta 340POB’A AiTei». Y 11X BUMA-
Kax, HaMpHKJIaj, HaCTaHHS CMEPTi MOTEPIMioro nepedyBae y MPUUMHOBO-HACITi IKOBOMY 3B’ 53~
Ky HE 3 JliSHHSM BHHHOTO, a 3 THM CTAHOM HEOTPUMAHHS JIOTIOMOTH, KU CIpUYUHEHUH JTisTH-
HSIM BUHHOTO.

3Bakarouu Ha 1i 0OCTaBUHU, HE MOXKHA B JUCTIO3MIIISX 3a3HAUYEHUX BUINE KPUMiHATBHO-
MPaBOBUX HOPM BECTH MOBY IMPO CMEPTb, KA cHpuyuHeHa NiSHHAM BUHHOTO, 00 Mae WTHCS
Npo CMEPTh, CIIPUYNHEHY CTAaHOM HEOTPUMAaHHs JIOTIOMOTH, SIKy MaB HaJaTH BUHHHMH. I3 11b0-
TO BUILUTUBAE, IO cJIig Oyno 0 yJoCKOHAIUTH penakuito 4. 3 ¢t. 135, 4. 3 ct. 136, 4. 2 ct. 137
KK VkpaiHu Ta TeKCTH iHIINX CXOKUX CTaTeH.
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HenockoHanicTh 3a3Ha4€HUX KPUMiHAIBHO-IIPABOBUX HOPM 3YMOBIIOE i TMOMMIKH TXHIX
koMeHTapiB. Tak, Hanpuknaj, y «HaykoBo-npakTuuHoMy koMeHTapi KpumiHanbHOrO Koaekcy
VYkpaiany» 3a penakiiero M.1. Menbauka ta M.1. XaBpoHtoka, siki, KOMEHTYIOUH MOJIOKEHHS CT.
136 KK, numryTs, mo o3Hakoro 3mounHy «HeHamanHs momoMoru oco0i, sika mepeOyBae B He-
6esneqH0My UL KUTTSI CTaHI» € «IPUYAHHHK 3B’S30K MiXK 6C3L[IHJ'[LHICTIO BUHHOTO i
BiJINOBiTHUMHM HacJigkaMu»S. Ha cxoxke TiymMadeHHs HATparuisieMo i B iHIIMX KOMeHTapsX. [3
MM HEe MOXKHA TOTOJUTHCS, 00 SKIIO BU3HATH «HEHAJAaHHS JIOTIOMOTH 0c00i, ska nepedyBae
B HeOe3MeYHOMY IJisl KUTTS CTaHi, MPU MOXJIMBOCTI HagaTW TaKy IOMOMOTY» MPHUYHUHOIO
cmepti motepmisioro (4. 3 ¢t. 136 KK), To me Mae o3Hauary, o BUHHA 0co0a BUMHWIIA BOUB-
CTBO — YMICHE 9H 3 HeoOepexkHocTi. Hacnminkom takoro missHHS ocobu Tpeba BH3HABATH HE
CMEepTb NOTEPIIJIOro, & BAHUKHEHHS CTaHy HEOTpUMaHHs goroMoru. [IpudanHoto cMepTi B Ta-
KOMY BUNAJIKy € He MdisiHHs cy0’€KTa, a 3a3HayeHUil CTaH HEOTpUMaHHS aonoMord. llum
BiZIpi3HAETHCS MOABIMHUN NMPUUMHOBO-HACHIAKOBHUH 3B’s130K y cT. 136 KK Big mpuunHOBO-
HACJTiIKOBOTO 3B’S3KYy B pa3i BOMBCTB, nepeadoadeHuii, 3okpema, y ct. 115 ta ct. 119 KK.

Lle crocyeTbes 1 TiyMadeHHS! TPUYMHOBO-HACIIAKOBOIO 3B’ 13Ky B 4. 3 cT. 135, 4. 2 cT. 137,
cT. 138, 4. 2 cT. 139, cT. 140, cT. 141, 4. 2 cT. 142, 4. 3 cT. 146, 4. 2 cT. 147 Ta iHIIKX HOpMax
Oco6imBol yactuau KK, B sKuX 3B’SI30K MiXK AiSHHSIM BUHHOTO Ta HACJIAKAMH L[LOTO TisTHHS
BHU3HAUYEHO TaKUM CaMHUM YMHOM. B yciX mux ckiiafax 3jJI04MHIB Ma€ WTUCS MPO MOABiHHMIA
PUYNHOBO-HACHIIKOBUH 3B’ A30K.

KoHueniisi «<BUHHOT MPUUMHHOCTI» Ta MOB’A3aHa 3 HEIO KOHUETLisl «OABIHHOrO MPUYHUHO-
BO-HACJIITKOBOTO 3B’s13Ky» MOXYTh OyTH KOPUCHHMHU, 3 HAIIOTO IOTISAY, i IS TIyMadeHHs
MPUYMHOBO-HACITITKOBOTO 3B’S3KY B pa3i CKOEHHSI 3JIOYMHIB 3a CIiByYacTi.

BinnoBinHo 10 KOHIIEMIiT «BUHHOT MPUYWHHOCTI», y pa3i CKOEHHS 3JIOUYMHY 3a CHiBYyYacTi,
MPUYMHOBO-HACITIIKOBU 3B’ 30K TOJIATAE B TOMY, 1110 3JIOYMHHI HACIiKH, TIepe0adeHi B IUC-
no3uuii Hopmu OcobnuBoi yactunu KK, nmoB’s3aHi 3 AisiHHAM JiMle BUKOHABLS (BUKOHABIIIB).
Hacninkom sxe AisiHb IHIIMX CMiBy4acHUKiB (OpraHizaropa, mindyproBada, NOCOOHUKA) € Ha-
CMAHHSL CMAHY 20MOBHOCMI Y UKOHABYS 8uuHumu Oisinns, nepenodadene B OcoOmuBiit yacTuHi
KK (nanpukian youBcTBo). [IpuarHOBO-HACTIAKOBHUI 3B’ SI30K MiX iSTHHAMH CITiBY4YaCHHKIB i
came MM HACJIiJIKOM BKJIMBHHN JUTsl KBaJTi(ikallii NissHb criBydacHuKiB. OTke, BYNHEHHS 3J10-
YHMHY 3a CIiByJacTi nepeadavae 1Ba MPUUYNHOBO-HACHTIKOBHX 3B’ SI3KH:

1) Mix AiSHHSIMHU Oprasizaropa, nig0yproBada, MOCOOHUKA i HACTAHHSAM CTaHy TOTOBHOCTI
BUMHUTH MEBHUH 3JI04YMH Yy BUKOHABII (BUKOHABLIIB);

2) MiX AiSTHHSIM BUKOHaBIls (BUKOHABIIIB) i HACTAHHIM 3JIOUMHHUX HACIIJIKIB, iepeadaie-
HUX KPUMiHAITBHO-TIPaBoBOI0 HOpMoto OcobmmBoi yactuan KK.

SIkmo cnimpatucs Ha ckazaHe, TO Tpeba BU3HATH HENPaBWIBHUM TIyMadeHHS CITiBYJacTi,
mo mictuthes B «HaykoBo-mpakTiuHOMY KoMeHTapi KpuminanbeHOro Komekcy Ykpainm» 3a
penakuiero M.I. Menbhuka Ta M.1. XaBpoHIOKa, 3riTHO 3 SKMM CIHiJbHA Y4acTb y BUYMHEHHI
3NI04MHY mepeadadae, 30KkpeMa, «IPUUMHHHUNA 3B’S30K MiX AiSIHHAM YCiX CHiBy4acHHKIB i
3arajibHAM 3JIOYMHHUM pe3yiipTatom»O. Lle hopmynroBaHHS HeNpaBIIIbHE, TOMY IO BKa3y€e Ha
HasBHICTh TaM OIHOTO MPUYHUHOBO-HACIIIKOBOTO 3B’ 13Ky, a HACIpaBAi — ix aBa: 1) Mix HisH-
HSAMHU OpraHizatopa, mij0yproBa4ya, MOCOOHHMKAa W HACTaHHSAM CTaHy TOTOBHOCTI BYMHUTH
MEBHUI 3JI0YMH y BHMKOHABILSA (BUKOHABIIiB); 2) MiX [iSSHHIM BHMKOHaBIS (BUKOHABILB) i
HACTaHHSM 3JI0YMHHUX HACNIJIKiB, Mepen0ayeHnx KprUMiHaJbHO-PaBOBOK HOpMO Ocobmu-
Boi yacTuHM KK.

3BaXkaro4H Ha IIe, IPABIIIBHEM €, HA HAIIy AyMKY, TITyMa4eHHs IPHYHMHOBO-HACITiJKOBOIO
3B’SI3KY B pa3i CKOEHHS 3JI0YMHY 3a CITiBy4acTi, sike HaBeleHe B « HaykoBO-IpakTHIHOMY KO-
MeHTapi KpuminanbeHOoro kojekcy Ykpainm» 3a 3araibHoto penakimiero B.B. Crammca,
B.A. Tamis. B HpOMY CKa3aHO: «IPUYUHHUI 3B 30K 3a CIIBY4YacTi Mae OMOCEpPeIKOBAHHM
XapakTep, OCKIJbKM CBiJjOMa MAisNIbHICTh BUKOHABLS, SKAW BYMHSAE 3JI04MH, TepedyBae
y 3aJIe)KHOCTI BiJ] IOMEPEAHBOT JisIILHOCTI CIiBy4acHUKIB. OCTaHHI CBOIMHU JlisiMU (aKTHBHU-
MU Y¥ TACUBHEMH) CTBOPIOIOTH PeajbHy MOXIIUBICTh YUMHEHHS 3JI0YMHY BUKOHABILIEM, SKHI
MEePETBOPIOE IF0 MOXKIMBICTh Ha [ifICHICTH BUKOHAHHAM CKJIamy 37Mo4unMHY»’. BkasiBka Ha
OTIOCEepPEeNIKOBAaHMI XapaKkTep MPHYNHOBO-HACITIIKOBOTO 3B’SI3KYy B XOJi CKOEHHS 3JIOUMHY 3a
CHiByYacTi I[IJIKOM BiJIMOBiJla€, Ha HALIY JIyMKY, KOHLEMIIil «OIBIHHOTO MPUYMHOBO-HACIi -
KOBOT'O 3B’ SI3KY».
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Taki BUCHOBKM BHUILUIMBAIOTH i3 aHaNi3y TyMadeHHS BUHHM Ta MPUYUHOBO-HACIIJIKOBOIO
3B’s3Ky B koMeHTapsax KpuminanbHoro kogexcy YkpaiHu, sIKIO CIUPATUCS HA AOKTPUHY, 3a-
CHOBaHy Ha MPUHLMII COLiabHOrO HaTypaji3my. BoHu, 30kpema, 3acBiauy0Th rocTpy noTpe-
Oy CTBOpEHHS HOBOT KpHUMiHAJILHO-TIPABOBOI JOKTPUHU B YKpaiHi.

I Kocmenxo O.M. Tlpuauun Harypanismy B HOpuAuuHiii Hayui i kpuminomnorii // TlpaBosa cuctema
VYkpainu: Teopis i npaktuka. Te3n nomoBinei i HAyKOBHX MOBiOMIIEHb HAyKOBO-TIPAKTHYHOI KOH(EpeHLil.
(Kwuis, 7-8 xoBTHs 1993 p.). — Kuis, 1993. — C. 390-392; Kocmenxo O.M. OcHOBHE MUTaHHS IPAaBO3HABCTBA
3 Mo3uii couianpHoro HatypamisMy // [Ipobiemu dinocodii mpasa. —2003. — T. 1 . — C. 72-78.

2 Hayxoeo-npaxmuunuii koMeHTap 10 KpuminanbHoro komekcy Ykpainu / 3a pen. M.I. MenbHuka,
M.I. XaBponoka. — K., 2003. — C. 72.

3 Haykoeo-npaxmuunuii xomentap no KpuminanbHoro komekcy Ykpainm / 3a pen. B.B. Crammca,
B.A. Tanis. — K., 2003. — C. 66.

4 Cosemckuii SHUMKIONEANYECKHI cloBapk. — M., 1988. — C. 914,

5 Hayxoso-npaxmuunuti komentap no KpuminansHOro xomekcy Ykpainm / 3a pex. M.I. MenbHuka,
M.I. XaBponoka. — C 255.

6 Hayxoeo-npaxmuunuti komeHntap mo KpuminansHOro Komekcy Ykpainm / 3a pex. M.I. MenbHuka,
M.I. XaBponoka. — K., 2003. — C. 79.

7 Hayxoeo-npaxmuunuti xomenrap 10 Kpuminanbhoro komexcy Ykpaimu / 3a pen. B.B. Crammca,
B.A1. Tamisa. — K., 2003. — C. 85-86.

Ompumano 10.07. 2004
Pesiome

B crarse cTaBuTCS M pemraeTcs mpodiemMa HCIoIb30BaHHS YTOJIOBHO-IIPABOBOH JOKTPHUHEI MPH MOATOTOB-
K€ KOMMEHTapHeB K YTOIOBHOMY KoJeKcy YKpauHbl. ABTOp MpeasiaraeT npu koMMeHTupoanuu YK ucnosb-
30BaTh YTOJOBHO-TIPABOBYIO IOKTPUHY, OCHOBAHHYIO Ha TMPUHLIUIIE COLMATBHOTIO HAaTypaau3Ma. OTO MO3BOJIs-
€T, B YaCTHOCTH, TTO0-HOBOMY OIPEJEINTh IOHSATHE BHHBI B YTOJOBHOM MpaBe. BiHa B mpecTyruieHnH, mo
MHEHHIO aBTOpa, — 3TO MPOSIBIEHHE KOMIUIEKCA CBOEBONIUA M MILTIO3UH B BUJE COBEPILEHUS MPECTYILICHUS.
Komrrekc cBoeBONMS M WILTIO3UIT MOXKET MPOSIBISITECS B (JOpME YMBICITIA MIIM HEOCTOPOXKHOCTH. MHOE noHH-
MaHHe BUHBI, IPEAJIaraeMoe B CyIIECTBYIOIIX KoMMeHTapusx Kk YK, — mpotuBopeunso.

B crarbe ¢popmyaupyeTcss KOHLENUUS «BUHOBHOM MPUYACTHOCTH» U TIOHATUE «IABOWHON MPUYMHHO-CIIE-
CTBEHHOMH CBSI3U» B YTOJIOBHOM IpaBe. [1o MHeHUto aBTOpa, JOCTUYD Liej1el, KOTOpble CTaBATCs epe KOMMEH-
taropamu K YK, MOXKHO JHUIIb pa3BUBasi HOBYIO YTOJIOBHO-MPABOBYIO JOKTPHHY B YKpanHe.

B.O. IBAIIIEHKO

Bima Onekcanopiena Ileawienko, xanoudam
IOPUOUYHUX HAVK, OOYEHM Kaheopu KPUMIHATb-
Ho2o npasa ma kpuminonozii Kuiecokozo opu-
ouunoeo incmumyny MBC Yxpainu,

TOPT'IBJISI J)KIHKAMU TA JITbMHU: CYYACHUI CTAH I TEHAEHIII{

BopoTbba 3i 3JTOUYNHHICTIO — OJUH i3 MPIOPUTETHUX HAMPSAMIB COIiAJIbHOT TONITHKHA YK-
painu. Lle crocyeTbes i OOpOTEOM 3 TOPTiBIIEIO KiHKAMH Ta AITbMU — MPOOJIeMH, 10 Hadyaa
MiXKHapOAHOTO Xapakrtepy. HemoonuHoki (hakTtu mpogaxy 3a KOpJIOH yKpaiHChKHX JKiHOK Ta
JliTell 3yMOBMJIM BCTAHOBJICHHSI KPUMiHAIIBHOI BilMOBiNaIbHOCTI 3a TOpriemto jroapmu. Oc-
HOBHI 3aBJIaHHs 00POTHOM 3 MM BUAOM 3JI04YMHY BU3Ha4YeHi KOMIIEKCHOIO MporpaMoro mpo-
Tuaii Toprieai moasmu Ha 2002-2005 pp., 3arBepmkeHoro [Toctanosoro Kabinety MiHicTpis
VYkpainu Ne 766 Bin 5 uepsus 2002 p.

© B.O. IBamenko, 2004
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[Ipo HasBHICTB IILOTO CYCHiJIBHO HeOe3nmeyHoro MissHHA Ounn Ha cnonox me B XIX Ta Ha
nouatky XX ct. AM-Pin Otto I'enne, M. T'epuer, C. [orens, B. leptoxkuncekuii, M. Jlypma-
HoB, Y. Jlom0Opo30, @. Jlict, I. ®eppepo, C. [llamxkos, ®. SAHoBchbkUit. SK 37104MHA MiXXHAPO/-
HOTO XapakTepy TOprieito kiHkamu # aitemu BuBuanu LI1. baimenko, JIL.LH. anenceka,
L.I. Kapnenp, 1.1. Jlykamyk, A.B. Haymos, B.I1. ITanog, }0.0. PemetoB. I1po Toprieito iarons-
MU TpaHCHAI[iOHANBHUMHU 3JI0YMHHAMH YTPYMOBAHHSIMH ITHCATl B HAyKOBUX MpaIsx
I.0. 3opin, B.€. Emino, B.I. Kynukos, A.l. Konnos, B.B. JlyneeB, A.C. OBYMHCHKUH,
B.C. OBuuncekuii, C.C. OpunHcbkuid, B.O. Tankesuu, M.I1. SI6n0koB. [IpoTe BuBYEHHS MpoO-
Onemu TOpriBii xKiHKkaMu U AiTbMU B YKpaiHi nepeOyBae 11e Ha MOYaTKOBOMY eTalli.

Huni Hemae moctatHboi iHpopMalii mpo peaibHy KiNbKICTh YKPaiHCBKUX XKIiHOK i AiTeH,
KOTPi MOCTPaXAAIH BiJl Mi>KHAPOHOT TOPTiBJIi JIIOABMHU. AJle BCe YacTillle B 3ac00ax MacoBOl
iHpopMallii 3’ABIAIOTHCS TIOBIJOMJICHHS TIPO AisUTbHICTh OKpEMHX 0Ci0 200 3JIOUMHHUX TPYII,
SKi i pi3HUMH NPUBOAAMH Ta 3 Pi3HOI0 METOI0 MOCTaYaloTh YKPaiHCHKUX TPOMAisH 3a
KOPJIOH.

3a ganumu MiHicTepcTBa BHYTpILIHIX clipaB YKpaiHu, ynponosx 1995-1997pp. ynepiue
OyJ10 3apeecTpoBaHo 16 (hakTiB BUBO3Yy YKpaiHCHKUX JiBYaT B iHINI KpalHU AJs 3aHITTSA Tam
npocTutyieto (JIHinmponeTpoBchka obnact — 3 ¢akty, JloHenpka — 4, 3akapnarcbka — 2, 3a-
nopisbka — 4, Mukonaicbka — 2, XepcoHcbka — 1)1,

VYV 1998 p. nix nprBoIOM IMpalieBIaITYBaHHS 32 KOPJOH HE3aKOHHO BUBE3eHO 158 kKiHOK i
JiBUaT, AKUX Mi3HillIe BUKOPUCTOBYBAIHN y cepi cekc-0i3Hecy?. Beboro B YkpaiHi 3 uacy BcTa-
HOBJIEHHS KPUMiHAJIbHOT BiJNOBIJANBHOCTI 3@ TOPTiBJIIO JIFOABMHU [IPABOOXOPOHHI OpraHu BU-
ssBuk nioHaa 600 37m04KHIB 11bOTo BUAY. 3a iHpopMaliiero YnosHoBaxkeHoro BepxosHoi Pagu
VYkpaiHu 3 mpaB TIOOUHY, 32 OCTaHHI poku Maibke 100 Trc. ykpaiHOK IIIIXOM 0OMaHy BHBE-
3€Hi 32 KOPJIOH 3 METOI BUKOPUCTAHHS B CeKc-0i3Heci3.

B ycbomy cBiTi koxHOTO poKy Bin 700 TuC. 0 2 MITH XiHOK i HiTe# cTaioTh 00’€KTaMu
KymiBni-npopaxy. [IpoBinHMMHU KpaiHaMU-TIOCTa4YalbHUKAMHU JKiHOK JJISl CBITOBOTO cekc-0i3-
Hecy cranu Ykpaina, binopycs, Monnoga, Jlarsis ii Pocis. HalilliHHIIINM TOBapOM BBaXKatOTh-
Csl YKpPATHCBKI Ta pOCIWCHKI XKIHKH.

Oco0nuBe 3aHETIOKOEHHSI BUKJIMKA€ BUYMHEHHs TOMIOHMX 3JI0YMHIB MPOTH AiTed. AJke
3aBXKAM OyJau OKpeMi 0COOH, SKi BUKOPUCTOBYBAJIM JJIsi CEKCY JAiTeH i MijliTKiB, MepeBaXHO
niBuar. [lonuT Ha Takuit «ToBap» € i Tenep 3a KOPAOHOM. Sk BBaXKaroTh crieriajictu [areprmo-
JIy, IOPiYHO y CBITi MaiiXe MiJIbHOH JiTel BUKpaJaroTh, MPOJAIOTh a0 iHIINM YHHOM 3aIy-
4yaroTh J0 cepu cekcyallbHOTO Oi3Hecy, MPUOYTKH SKOTO OI[IHIOIOTHCS B S MIIPI J0JapiB
CLIA4.

3 MeTor BHBUEHHS CHUTYyalil B YKpaiHi, IO cKajacs y 3B’S3Ky 3 MOMIMPEHHSIM TOPTiBIi
KiHkamu Ta AitbMu, MOM ynpogomx aucronaga 1997 — mrotoro 1998 pokiB mpoBeneHO
JOCITi/KeHHs i€l mpobnaemus. Y Mexax AociimkeHHs onutaHo 1199 xiHOK i giBUaT Bikom
15-35 pokiB, siKi TpeacTaBIsIM B OCHOBHOMY JBi coliajbHO-AeMorpadiuHi rpynu — CTy-
JIEHTIiB Ta Y4HiB (3a TiMOTE3010 OMUTYBaHHs — Lie Tpyna pU3MKY, YIEHH K0T MOXYTb CTaTH
00’€KTOM Mpoaaxy 3a KopaoH). [IpoBeneHo podoty 3 Gpokyc-rpynaMu MOTEHLIHHUX KepTB (i3
168 niBuyaTamu i kiHKamMu BikoM 15—35 pokiB, sKi MelIKarOTh B YKpaiHi i yTBOPIOIOTH TO-
TEHI[IfHy IpyTy PU3HKY, a TAKOX )KiHKaMH, SKi CTaJIM )KEPTBAMH 3JI0YHMHIIIB — TIOCTAYaIbHUKIB
)KiHOK). [TpoBeneHo mornmubieHi iHTeps’to 3 21 KiHKOIO, SKi MpaltoBalii Yd 30UparOThCs Tpa-
roBaTu 3a kopaoHoMm. Onurano 20 ekcnepriB, 00i3HAHUX 3 MPOOIEMOIO TOPTiBIli KiHKAMH B
VYkpaiHi.

JocmipkeHHs Jano 3MOTY BCTAHOBUTH IPUYMHH, SKi 3MYIIYIOTH TPOMaisH YKpaiHu
eMirpyBartu abo BHDKIKATH 32 KOPJAOH Ha poboTy. 3okpema, 53,4 % pecnoHIeHTIB MOTHBYBa-
JIM CBOT HaMipHW MparHeHHsIM 3apoOuTH rpoiuei, 28,9 % — nmomykamu podotu. Cepen iHIINUX
MPUYMH BUI3/Ly 32 KOPAOH >KiHKM Ha3WBaJIM NIPArHEHHS HAKOTTMYWTH TIEPBUHHUIA Karitaj, 1mo-
IIyKW TIPUTOJl, 00’ €JHAHHSA 3 CiM €0, TOCSATHEHHS MOMITUYHOT CBOOOIM i iHIII MPUYHHH.

OpieHTOBaHI Ha mpailo 3a KopaoHoM 61 % onuTaHuX, OiNBLIICTh IKMX MAE HaMip MpaLto-
BaTH 3a KOPAOHOM TpuBanuid yac (Kinbka pokiB). ITokazoo, wo 10,9 % onuraHux pecrnoH-
JCHTIB 3TOIHI MOIXaTH MpAIFOBATH 32 KOPAOH HATIBJIETaNbHO UM HeJleTrajibHo, 7,6 % — HaBiTh
SIKOHW 3HaJTH, 110 Ha HUX TaM Yurae Hebesneka, 3,6 % — HaBiTh 32 yMOBH, IO iX CAMUX MOXYTh
[IaHTaXXyBaTu abo 3arpoXKyBaTd IXHIM pogudaM.
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AHati3 BiKy ONMHUTaHUX KiHOK BHSBMB TaKy TEHJEHLiIO: 3i 30iMbLIEHHSIM BiKy Opi€HTawis
Ha BUi3]1 32 KOPAOH 3MEHIIyeThcA. Tak, sIKIIO cepell omUTaHuX BikoM a0 20 pokiB yacTka ocio,
AKi He MalOTh HaMipy eMirpyBaTtH, cTaHOBUTb 38,2 %, To cepen onuTaHux BikoM 21-30 pokis
BoHa nocsirae 45,1 %, cepen OMUTaHUX CTAPIIOTO BiKY iX 47,7%. JlocnimKkeHHs cBin4arh, 1o
B TEHETA TOPTiBIIiB )XUBUM TOBAPOM MOTPAIISIOTH )KiHKH Pi3HOTO BiKY i COIIaTbHOrO CTaHO-
Buma. Bimowmi ictopii i mpo HemoBHOMITHIX, i mpo 50-piunux. IIpore cepemHiit Bik >kepTB
TOPTiBLiB JIFOAbMH CTAaHOBUTH 20 pOKiB.

3a marepianamu JOCHIDKEHHS, A0 IPYNH PEanbHOro pu3uKy (KiHOK, fKi MOXYTb CTaTu
JKePTBOIO TOPTIiBLIB) HAJIEXKATh 3TOAHI BUIXaTH MPAIFOBATH 32 KOPIOH: HElleralbHO; HABITh 3a
HasBHOCTI HeOe3mneKku i cebe abo CBOIX poanyiB B YKpaiHi; TAHIIOPUCTKH, CITiBAYKH, CTPHUTI-
THU3EPKH, 0X0Ui MPAIFOBATH B raly3i po3Bar, HiYHUX KIy0ax; Ti, XTO OBIpAIOTH OrOJIOIIEHHIM
HUTIOOHMX i TPYAOBUX areHTCTB LIOA0 MOXKIIMBOCTI YKJIaJlaHHs 1IJIF00IB 1 Ipalli 3a KOPIIOHOM.
3a BiKOBUMH XapaKTepUCTHKaMH Maibke 45 % ONMUTaHUX Ili€] IPYMH CTAHOBIATH JKiHKH BiKOM
15-19 pokiB. BogHouac Tak 3BaHa «KOHTPOJbHA» IpyMa Takoro Biky cTaHOBUTH 32,4 %.

Binbuicts onutanux xiHok (78 % i 83,6 %, — BiANOBIAHO B IpyIli peajbHOro pU3UKy i
KOHTPOJIbHIN TpyTIi) BiAMOBIIH, 110 HE MaIOTh MPOIO3MIIIi MPAIFOBATH 32 KOPIOHOM. AJle KOXK-
Ha T’sATa XiHKa i3 TPYNU peaibHOrO PHU3MKY BiJNOBiJa HA 1€ 3alUTaHHS CTBEPIHO. AHai3
MOXKJIMBHX KpalH BUi3Ay BUSBHB, IO OiNBIIICTH KiHOK 3 TPYITH PEabHOTO PU3HUKY MaJH Mpo-
no3uii npamrosat B Himeuunni (29 %), CIUA (11,8 %), [onbwi # Yexii (mo 9,2 %). Kinku
3 KOHTPOJIbHOT rpyNy HaiyacTille OTpUMyBalld Mpono3ulii npamroBaru B Asctpanii, CILA,
Yexii (mo 15,8 % pecrnoHneHTIB).

[IpakTriKa CBiTYKTh, 110 HAKOiNbIIEe BUBO3SATH JKiHOK JJIsl TOPTIiBi 10 TAKKX 3aXiTHOEBPO-
MEeNChKUX MICT, e aKTHBHO JiFOTh OpraHi3oBaHi 3yi0unHHI rpynu: @pankdypt (Himeuunna),
Hiuna (®panuist), Binens (ABcTpis), bononss (Itanis), ['eepnen (Hinepnanau), AHTBeprieH,
Bproccens (benbris).

Binburicts xiHoOk ycix rpyn (53—-58 %) 3anpoiyBanu Ha poOOTy 3a KOPAOH pOAMYi, 3HAM-
oMi — rpomasiHA Ykpainu. KoxkHa deTBepTa *KiHKa 3 TPYIH PealbHOrO PU3UKY U TPETs 3 KOH-
TPOJIBHOT IPYNH OTpUMYBaJia Taki np0n031/1ui'1' BiZ dipm i3 TpaueBIIAITY BaHHs. AJie KIHKH 3
TPyTH PeanbHOTO PUSHKY Maiike BIBiui wacTime OTpHUMYBaJTH nponosnnu BiJl iHO3eM1IiB, 110
MOX€ CBiJIYMUTH MPO HASBHICTh y HUX CTAIMX YU HCplO}II/I‘{HI/IX KOHTAKTiB 3 iHO36MHHUMHU TPO-
MaJisHaMK a0o0 MPO MparHeHHs BCTAHOBUTHU 1 3aKPiMUTH TaKi KOHTAKTH.

Boanouac, 14 i3 18 onutaHux XiHOK, SIKi BXKe MpallOBalIM 32 KOPIOHOM, MParHyTh BUixa-
TH Ha po0OOTY 3a KOPIOH 3HOBY. Pemita BBaXaroTh, 0 Tpeda OyTH 00EpeKHIITMMHU HACTYITHO-
ro pasy i He pOOUTH TOMMUIIOK.

[TpoBeneHe AoCiMKeHHS i 3aI0KyMEHTOBaHI (haKkTH 3acBiUWIIN, 10 OCHOBHUMU KpaiHa-
MH BHBO3Y yKpaiHCBKHMX JKiHOK i mitedt € Typeuumna, I'peuis, Kinp, IOrocnasis, Cepbis,
BocHis, ['epuerosuna, Yropuimna, Yexis, Xopsaris, Himeuunna, O6’ennani Apadcbki Emipa-
Tu, I3paine, Cupis, Kuraii, Hinepnaunu, CILIA, Kanana, Snonis.

JocTymHicTh i emeBe TPaHCHIOPTYBaHHS «KUBOTO ToBapy» 3 LleHTpansHoi Ta CximHOT
€Bponu 10 KpaiH 3aximHol €BpoNy 3yMOBUJIM 301IBIIEHHS KiJIBKOCTi )KepTB — BUXIMMLIB i3
€BpONECchKHUX KpaiH. 3a miapaxyHnkamu, Big 200 g0 500 Thc. *iHOK BBe3€Hi 10 PO3BUHEHUX
KpaiH Ha3BaHOT'O PerioHy.

Posrisiiarount muisxu i METOAM «TOPTiBIi )KUBUM» TOBapoM B YKpaiHi, MOXKHa BCTaHOBH-
TH MEBHY CUCTEMY BTATHEHHs B Hei LUIAXOM oOMaHy. 3MOYMHLI BAAIO BUKOPHCTOBYIOTh He-
00i3HaHICTh KIHOK i3 3aKOHOZABCTBOM CBOE€iT KpaiHM Ta KpaiHW B’i311y, BiIOWPAIOTh Y HUX JO-
KyMEHTH, BHACITIOK YOTO >KiHKW OMUHSAIOTHCS 33 KOPAOHOM 0€3 Bi3H, machopra i rpormei, 6e3
3HaHHS MOBHU Ta 3B’s3Ky 3 pigHuMU. BoHu daktnyHO mepeOyBaroTh y CBOIX rocnoaapiB B
yB’s3HEHHI. 3a JaHuMH HeypsiaoBoi opranizauii «Jla Crpana-Yipainay, mume 15 % kiHOK, sKi
BUIXaNU Ha poOOTy 3a KOPJOH i OyJIM BTATHYTI TaM y MPOCTUTYLLiI0, YCBiTOMIIIOBAJIH 10 BUI3MY,
AKa AiAIbHICTD X TaM uekae. Maiixe 40 % jKiHOK He ySBIISIIM, 1€ i KUM BOHH NPALlOBATUMYTh
(BOHM TIOTOMKYBaNHCs Ha Oymb-sKy poOoTy), 25 % Oynu BIEBHEHI, IO MPAIIOBATHMYTh
o(iniaHTKaMu, MPOAABISAMH, AOTISAIATUMYTh 38 XBOPUMH, TITbMH TOIIO.

OnHuM i3 MeToIiB BepOyBaHHS JKiHOK € TPYIIOBi Yoy, siki (ipMU-BepOyBaIbHUKH CKIlaaa-
I0Th TaKUM YMHOM, 100 yMOBH HaiiMy i xapakrtep mpodecii Oyau chopMyap0BaHi HEUITKO,
1100 3aMacKyBaTH peaqbHUN BUA TXHBOT AisibHOCTI. Hepinko 37104nHII BUKOPUCTOBYIOTH CH-
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CTeMY 3aKOJI0BaHHMX OTOJIOLIEHb y 3aco0ax MacoBoi iHpopmarii. 3a ouinkamu, 20 % BuBe3e-
HUX 32 KOPAOH XiHOK Oynu 3aBepOOBaHi Yepe3 OroJoUIeHHs B 3acobax MacoBoi iH(opmarii.

Pi3HOBHIOM 1ILOTO METOAY € BepOyBaHHS MOJIOJUX JKiHOK i1 poOOTH odilliaHTkaMu abo
MOKOiBKaMM B KpaiHax 3aximHoi €Bponu. OCHOBHEMH CIIOKYCaMH ISl AiBYAT € BEJIHUKa IUIaT-
HS, SIKY iM OOILIOTh, MPOI3]] 32 paXyHOK (ipMu, MBUIKE OGOPMIICHHS Bi3U, yTPUMaHHS, Xap-
YyBaHHS, )KUTJI0, PO3Baru Ta ekckypcii. ToMy i po3nodnHaeTses podoTa MpoCTUTYTKH 3 Oop-
ry: MOTpiOHO MOBEPHYTH Ipollli 3a opOpMIEHHS Bi3M, YKJIaJEHHS KOHTpakTy, aBiabinert, 1o-
CTaBKy [0 Micls MPU3HAYEeHHS, )KUTIIO i XapuyBaHHS.

VYcknagHioe cuTyallito Ta 00CTaBuHA, 10 piBeHb 0€3p00iTTs B Oararbox KpaiHax JOCHTH
BUCOKHUI1. A OCKUIBKH yPSIH MEPemyCiM MiKIyIOThCS PO AOCTATOK CBOIX IPOMAJISTH, iHO3eM-
M 3QJIMIIAEThCS a00 HAMOpyAHila i HU3bKOOTIauyBaHa poOoTa (HAMPUKIIAA MUTTS TOCY-
Iy), abo iX 4eKaloTh «BaKaHCi1» MPOCTUTYTOK.

Otpumatu oginiiiHo poOOTy 32 KOPAOHOM MOXYTh I'POMaJSHM KpaiH, L0 HaJeXaTb A0
€sponeiicskoro Corosy. HeneranbHa po0oTa nepeciiayeTbcsi 3aKOHOM, a Oe3neKa skiHKaM He
rapanTyetbesi. ToMy BIAIITYBaTHCS Ha BUCOKOOIUIAYYBaHy POOOTY 3a TUMHU MpodecisMu, sKi
Ha3MBAIOThCA B OTOJIOIIECHHAX (0(illiaHTKH, MOJENi, TYBEpHAHTKH), MPAKTUIHO HEMOKIIHBO.

3a3HaunMo, IO MPALIOBaTH B raiy3i MpaleBIallTyBaHHS 32 KOPIOHOM B YKpaiHi MaloTh
npaso Juiie Gipmu, sSKi MalOTh BiqmoBiaHy minenHsiro. [Ipore 3HauHa yacTHa 0ci0 moTparuise
32 KOPJIOH 3 METOO TpalleBIAIITYBaHHS Yyepe3 Mepexki MOCepeIHUKIB i MOCTaYalbHUKIB, SKi He
odopmieni B odiuiiiHi pipmu.

[Mopsin i3 TopriBiero KiHKaMU BUKOPUCTOBYOTH 1€ i TaK 3BaHY «TOPTiBIIO MPUCIYTOIOY,
0 CTOCYEThCS TepeayciM BUXIAMIB i3 OiTHUX KpaiH. Pa3oM i3 TSHKKMMU yMOBaMHM mpaii it
JKEPTBHU 3a3HAIOTH (hiHAHCOBOI €KCIUTyaTallii, BAKOPHCTOBYIOTBCS ISl CEKCya bHUX MOCIYT.

Ille omHe 3 HAWMOMIMPEHIIINX TPUKPUTTIB TOPTIiBIi )KUBIM TOBAPOM i METOIOM MiAIIyKy-
BaHHS JKEPTB TOPTiBIi € IUTIOOHI OrOJIOLIEHHs Ta KOHTPaKTH. € BUMAIKN BUKOPUCTAHHS 3 Li€I0
METOI0 KOMIT' FOTepHOi Mepexi [HTepHeT. Maiixe 42 % aiByart, siki BUDKIKAIOTh 33 KOPIOH,
PO3paxoByIOTh Ha BIanmuii muto0. JKiHOK i3 KpaiH 3 HU3bKHM JOCTaTKOM HaceJeHHs HaiiMadi
PO3PaxOBYIOTH BUKOPUCTATH SIK JIeIIeBY poOody CITy abo CeKc-TOBap I JOMAITHBOTO MiHi-
ooprento.

3a KOpIOH yKpaTHCHKi XiHKM MOTPAIUISIOTH i Yepe3 TypUCTUYHI (ipMHu.

Pesynwratu gociimxenHs, nposeaenoro MOM, 3acBigumniy, 110, 3B2Kat041 Ha YaCTKy MO-
JIOAMX JKIHOK Yy TPyMi peabHOro PU3MKY (cepel pecrnoHaeHTiB — Bif 25 no 45 % piyar Ta
JKIHOK BikoM 15-35 pokiB), MO>KHA OOUMCIIUTH, L0 Cepel] HaceJeHHsA KpaiHH B LIbOMY Billi (3a
JaHuMu Ha 1997 p. OinbIr K 5 MJTH 0€i0), 10 TPYNH PeabHOro PU3KKY (MOTEHIiHHUX KEepTB
KOHTpabaHan) MokHa BimHecTH Big 1250 no 2250 Tuc. xiHOK YKpaiHu)s.

3 norsMy MpaBoBoOi BiAMOBIAALHOCTI BAKJIMBO BUBYMTH 1 KOJIO 0Ci0, SIKi TOPTYIOTB JIFO/Ib-
Mu. 3pigka — Le npuBaTHi ocobu. Sk mpaBuno, y LbOMY BHIi 3/I0YMHIB JOMiHYIOTh
KpUMiHaIIbHI yTPYIOBaHHS, AKi CKOIOIOTH TAKOX 1HILI 3JI0YMHH, 30KpeMa MOB’sI3aHi 3 HApPKOTH-
KaMH Ta 30pO€ro, a3apTHUMHU irpaMH, BiJIMUBaHHAM IPOLIEH, NiApOOKOIO JOKyMEHTIB, OaH/1u-
TU3MOM. IM He CKIIaJHO TEepeMiCTHTH JKiHOK 0 iHINOI KpaiHW 3ajexHo Bim momuty. CBOIO
JUisUTBHICTD 37I0YMHIL TTOOY/TyBaJIy, CTUPAIOYHCH HA PO3BUHEHY MPAKTHKY IMiJKYITy TIO0CaJOBUX
oci6. Taxi BUMagKy BCTAHOBIIEHI B XO/i pO3CIIiyBaHHSI KPUMiHAJIBHUX CIPaB, MOPYIICHNX 32
(akTaMu Toprisii MmoabMU B YkpaiHi. CX0Xi TEHIEHIIT criocTepiraloThes i B iHIIMX KpaTHax.

3ocepemxeri B M. Mocksi abo M. Kuesi Mepe:xi, ki BeILyTb TOPriBito XKiHKaMU i AiTbMHU,
MOIIUPWIINCS Ha cXif — 1o Snowii i Tainanmy, Ae TUCAYI MOJOAMX CJIOB’ STHOK MPALIOOTh MPO-
CTUTYTKaMH, a TAaKOK Ha 3aXif — 10 AJpiaTUaHOro y30epexoks i aani. Li muisxu KoHTposIro-
FOTh POCIHCHKI, YKpaiHChKi Ta iHIII €THIYHiI i Mi>kKHAI[IOHABHI OpraHi30BaHi 3JI0YMHHI TPYTIH.
HagiTb sixmio wi rpynu 6e3nocepenHbo He 3aJlisiHi B epeBe3eHHi JKiHOK 32 KOPIIOH, TO BOHU
320€3Me4yI0Th OXOPOHY, TUJIOBY» MiATPUMKY OpraHizaropaM i BUKOHABIISIM, JiIOTh SIK MOCe-
pelHUKM 3 BIaCHUKaMHU OyIMHKiB pO3MyCTH B Oararbox KpaiHax i, 3BUUaifHO, mocTadyars (ab-
IIUBI JJOKYMEHTH.

3a maHUMM pOCIfiCBKUX HAYKOBIIIB, KUTAHCBKi 3IOYMHHI TPy — «TPiajn», MalouH po3ra-
Ty>XeHy 3aKOpIOHHY Mepexy, 0e3 YCKIaTHeHb BeOyTh TPaHCHAIIOHAJIBHY 3JIOYNHHY
JisUTBHICTB, Y TOMY YMCIIi OpTaHi3amito MIPOCTUTYLil, MepeBe3eH s Heneranis’. 3I0YnHII Jac-
TO BUKOPHCTOBYIOTh «HEJIETaliB», TOOTO 0Ci0, AKUX BOHM HelleraabHO MepenpasisioTh 3a Kop-
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JIOH SIK pa0iB, 3MyILIYIOUHM iX MEepeBO3UTH HAPKOTHKH, CTaBaTH MPOCTUTYTKaMHU abo CKOIOBATH
3n0unHU. « Tpiaan» MposBIAOTH BUCOKY aKTUBHICTb y 3axifHiit €Bporii, 0co0n1Bo B AMCTep-
nami ta JIoHmoHi.

JispHICTE STIOHCBKOT «SIKYI3W» NOCHUTHh aKTUBHA MPAaKTHYHO B ycix kpaiHax [liBmeHHo-
cXigHOi A3ii, Ha ['aBalicbKUX OCTpPOBaX, Jie AMTOHCHKUM 3JIOYMHIISIM HAJISKUTh TIPOBiHA POJTb
B oprasizarii cexc-0i3Hecy. TopryroTs xiHKaMM Tako)X TalChKi KpuMiHaNBHI Mepexi. [1ifoTh
NpHHANMHI ciM «ciMeit» y banrkoky, Tainaunnui, ski BepOyroTh i IpofatOTh a3iaTChKUX JKIHOK Y
pi3Hi KpaiHu cBiTy g mpocTtutyuii. TopryroTs ntoapbMu MONbCHKI, anbaHChKi, Hirepiiicbki
3JIOUMHHI Tpyny. YKpaiHChKi (paxiBili, 30KkpeMa, BBRKAIOTh, III0 KOHTPOJIb TPOCTUTYIIIT € Of-
HUM i3 OCHOBHUX JpKepell MPUOYTKiB Takoxk i aiist « Curuitiicbkoi Magii», B’€THAMCHKHX Ta KO-
PEHCHKUX OpPraHi30BaHMUX 3JMIOYMHHHX TPYTIS.

BaxxnuBo 3ayBaskuTH, 110 TOPTiBJS JHOABMH — 1€ MPOOJeMa, sika He 0OMEXYEThCS JTUIIE
cekc-inxycTpieto. Kpim cexcyanbHoi ekcrityararlii, TOprytoTh KiHKaMu i IiTbMHU 3 METOIO 3a-
JTy4yeHHs B OOproBy kabally, BTATHEHHS B 3JIOYMHHY AisUIBHICTIO, )K€OpalTBO, YCUHOBJICHHS 3
KOMEpI[iHHOIO METOI0, BUKOPUCTAHHS B 30poiHUX KOH(IiKTaX abo sik GiocupoBuHy. HuHi €
0e3J1iy BUMAIKiB BUKOPUCTAHHS K JKiHOYOI, TaK i 40JIOBi40T paOChKoT poO0YOi CHITH B Pi3HUX
rajy3sx eKOHOMiKH. AJie ohilliiHUX JaHUX PO MOIIUPEHHS TAKOTO SBUIIIA HEMAE.

besnepeuHoto € it Ta ob6cTaBrHa, Mo Ui YKpaTHU TaKuii 37I04KH, SIK TOPTiBJIs JIFOIBMH, HE
HoBuUH. JlocaimHUKHM 3a3Ha4atoTh, o e X V-XVII cT. ykpalHcbki TepuTopii Oynu mxepenoM
nocravyaHHs pabiB Ha TaTapchki puHku B Kpumy. 3BinTH iX po3Bo3unu B kpaiHu CepeazeMHO-
Mop’si. HalimopoXKuuM JIFONCHKAM TOBAapOM TaTapH BBaXKalus YKPAaiHCHKUX KiHOK. [lonoH i
MpoJaXx y pabCTBO — Takoro OyJia JoJis 6araTboX *iHOK-YKpaiHOK THX YaciB.

Huni Toprieng xinkamu i m1iTbMu HaOyyna HOBMX HeOe3NMeYHUX TeHIeHMid. MixkHapoaHi
TOPTiBIIi )XUBUM TOBapOM aKTHBHO BHUKOPHCTOBYIOTH TEPUTOPil0 YKpaiHW Ui TPaH3UTHOTO
KOHTpPabaHIHOTO MPOBO3Y AiTel a3iaTChKOT0 MOXO/PKEHHS /10 €BponelichKuX Kpaid. He nmpumnu-
HSETbCA ¥ 3IOYMHHA AiAJBHICTh MICLEBUX 3JIOYMHHHMX TPYI, SKi HEMOBHOJITHIX yKpailHLiB
«EKCTIOPTYIOTHY» 32 KOPHOH.

3a3HauMMo Ie oHy TeHIeHIIiro. XKiHKu, SKi cTanu >kepTBaMu TOPTiBIIiB JFOILMH i 3a KOp-
JIOHOM OyJT¥ 3MYIIIEHi CTAaTH MPOCTUTYTKAMHU, TTOBEPTAIOTLCS Ha OATHKIBIIUHY 3 TPABMOBaHOKO
TICUXiKOI0, BUKPUBJICHUMH MOPAJIBHUMU [[IHHOCTSMH, BBKAIOYH, 10 MPOCTUTYIiS — 1Ie 3BU-
yaifHa poOoTa, MOXKIIUBICTh 3apo0iTKy. [lepeOyBaroun neBHuil yac 3a KOPAOHOM, BOHM BTpada-
10Th 0a30Bi npodeciiiHi 3HaHHA | HABUYKH, He YSBISAIOThH K IPUCTOCYBATUCS TaM JI0 KHUTTH,
HE 3HAIOTh i a3iB THX «IIPaBUID), SKUMH KepPYIOThCs mpodeciiiHi mpocTUTyTKH. SIKII0 KiHKaM
yaanocs 3apoOuTH Xo4ya O HEBEJTUKY CyMy rpoliell y cekc-0i3Heci, KyIn BOHH OyJM BTATHYTI
uUIAXoM oOMaHy, 0arato 3 HAX He BBaXAIOTh ce0e JKepTBaMH, HABiTh BPAXOBYIOUU YKaXJIMBi
YMOBH, B SIKUX 1M JIOBEJIOCS KUTHU 32 KOPHOHOM. JliBuara i KiHKH, sIKi BTIKalOTh i3 CEKC-KIIyOiB
i OyIMHKIB PO3IYCTH, HEPIJKO LIyKAIOTh iHIIOT pOOOTH i MparHyTh 3aJUIINTUCS 32 KOPAOHOM.
[Ti3Hile wi >XiHKM HEepiAKO CTalTh BepOyBalbHULAMU i caMmi MigUIyKylOTh MaiOyTHil <«OKu-
BHH TOBap» AJISl 3IOYMHHUX YTPYIIOBaHb.

Hacamkinenp 3a3Ha4nMoO, 110 HE3aKOHHE TIepeBEe3eHHS W TOPTiBJIs JKiHKAMH, MiTiTKaMH, a
TaKOX YOJIOBiKaMU (TparuIstoThCs W Taki BUMaAKK) 3 KpaiH LlenTpanbhoi Ta CxigHol €Bpory,
B TOMY YHCII ¥ 3 YkpaiHu, 32 OCTaHHI pOKH HaOyJIM TAKOro po3maxy, 1o OOpOTHCS 3 UM Ta-
HEOHMM SIBUIIIEM MOXHA, JIWIIE MOEAHABIIN 3yCUIIIS 0aratboxX Jep)KaBHUX 1 HENlEpKaBHUX Op-
raHiB Ta OpraHizaliil sk Ha MiXHapOAHOMY, TaK i Ha HaliOHAJIbHOMY piBHsAX. HaykoBusM i
NPaKTHYHAM MpaliBHAKAM, Y TOMY YHCIi # NpaBOOXOPOHHHM oOpraHam, Tpeba i Hamami
JIOCTTiIXKYBaTH IPOOJIEeMH TOPTiBITi JTFOIBMH, Pi3Hi B HACUIIBCTBA i €KCIUTyaTallii, MeXaHi3Mu
CKOEHHSI TAaKMX 3JI0YHMHIB, BUABJIATH NIPHIMHN i YMOBHU iCHYBaHHS IUX SIBHI Y CYCITITBCTBI.

1 Hegons B.B. Toprisns iHkaMu — B A3€pKaJli PaBOBOTO peryioBanHs // Marepianu MixxHapoaHoro
ceminapy «[lomyk nuisaxis BUpileHHs npoOneMu 3amobiraHHs TOPriBii xKiHKaMu B YkpaiHi Ta popMyBaHHA
Kommexcroi nporpamu aii» (Kuis, 13—14 tpashs). — K., 1998. — C. 39.

2 JIe6iob M.A. BopoTs0a 3 TOpriBiero I0AbMH Ta 3aBJaHHs OPraHiB BHyTPilHiX cnipas // Bicuuk Vhisep-
cuTeTy BHYTpilHix copas. — 1999. — C. 35.

3 Heanoe H. He xonure, nesku, B [peuuro ryssts // Beuepuune Bectu. — 2000. — 11 despais.

4 3umun B. «Kpuupl 100BU» B KpUMUHANBLHOM acnekte / CoBerckas munuuus. — 1991, — Ne7. — C. 4.
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Ompumano 18.03. 2004
Pe3rome

B crarbe ocBelaeTcs KOMIUIEKC TPOOIEM TEOPETHUECKOTO 1 MIPAKTHUECKOTO XapaKTepa, CBA3aHHbIX C pa3-
paboTKO OpraHW3alNOHHO-TIPABOBEIX Mep OOPHOBI C TOpProwieil *KEHIIMHAMHU W IEeTbMHU. AHAIU3HPYETCS
KPUMHHOTEHHasl CUTyalus B YKpanHe, BO3HUKIIAS B PE3yJbTaTe JeSTelbHOCTH 3TOr0 MPEeCTYMHOro OusHeca.
BrisiBIIEHBI OCHOBHBIE IIyTHU OpraHu3alii TOProBJIU «KWUBbBIM TOBApOM», Cl'lOCO6bI BOBJICUCHUA WX B HEJICTAJIb-
HBIH ceKc-OM3HeC U Apyrue cepsl IesTeTbHOCTH.

OO0O0CHOBBIBAETCSI MBICIB O TOM, YTO MPELyIpeXIeHNEe TOPTOBIH KEHIIUHAMHI U JAETHbMH, dPPEeKTHBHASL
60pbOa ¢ MPECTYMHBIMU IPYIMPOBKAMK BO3MOXKHA JIUIIE HA MYTH KOHCOMUAAIMU YCHUITUN MEX Ty HapOIHBIX
OpraHu3anyii, TOCyJapcTBEHHBIX OPraHOB M OOIIECTBEHHBIX OpraHU3aLii.

B.B. KY/IPABIEB

Bixmop Bixmopoeuu Kyopsaesues, nepuiuii 3a-
cmynnuk I'enepanvrnozo npoxkypopa Yrkpainu

O3HAKH CYB'€EKTHBHOI CTOPOHH MMOCSATAHHS HA JKUTTSI
HOCIIB CYJIOBOI BJIA/IM ABO iXHIX BJIN3bKUX POINYIB
Y 3B'SI3KY 31 3AIMCHEHHSM ITPABOCY/IISI

3akoHoxmasels y cT. 379 KK He BU3HAB THX XapaKTepHUX O3HAK (MOTHB, METa), sIKi 3 ove-
BUJIHICTIO MOXYTb XapaKTepu3yBaTH Cy0'€éKTUBHY CTOPOHY LIbOTO 3JIOYHUHY.

VY migpy4HuKax, HayKOBO-MPaKTUYHUX KOMEHTapAx yKpaiHChKi BYeHi, BueHi kpaiH CHJI
Cy0'eKTHBHY CTOPOHY IIBOTO 3JIOYMHY BH3HAYAIOTH TaK: JJIA CY0'€KTHBHOI CTOPOHH 3JI0UHHY
XapakTepHa yMHCHa (opMa BUHH Ta MpsAMEN ymucen. Jleski aBTopu MpHu [IbOMY YTOYHIOIOTb,
JIOTIOBHIOKOUW HOTO iHTENEeKTyallbHUM MOMEHTOM YMUCITY, SKUM TIOBUHEH OXOTLTFOBATUCS, 30-
KpeMma, crienn¢piuHui colianbHuii cTaryc notepmijoro!.

BonHouac nesiki BUeHi BBaXarOThb, 110 Cy0'€KTHBHA CTOPOHA TOCIiPKYyBaHOTO 3JI0UMHY Xa-
paKTepU3y€eThCS TUTHKH IPSIMUM YMHECIIOM, Cy0'€KTUBHI O3HAKH 3iCTaBISIOTH i3 BOMBCTBOM IT0-
TEPITIJIOro i yTOYHIOKOTh: 3aKiHYeHe BOMBCTBO MOXKe OYTH BUMHEHE fK i3 TIPAMUM, TaK i 3 He-
MPSIMUAM YMHUCJIOM, OCKIJIbKM BUHHHWIA MOX€ BUMHSATH BOMBCTBO HE TIILKH 3 METO MPOTHIT
3aKOHHIH AiSIIBHOCTI MOTEPIIIOTO, a i 3 MOTHBIB MOMCTH 3a Hel, KONW HACTaHHs HACTIJIKYy Y
BUIVISIAI CMePTi BiH Moxe i He Oa)xaTH, a JIUIIE CBiIOMO MPUIMYCKaTU. Y 3MICT BUHU BXOAUTH
YCBiIOMJIEHHs] BAHHUM TOTO, 1O BiH MOCSTa€e Ha *XUTTS Cy[Ji, HAPOAHOIO 3acijareis, Mpu-
CSDKHOTO UM iXHIX POJIMYiB, MOCATAE Y 3B'A3KY 3 IXHBOIO JiJIbHICTIO HA BiANpPaBIE€HHS MpaBo-
CYIIsA2, 3 UUM CJIiJl TOTOJUTHUCS.

OnHak HaBeeHi apryMeHTH NOTpeOyIOTh YTOUHEHHS i KOHKpETH3aIlil, OCKiJIbKH BOHH JNC-
KyCiliHi 3 TEOPETUYHOTO TIOTIISI Y.

AHasi3 HallloHANBHOTO ¥ 3apyOiXKHOTO 3aKOHOAABCTBA Ja€ IMiJICTAaBU BBaXKaTH, 110 BU3HA-
YeHHs Cy0'€KTMBHOI CTOPOHHU AOCIIKYBAaHOTO 3JI0YMHY HaA3BHUYaiiHO CKaaHe. 3yMOBJIEHO
1e TAKKMHU 00CTaBHHAMH: IPHPOIOI0 ABOOO'€KTHOTO HACUIIBHHUIIBKOTO 3JI0YHHY, OCOOTHBOCTS-
MU (OpM, BHIIB i 3MICTY BHHH, €HICTIO O3HAK JIBOX 3JI0YMHIB — MPOTH MPABOCYIS Ta MPOTH
0co0M, OOOB'SA3KOBICTIO HACTAHHS JBOX Pi3HO3HAYHMUX 3JIOYMHHUX HACTiJIKIiB, 3yMOBJIEHHX
LiISIMUA 1 METOIO 3JI0UKHY.

© B.B. Kynpsisues, 2004
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Tak, oqHi 03HaKM — BHHA, i1 (OpMHM i BUIM MalOTh HOPMaTUBHE BU3HAYEHHS, a iHIIi (MO-
TUB, META4, & B LIJIOMY — Cy0'€éKTUBHA CTOPOHA) € HAYKOBUMHU MOHATTAMU3, & TOMY BU3HAUEHHS
TXHBOTO 3MICTy € 00OB'SI3KOBUM Ha HAYKOBOMY Ta MPAKTUYHOMY PiBHSX.

VY Teopii KpUMiHANEHOTO TIpaBa Cy0'€KTHBHA CTOPOHA 3JI0YMHHOTO MisSHHS HAJEKHUTH J0
HalCKJIaAHIMMX i HalBaXIUBIKX mpobieM. OcoONMMBO BeJIMKI TPYAHOLII BUHMKAIOTH TOI,
KOJIM Y TICUXilli 0COOU, 1110 BYMHMIIA CYCITiIbHO Hebe3eYHe BUHHE JIisiHHS, HeMTPaBUIIBHO Bijl0-
OpakaeThCst 00'€KTHBHA PEaNbHICTb.

Cy0'eKTHBHA CTOPOHA CKJIaJy 3JI0UYMHY — Li€ BHYTPIlUHS CYTHICTb 3JIOYMHHOTO JisIHHS, Le
Ti BHYTPILIHI MPOIIECH, SIKi BiIOyBAOThCS Y MCUXIilll OCYAHOT 0COOH Mijl 4ac YYMHEHHS HEto Ie-
pendaveHoro KpUMiHAIBHAM 3aKOHOM CYCIHiJIbHO HeOe3MeYHoro AisiHHA, TOOTO Iie Tpyna elie-
MEHTIB, a00 IOPUINYHUX (HAKTIiB, SKi XapaKTepH3yIOTh BHYTPIIIHIO CTOPOHY 3JIOYHHY, TOOTO
MCUXIYHY MiAJbHICTE ocoOW, 1o BimoOpaxkae 11 craBienHs (11 cBimoMocTi i Boii) o
CYCIIiJIbHO-HE0E3MeYHOro JisHHA, sIKke BOHA BUMHMJIA, 1 70 ioro HachiakiB. Sk 3a3Havae B.B.
JlyHeeB, K110 Cy0'eKT, 00'€KT 1 00'€KTUBHA CTOPOHA 3JI0YMHY € 00'€KTUBHOIO PEANTbHICTIO, SIKa
iCHy€ He3aJIe)KHO BiJl CBiZIOMOCTI JIIOAMHH, TO CY0'€KTHBHA CTOPOHA € 6e3MocepeIHbO MPOIYK-
TOM CBiJIOMOCTI, a 3 Ii€f0 11 CYTHICTIO TOB'sI3aHi BCi TPYAHOIII i1 BCTAHOBJICHHSI, pO3YMiHHS i
OLIIHKHN4.

3MicT Cy0'eKTMBHOI CTOPOHH CKJIaAy 3JI0YMHY XapaKTepHU3yIOTh TaKi IOPHAMYHI O3HAKU:
BUHA, MOTHB i MeTa BUMHEHHS 37104MHYy. [ 104y TTs, MUCTIEHHS, HaMipu, BOJIS — 1€ BHYTPIiIlHiH,
JYXOBHUI CBIT JIFOAWHHU, 11 CYyTHICTb, IKi YTBOPIOIOTH CY0'€KTUBHY CTOPOHY i MarOTh HEOIHa-
KOBe 3Ha4eHHs. Tak, BUHA € OCHOBHOIO (00OB'SI3KOBOI0) 03HAKOIO IOPUAMYHOTO CKJIaay Oymib-
sixoro 3n04nHy (cT. 11 KK). BoHa BU3Hauae caMy HasBHICTh Cy0'€KTUBHOT CTOPOHU i 3HAYHOKO
Mipoto ii 3micT. Teopis KpUMiHAIBHOTO MpaBa PO3MIANAE BUHY OCOOM SIK (hakT 00'€KTUBHOT
IificHOCTI, SIKMH TiIUIArae BCTaHOBJIEGHHIO W JOKa3yBaHHIO CY[OM y KOXHiM KpHMiHAJIbHiH
crpasi. BincyTHICTh BUHM YHEMOXJIMBIIIOE CY0'€KTUBHY CTOPOHY i THM CaMUM — IOPUINYHUN
CKJIaJ] 3JI0YMHY.

VY ct. 62 Koncrutyuii Ykpainu 3akpimieHuii BaXKJIMBUN MPUHIIKIL, 32 SKUM KpUMiHaTbHA
BiJlMOBiNaJIbHICTh HACTAE JIUIIE TOI, KO Oyae JOBeAeHO BUHY 0COOW Y BUYMHEHHI 3JI0UYHHY.
Lle xoHcTHUTYiITHE MoNokeHHs 3adikcoBane B KK Ykpainu 2001 p. Ocoba BBaKaeThCs HEBU-
HyBaTol0 y BUMHEHHI 3JI0YMHY i He MOxke OyTH MiIiaHa KpUMiHAJIBHOMY ITOKapaHHIO, JOKH il
BUHY He Oyzie JOBeIeHO B 3aKOHHOMY MOPSIJIKY i BCTAHOBJIEHO OOBUHYBaJIbHUM BUPOKOM CYIY
(4. 2 cr. 2 KK). 3akoHOaBue 3aKpiMjeHHs LbOTo MOJIOKEHHS € BaXXJIMBOKO TapaHTiero noaep-
JKaHHA 3aKOHHOCTI B IisIbHOCTI cyny. [lonoxxenns ct. 2 KK 3Haliuim cBoe 3akpinsieHHs i y
ct. 23 KK, ne Briepiie B HAoMy 3aKOHOIABCTBi HAaBEEHO 3araibHe BU3HAYCHHS TIOHSTTS BH-
HU. Y cT. 24 1 25 KK BU3HaueHO MOHATTSA yMHCTY W HeoOepeXHOCTi, Ha3BaHO TXHi Buau. [le-
TaNbHille O3HAKM CyO'€KTMBHOI CTOPOHM KOHKPETH3YIOThCA y HOpMax OcoOMMBOI YacTHHH
KK, sika € nmepeayMoBOI0 KpUMiHAJIBHOT BiANIOBiJAILHOCTI ¥ MOKapaHHsI.

3rigno 31 ¢T. 23 KK, BuHa — I1e cuxiyHe cTaBlIeHHs 0COOM 10 BUMHIOBAHOI Aii 4K Oe3isib-
HOCTI, nepez[6aqu0'1' UM KOIEKCOM, Ta ii HACIHiAKIB, BUpaXKeHe y (popMi ymucity abo Heobe-
pe)KHOCTl BuHa € 000B'S13K0BOIO 03HAKOIO OYIb-SKOTO 3J104HHY, & TOMY Hemae abCTpaKTHOT
BWHH, BiipBaHOi Bif KOHKPETHOTO cycmanO -Hebe3neuHoro AistHHs. Came 1ie TistHHS i cTaHo-
BUTh MPEJAMETHUI 3MiCT BUHH, il MaTepianbHe HanoBHeHHs®. KpiM Toro, B Teopii KpuMiHalb-
HOTO MpaBa KpiM 3MiCTy BHHH, SIK 1l OCHOBHOT'O €JIeMEHTa, BHOKPEMJTIOIOTh 1 TakKi ii elleMeHTH,
AK collialibHa CYTHICTb, (hopMa i cyTh. BaxkiiuBi [ MOHATTA BUHU LIOAO TOCIiIKYBaHOTO
3JI0YMHY ¥ TaKi 11 elleMeHTH, K (popMa Ta cTymiHb BUHH. CTyMiHb BUHH — [I¢ OLiHHA, KiTbKiCHA
KaTeropisi, ska 3HAYHOIO MipOI0 caMe i BH3HAYae TSDKKICTh YYMHEHOTO IistHHS Ta Hebes-
MIEYHICTh 0COOM BHHHOTO.

3nounH, nependavyenuit ct. 379 KK, ogHouacHO mocsirae Ha JiBa OCHOBHI Oe3nocepenHi
00'eKTH, a L1e 3yMOBITIOE HEOOXiJHICTh OCTiKeHHs (opMu BUHU cy0’ekTa. Dopma BUHHU — Lie
BKa3aHi B KpUMiHAJIbHOMY 3aKOHi MMO€JHAHHS MMEBHUX O3HAK CBiZOMOCTI i BOJi 0coOu, KOTpa
BUMHSE CYCHiJIbHO HeOe3neuHe isHHSA. Y MO€JHaHHI TaKUX O3HAK i BUPAXKAETbCA MCUXiYHE
CTaBJIEHHS 0COOM [0 HisIHHA Ta MOro Hacligkis’.

YuHHe KpUMiHaIbHE 3aKOHOABCTBO nependavae Asi popmu BuHM — ymucedn (ct. 24 KK) i
HeobepexHicTh (cT. 25 KK). Lli moHSTTS Nuine B 3aralbHUX pUcax XapaKTepH3yIOTh CTaBJIeH-
Hs 0COOM JI0 BUMHEHHS HEIO JAisSHHSA Ta HOro HACIiIKIB.
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Y kpuMiHaNbHOMY 3aKOHONABCTBI €Bporneiicbkix kpaiH (Opanuii, cnanii, ®PH Ta inmmux),
Ha BiIMiHY BiJl YKpaiHCBKOTO, HEMAE 3arajlbHOr0 BU3HAUEHH: MOHATTS BUHU. JIOKTpHHA €BPO-
MEeCHKOr0 KPUMIiHAIBHOTO TIPaBa BU3HAE BUHY «3aralibHy» Ta «CHeUialbHy». 3arajibHy BUHY
PO3YMIIOTH SIK YCBiIOMJICHHSI Cy0’€KTOM YYMHEHOTO aKTy sK 3jiodnHHOr0. CrierianbHa BUHA
nepeadaueHa HopMamu OcobnuBoi yactTian KK i mposinseTsest y Gpopmi ymucy abo Heobe-
pexXHOCTI cy0’exTas.

Hanpuknan, y ct. 8 KK ITonblui 3anucano: «TSXKKAN 37I04UH MOXe OyTH BUMHEHUH TiJIbKU
YMHCHO, MEHII TSXKKUH 3I04MH MOXe OyTH BUMHEHUH HEOOEPEKHO, SIKIIO 1ie BCTAHOBIIEHO 3a-
koHoM»?. ¥V cr. 18 KK IlIBefinapii: «sIKI0 3ak0OH TOYHO HE BCTAHOBWB IHIIE, TO KapaeThCs
TIJBKU TOW, XTO BUMHIOE 3JI0YMH a00 MOCTynoK YMUCHO»!0. V 4. 1 maparpadu 7 KK Apcrpii
3a3HAYCHO: «SIKIIO 3aKOH He repeadadae iHIIoro, TO MOKAPAHHIO MiJUIATae TiTbKH yMHCHE
JiSTHHSAM !,

Ortxe, BUHA 0cOOU — I1e HE TUTbKH 000B'13K0Ba Cy0'€KTHBHA 03HAKA, a i BaXIJIUBA KaTreropis
MpaBa, 3MICT SIKOi BU3HAYAIOTh XapakTep i TSHKKICTh 3JI0YMHHOTO AiSHHS 3 TUM, 1100 KOXHUA,
XTO BUMHUB 3JI0YMH, OyB NPUTATHYTHH 10 BiJNOBIAATILHOCTI i )KOJIeH HEBUHHUIT He OyB IMOKa-
panwuii (cT. 2 KIIK). 3Ha4eHHs BUHU MOJISTAE B TOMY, 10 HAllle KpUMiHANbHE TPaBO BUXOIUTh
i3 mpuHIMITY Cy0'eKTHBHOTO CTaBJEHHS 3a BUHY. [locsranHs Ha )XKUTTSA HOCIIB CyIOBOI BIaan
abo iXHiX OMM3BKUX POANYIB, HA AYMKY OJHUX YUYEHUX, BUMHAETHCS 3 TPSIMUM YMHCIIOM: KO-
JM TICUXiYHE CTaBJIEHHS /O MisiHHA Ta HOro HACHiJKiB XapaKTepu3yeThCs THM, L0 0coda
YCBiIOMITIOBaJla CycniibHO-He0e3MeuHNi xapaKkTep cBOro IissHHS (1ii abo 6e3aianbHOCTi), ne-
pendavana Horo cycriibHO-HeOe3MmeuHi HacIiaku i Oaxkana ix HactanHs (4. 2 cT. 24 KK). Buc-
JIOBITIOETHCS TAKOXK TyMKa, [0 HACTIIKH JOCTiHKyBaHOTO 3JI0YMHY MOXYTh HACTABaTH SIK pe-
3yJBTAT HETPSAMOTO YMHCITY Ccy0’€KTa, TOOTO 0co0a yCBiIOMITIOBaNIA CyCHiJIbHO-HeOe3meuHu i
XapakTep CBOTo HissHHS (Ail abo Oe3misibHOCTI), mependavaia Horo cCycrigbHO-HeOe3NneuHi
HacHiAKM i, xoua i He Oaxkana, aje CBiIOMO NpHUIycKaja MOXJHMBICTH iX HacTaHHS (4. 3
ct. 24 KK).

Sk BUTITMBAE 31 CKA3aHOTO, 11 POPMYITFOBAHHS MAIOTh OAraTo CMiJILHOTO, X aHai3 J1a€ 3MO-
Iy BUOKPEMUTH OCHOBHI O3HAKH, II0 XapaKTepPH3yIOTh MCUXIUYHE CTABICHHS OCOOH 10 BUMHE-
HOTO HEIo JIissHHS Ta Horo HacmiakiB. CBiIOMICTb i mepen0aueHHs CTAHOBJIATh iIHTEJIEKTYalbHi
03HaK{ yMHCITY, a 6axaHHs abo CBizoMe MpUIyIeHHs HACiIKiB — HOro BOJILOBY 03HaKy. Boa-
HoYac JAOCIiIKEeHHs 03HaK 3JI04MHY, epeadadeHoro ct. 379 KK, nae nigctaBu ans BUCHOBKY,
10 MOXJIMBI PI3HOMaHITHI MOEIHAHHSA iHTeJ‘[eKTyaJ'[LHI/IX i BOIOBHX O3HAK.

Ocoba, mocsraro4y Ha KHTTS CyIli, HAPOXHOTO 3acu:[aTeJI;1 M MPHCKHOTO abo TxHix
ONM3BKHUX POOMYIB y 3B'SI3Ky 3 IXHBOIO HisUTBHICTIO, MTOB'SI3aHOIO 3i 3MiHCHEHHSIM TPaBOCYII,
Oaxae HaCTaHHA OCHOBHOTO a00 MPOMIXKHOTO pe3ynsrary (Hacniaky). Beaxkaemo, mpo 3a-
TIOJIiSTHHS LIKOJIM 1HTEepecaM MPaBOCYAIs sIK HACHIIKY BOHA MOXKE i He MparHyTH, ajie CBiloMO
IIPUITY CKAaTH HOr0 HACTaHHS.

VY Mmexax mpsMoro i HEmpsMOro YMHUCIY B Te€Opii i Ha MpaKTULi PO3Pi3HAIOTH TXHI KOH-
KpEeTHi BUJHM, BXIIMBI U1 NpaBuiibHOrO 3actocyBanHs cT. 379 KK. [lyis HUX XapakTepHi ao-
JaTKOBi PO3Mi3HAaBaJbHI 03HAKM: YaC BUHUKHEHHS, CIPSIMOBAHICTh, KOHKpPETH3allis 0akaHOTo
HacJiaKy Tomo. YUepe3 HasBHICTh IIMX O3HAK B YMHCJIi TIPU MOCSITaHHI HA )KUTTS HOCIiB cyo-
BOT BJ1ajiu 200 TXHiX OJM3BKUX POAMUIB MOCTAE OCOOIMBA CKIAHICTh MPAKTUYHOTO XapaKTe-
Py, AKka Moxe OyTH BHU3HaueHa sK ckiaaHa gopma BuHH. L dopma o3Hauae pizHe mcuxiuHe
CTaBJICHHS 0COOU JI0 pi3HUX 00'€KTHMBHUX 03HAK OJHOTO i TOTO X ABOOO’€KTHOTO 3JI04MHY. 3a
ckiaanHol ¢opMu BUHM B pasi nii abo Oe3misnbHOCTI HAABHUM NpPIMUN yMHCEN, 010
HACJTiIKiB — psAMUiT 200 HeNpsIMHI.

Oo6uparoun 0COOTUBO HEOE3MEUHHI — HACHITBHUIIBKUH croci0 31iiCHEHHS 37I04MHY, Tepe/-
6avennii cT. 379 KK, cy0’ekT cTaBUTH KOHKPETHY, YiTKO YCBiIOMJIEHY Liib — yOUTH NEBHY
oco0y. Came BUNHOK, CITPIMOBaHUM Ha JOCSTHEHHS L€ 1iJli, IKa € MPOMIXKHOIO B ITpoLeci 10-
CSATHEHHS] METH, XapaKTepHU3ye iHTEeNEeKTyalbHUH 1 BONbOBUI MOMEHTH BUHM Cy0'€KTa 3J104YH-
Hy. [1ix yac nocsranHs cy0’€KT YCBIIOMITIOE, IO 00’ €KT Hamady € CyAJer0, HApOAHUM 3aciaa-
TeNeM 4M MPUCSHKHUM, KW 31ificHIOE (3ailicHIOBaB ab0 Oyze 3MilCHIOBATH) MpaBOCYIJs, a
TaKOX i Te, 1110 10 HhOTO CaMoro K Cy0’€KTa 3J104MHY, a00 10 iHIIoT ocodu (poauya, ToBapu-
Il1a TOIIO) 3a iXHi paHilIe CKOEHi MPOTUTIPaBHi Aii OyIyTh 3aCTOCOBaHI IIeBHi 0OMEKEHHS ITpaB,
cBoOox ab0 3aKOHHMX iHTepeciB. A TOMY BiH CBiJOMO MparHe, N030aBUBIIM XUTTA 0CcO0y —
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HOCisl Cy0BOI BJIaAM, 3MiHMTH a00 NPUMMHUTH ii MiSNBHICTE 3 THM , 00 YHUKHYTH
BiJIMOBIJANIBHOCTI 3a paHillle CKOEHUH 3JI0UMH, 3aB/IaTH HIKOAM iHTepecam npaBocynas. Came
i 03HAKU U MaroTh OyTH B OCHOBI TEOPETHYHOTO TOHATTS «3JIOYMHHU 3i CKIATHOI BHHOIO» i
3a i€X0 O3HAKOIO BiIPI3HATHCS BiJl MOHATTA «3JI0YMHHU 3 TIOABIHOIO BUHOIOY» 200 «3JIOYMHH 3i
3MIIITaHOIO BUHOIO)".

CripsMoBaHiCTb eMoLiH i XapakTep NOYyTTiB BUHHOT 0COOH, Kepena BUHUKHEHHS [IUX I10-
YyTTiB € BUPIIIAJBHUMHU AJIsl OLIHKY MOTHUBIB Cy0'€KTa JOCIiIXyBaHOTO 3JI04YMHY. MOTUB 3110-
YUHY € CKJIAJIHUM €MOI[IITHUM i BOJIbOBUM IMPOIIECOM y TICUXIlli JIFOAWHM!2,

YkpaiHCchKUil 3aKOHO/IaBellb, HAa BIIMiHY BiJl 3aKOHOAABIIIB JAESIKUX 3apyOiKHUX KpaiH, HE
BumucaB y aucmosnmii cT. 379 KK Hi MOTHBIB, Hi METH TaKOTO 3JI0YHHY, IO 00'€KTUBHO yC-
KJIaTHIO€ 3aCTOCYBaHHS LFOTO 3aKOHY, OCKIJIBKH peasbHO MOTHB, LiJli i MeTa IBOTO 3J0YUHY
€ 000B's13k0BUMH i1 03HaKaMu™*. Y pasi 1X BifcyTHOCTI, a00 SKIII0 BOHU MalOTh (aKylIbTaTHB-
HUH XapakTep, MPo AOCIIiIKyBaHHUH 3JI0YMH BXKE HE MOXKE HTH MOBa.

OCKiJIbKM MOTHB € BHYTPIlIHIM BUXiJTHUM MOMEHTOM 3JIOYHHY, Or0 MPUYUHOIO Ta MPUBO-
JIOM, BiH B)XJIMBUH JIISI BU3HAYCHHS 3MICTy W CyTHOCTiI YMHCHOTO 3JIOUHHY, SIKUM i € 3JI0YHUH,
nependadennii c¢r. 379 KK. [pyHTyrouncs Ha Takux BMXigHMX nonoxkeHHsx, A.B. CaBueHko
BH3HAYa€ MOTHB 3JIOUMHY SIK «iHTETPaJbHUH ICUXIYHUI ()eHOMEH, SKU CTIOKyIIae 0cody 0
BUYMHEHHS CYCITiJIbHO HEOE3MEeYHOTO AisIHHA Ta € HOTO MmiIcTaBoto» 4. 3aranom, i3 TakuM miaxo-
JIOM MOYXHA TOTOJUTHUCS.

1o >k 10 mocsraHHs HA XXUTTS HOCIIB CyOBOI Biiaau abo ixHIX ONM3BKUX POAMUIB, TO OJ-
HUM 13 CTIOHYyKaJIbHUX MOTHBIB Cy0’€KTiB 3JI0UMHY HAa3WBAIOTh HEBJIOBOJIEHHS Cy0’€KTa 37104 H-
HY IiSUTBHICTIO TOTEPIIIOro, MpoTe, Ha HAIly TYMKY, AJISI TAKOTO BHCHOBKY HEMae TIiJICTaB.
Binbir Toro, Takuit miaxia cripuse mepeBeeHHIO 3JIOUMHY MPOTH MPABOCYIIS A0 Kareropil
3JI0YMHIB MPOTH 0COOM, BUMHEHHWX HA IPYHTI OCOOMCTHX HEMPUA3HUX CTOCYHKiB. Bu3HaHHA
HEBJIOBOJICHHS JIiSUIbHICTIO HOCIIB CyNOBOI BIaAM MOTHBOM 3JIOYMHY CYINEPEYUTh HAYKOBUM
TIyMa4e€HHSIM €IHOCTI MOTHBIB i METH 3JI0UMHY, HE PO3KPHUBAE O3HAK 3JIOUMHHOTO MOCATAHHS.

Sk ciymHo 3a3HauaB C.A. TapapyxiH, B OTHOMY ¥ TOMY K 3JIOYMHHOMY aKTi MOXYTb Oy-
TH HE OJIWH, a KiJIbka MOTHBIB, fKi CTOCYIOThCS SIK YUWHIOBAHOI [il, TaK i il HACTiaKiB, Miamo-
PANKOBaHUX MeETi 3704MHY!S. A TOMy MeTa, sIK i MOTHB, MOXYTh OyTH JIUIIE B OpraHiuHii
€IHOCTI 3 BUHOI cy0'ekTa 310unHY. [IcuxiuHe cTaBieHHs 0cOOM 10 BUMHIOBAHOT /i, 8 TAKOX
i o ii HacnigkiB (Hampukiiag yOMBCTBa 0COOM), MOXke OyTH BU3HAYE€HE 4Yepe3 JOCIiIKeHHS
MOTHBIB L[BOTO 3JI0UMHY, L[iJIel i MeTH MocATaHHA, X04a LI 03HAKH 3aKOHOAABellb He BU3HAYMB
y mucno3utii ct. 379 KK, 60 Oyap-ski aii JIFOOUHY, SIKII0 BOHU BUMHEHI CBiIOMO, € YMOTHBO-
BaHWMMHU i TiecnpsMoBaHUME. MOTHBY CIIOHYKAIOTh JFOIWHY HE HA XaOTHYHI PyXH 1 HaBiTh
He Ha OKpeMi BUMHKH, a caMe Ha peai3allifo iX 3a MeBHOT MOCiT0BHOCTI Jii.

Tak, rpomansauH H., He3amoBosieHuit pe3ysibTaroM po3nisay UUBiiIbHOT cripaBu cyaueto C.
y 1998 p., y xoxi po3miany inmoi cnpasu B 2001 p. 3a yuacti H. sk Bianosinaua (siKy po3ris-
naB Toi camuii cynas C.), BUMHUB [Iii, COIPAMOBAHI Ha 3aNAKyBaHHs Cy[i, TOMaratouuch abu
cripaBa Oyia po3risiHyTa Ha Horo kopucTth. s qocsrHenHs wiei metr H. migkuHyB mig nBepi
nomentkanHs cynmi C. amcTa, B SKOMY, TOTPOXKYIOUH 3HUIIEHAIM MaitHa cynni C., BUKIIaB CBOI
BHMOTH: BUPIIIMTH CIIPaBy HA HOTO KOPHUCTH, & TAKOXK yMPOJOBXK A00U nepeaatu omy 230 mo-
napiB CIIIA sk kOMIeHcamilo 3a BUTPATH, MOB'SI3aHi 3 PILICHHSIM CyXdy, IO yXBaJIWB HOTo B
1998 p. He Ha lO0ro KOpPUCTb.

Leit mpukian cBimuuTh, o Aii H. Oynu cBifomi, mOCHiOBHI, yMOTHBOBAHI i 1ijiecnpsMo-
BaHi. HasiBHI pi3Hi MOTHBH, pi3Hi LiJi, aJie €MHA MeTa — JOCSTHeHHs Oaxkanoro mis H. pe-
3yABTaTy — 3MycuTH cymaro C. yXBaJIWTH BUTIHE JJIs HbOTO PillleHHS y LUBIJBbHINA cripaBi i
THUM CaMHM 3aBJIAaTH IITKOIH iHTepecaM nmpaBocyans. Came MeTa 3J10YMHYy BH3HAUHMIIA XapaKTep
niit H. Ta ixHio cnpsiMmoBaHicTs!0.

Mu BUXOJMMO 3 TOTO, 1[0 METa — 1€ YCBiIOMJICHHH i, IK MPaBUJIO, YITKO BU3HAUEHU pe-
3yJBTaT BOJIBOBOI MOBEAIHKM 0COOH, BUHYBATOI Y 3JIOUMHI.

* AHani3 3apy0iXKHOTO KPUMiHAIEHOTO 3aKOHOJIABCTBA, B SKOMY I[i TMTAHHS BUPIlIEH] HA HOPMATHBHOMY
piBHi, 3acBiguye HasBHICTP wLi€l MpobnemMu, sika TOTpedy€e OKPEMOTO J0CIHiKEHHS.

*3% .
Hampuknan, y ct. 340 KK Pecriy6niku Ka3axctan BH3HaY€HO, 1[0 METOIO LIBOTO 3JI0YHMHY € MEPeIIKo/-
JKaHHS JisJIbHOCTI MOTEPIinX a00 MOMCTa 32 TaKy IisUIbHICTb.
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AHani3 KpuMiHaJbHUX CIIpaB, MOPYLIEHUX 32 (pakTamMM HamaliB Ha Cy/JliB, 3aCBiqUy€: 0CO-
Ou, sIKi 3aMolisiyIu CYIIsIM TLIECHI YIIKOPKEHHS a00 MOIIKOIUIM MaiHO, 110 HAJIekKAJO CyAaM
YH CY[ISIM, BHCJIOBITFOIOYH MTOTPO3H, TIPArHYJU TOCATTH YiTKOT METH — MPUIHHUTH a00 3MiHH-
TH 3aKOHHY IiSUTBHICTH CYOJi, THM CaMUM JOCSTTH OaXaHOTO pe3yNbTaTy — YHUKHYTH
BiJINOBiIAJIBHOCTI camoMy, a00 BiJJBEpHYTH BiAMOBiAALHICTD Bif| TiET 0cOOH, B iHTEpecax SKol
i gii BUMHsIIHCS .

MoTuB i MeTa SIK ICUXiYHI 03HAKH XapakTepHi At Oy/b-sKoi CBiloMOT BOJIIBOBOT MOBEAIHKU
TMOAUHU. Y iXHill OCHOBI JieXaTh NOTPeOH, IHTEPECH JHOIUHU.

Ta, sIKIIO HAETHCS PO MOTHUB i METY 3JI0UKHY, IXHIH 3MiCT BU3HAYA€THCS AaHTUCOLIAIBHOIO
CIPSIMOBAHICTIO.

Tak, y cnipaBi rpomagsHuHa A.€.A., 3acymkeHoro 3a 4. 1 ct. 377 KK, MeTy 3nounHy Oyio
BUKJIQJICHO TaK: HE3aJI0OBOJICHWH BUPOKOM cyndy, A.€.A. BUMHUB 37104MH. BogHouac obcraBu-
HM CIIpaBH CBif4aTh, o A.€.A., nepeOyBarour B y npuMilieHHi JIlyibkoro Mickkoro cymy, mij
yac CyJ0BOT'0 3aciflaHHsl OpyTallbHO BUCIIOBIIOBABCS i MOrpoxkyBaB cyani K. BOUBCTBOM, Bu-
Mararo4d, 100 BOHA He Kapajia foro cuHa. 3 HAIIOTro MOV, 3acymkeHuit A.€.A., skuil €
3aiHTepECOBAHOIO 0COOO00, YCBIIOMITIOBAB BIHY i MaifOyTHE 3aCy[KeHHs CBOTO CHHA. A TO-
MY, BiJIMOBJIIIOYHMCS KOPHUTHUCS BIagHUM AisiM cynai K., 3 METO MepeurkoauTH HisIbHOCTI
Cy[uii y 3IifiCHeHHi paBOCys, BUNHMB TIEBHI Aii: morpoxysas yousctBoM cyaui. [lorepmina
i MOrpo3Hu CIPHIiHSAJIA K peajbHIiCTh, a ToMy A.€C.A. OyJ0 3acypkeHO OOIpyHTOBaHO. 3 Ha-
LIOTO MOMISAY, MOTUB L[bOTO 3JIOUMHY BUKJIAJIEHO HEMPaBUIbHO, & METY 3JI0UYMHY B3araii He
BU3HAYCHO, OCKITBKA MOTUBOM A.€C.A. € HemiIKOPEHHs Aep’KaBHO-BIATHUM MPUIHCAM, IO
MPOSIBIIIOCS y WOTO CTaBJIeHHI A0 cyani. MOTHBOM LOTO 3JI0YMHY MOXKe OyTH if MOTHB ITO-
MCTH 32 BiJllIpaBJIeHHs MPaBOCYIIS HOCiEM CymnoBoi Biaau. | Taky kBasigikallito mii 3acymke-
HOTO CJIiJl BU3HATH MPaBUIILHOIO.

VY ropuanuHiii nitepatypi moOyTye OyMKa, 10 y 3J0YMHHHUX IOCSATaHHSX, 30KpeMa Ha
JisUIBHICTB CyJ/i, MeTa MoXke OyTH POMiXHOIO 200 KiHIEeBO. MU He MOXEMO MOrOJUTHCS 3
VMU TBEPIKCHHSMHE Yepe3 IXHIO HETOYHICTh, a TAKOXK TOMY, IO TyT y0ayaeMo MiIMiHy Imo-
HATTS «UTB) MOHATTAM «METay.

[omo 1ini** qociimKyBaHOTO 37I0YHHY, TO HA HAIl OIS, ii CJIiJI pO3yMiTH SIK YCBioMIIe-
He TparHeHHs! cy0’e€KTa 3JI0YMHY: BYNHUTH KOHKPETHI Ail — BOUTH meBHy ocoly !7.

Merta 3aBx a1 onocepeKoBaHa MOTUBOM '8, Tak camo, SIK MOTHB OTOCEPEAKOBAHHI METOIO.
Bin mMoTuBYy 3anexuTh, ik NoauHa (HOopMye MeTy, MeTa X BH3Hadae, KM CIocoOoM Oyne
3nilicHIOBaTucs HaMmip. BomHouac Mera — 1ie TOM pe3ynbTar ycBiomyieHUx Aiil (0e3misiib-
HOCTI), Marepiali3oBaHuil y pe3ysbTari (HampuKIag y CMepTi 0COOM) Ta B 3aMOisTHHI IIKOIH
iHTepecam TpaBoCyIA.

VY xoni peanizailii mocsiraHHs Ha YKHUTTS CYi, HAPOJAHOTO 3aciaTelNsi Y MPUCSIKHOTO a0
TXHIX ONM3BKUX POAMYIB Yy 3B'SI3KY 31 3[iMCHEHHAM HUM HPaBOCYIAS MOXE TPAMUTHUCS TOMUII-
Ka cy0’€KTa 3JI0UMHY I110JI0 0COOU MOTEPIIiIOro.

YV kpumiHanbHO- npaBOBiﬁ JIiTeparypi 3a3Ha4a€ThCs, 10 TOMUJIKA MOXKE BITUBATH Ha 3MICT
i Gopmy BHHH, IPOTE caMe ii BU3HAYAIOTh HEOAHAKOBO: K HETPaBWIbHE PO3YMIiHHS 0COO0I0
(bakTHYHMX i FOPHIMYHIX O3HAK YYHHEHOTO, K HEMpaBHIIbHE, XHOHe YABIICHHS ocobu mpo
(hakTU4HI YM FOPUINYHI 03HAKKH 200 0COOIMBOCTI BUMHEHOTO JisIHHS Ta HOro HACHiIOK, SIK 10-
MUJIKOBa OILliHKa 0CO00I0 CBOET MOBeNiHKM a0 K HEBiAMOBIAHICTh, 3yMOBIIEHA CYTO OCOOMC-
TUMU 30Pi€EHTOBAHOCTSIMH iHAMBIAA.

BiamiHHOCTI MiX HaBelEeHUMU BU3HAYCHHSMH TOJISITAIOTh Y TOMY, 110 OJIHI 3 HUX 3yMOB-
JieHi 00'€eKTUBHUMU (haKTOpaMH, a iHII — OCOOMCTUMU CXUIBHOCTSIMH JIFOMUHY (Y KiHIIEBOMY
MiZICYMKY OCOOHUCTiCHI (DakTOpu BUSBISIOTBCS O0'€KTUBHUMM), i TUM, 110 XUOHICTh 3aBXKAH
MOB'sI3aHa 3 KUTTENISTIBHICTIO JIFOMUHMY, i1 COIiaJIbHOI MPAKTHKON, KA MO3HAYaEThcs Ha il
NCHXiLi.

* [TpakTuKa pO3MIsLy CylaMHi KPUMiHAJIBHUX CIPAB MPO TIOCATAHHS HA KUTTS, 30POB'S, TiIHICTh, MaliHO
CyIiB, MPaLiBHUKIB MPAaBOOXOPOHHUX OpPraHiB y 3B'SA3Ky 3 BUKOHAHHSM HHMH CIy)XKOOBHX 00OB'A3KiB, a Ta-
KOX 0Ci0, sIKi 6epyTh y4acTh y KpUMiHAILHOMY CyIOYHHCTBI.

* Line: 1) npeamer, icTota abo Micle, Kyau COpIMOBAHO NOCTPiN, KMIOK, yaap i T. iH., MileHs; 2) Te, 10
qyoro l'lpal"HyTb, 4Ooro HamMararoTbCsa A0CArTU, META.
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Hait6inbu cnyuHum, 3 HaIoro Moy, € BU3HAYE€HHS MTOMUJIKH SIK HEITPaBUIBLHOTO (X1O-
HOT0) YSIBJICHHS 0COOM TNPO IOPUJUYHE 3HAYCHHS Ta (PAKTUYHMIU 3MICT CBOTO JiSIHHS, HOTO
HACcliKIB Ta IHIIKUX OOCTaBWH, WO MependadeHi SK OOOB'S3KOBI O3HAKU (EJIEMEHTH) Yy
BiIMOBiTHOMY CKJIaJii 3704MHY 9.

Slko B Xolli BUNHEHOTO 37104MHY, iependadenoro ct. 379 KK, cranocst BOMBCTBO 0coOH,
siKa He € HOCiEM Cy/I0BOT BJ1a/iu, a00 Horo OJIN3BKUM poanYeM, TO, KBaJTi(hiKyroun TaKuii BUIa-
JIOK, Y 3B'AI3KY 3 HasBHICTIO B JOKTPUHI KPUMiHAJIBHOTO TpaBa TBEPAKEHHS LIOA0 IOPUIANIHOT
HEPIBHOIIHHOCTI 00'€KTiB, HEOOXiHO OyJI0 O 3acTOCYBaTH MPABWIIO (PAKTUUHOT TOMUIIKH (TI0-
MuiIKa B 00'ekTi) i kBastipikyBaru Taki nii 0OBMHYBadyBaHOTO SIK 3amMax Ha BOMBCTBO (CT.15
KK). [Ipote 3 TakiM ITi TXOOM MU HE MOXXEMO TIOTOAUTHCS, OCKIIEKY MMUTAHHS HE TLTBKHU B TO-
My, 3A4iMCHWUB 4M Hi TIOTepmiyni CBili HaMip peanbHO, aje i y XapakTepi MOTHBY TOBEIiHKH
3JIOYMHIIS Ta METi LIbOTO 37104KMHY. ToMy 3a3HauMMO, 110 TOMUJIKA 1010 00'€KTY TIOCATaHHS He
MOKe 3MiHUTH KBamidikauii 1poro 3mouuHy 3a ct. 379 KK.

Ha niacraBi BuKkianeHoro ciiifi 3poOUTH BUCHOBOK, 110 CY0'€KTUBHUI acleKT FOPUANYHOTO
CKJIaTy TOCSATaHHS Ha JKUTTS Cy[Ji, HAPOTHOTO 3aciaTeis, MPUCSHKHOTO abo IXHIX ONM3BKUX
poIMdiB y 3B'SI3KY 3 IXHBOIO JisUTBHICTIO, IOB'13aHOIO 31 3IICHEHHAM MPaBOCYIIs, XapaKTepH-
3y€TBCS CYKYyIHICTIO HU3KH O3HaK.

1. YMucHoro (bopMO}o BUHHU 1010 TIOCATaHHS Ha 1HTepecn MpaBOCYAAS Ta Ha JKUTTH ocio,
AKi € HOCiSIMU Cy[0BOT Biaau, ab0 iXHiX OJU3bKUX POIWYIB Y 3B'A3KY 3i 3[iHICHEHHSM MpaBo-
cyans.

2. llcuxiuHe craBieHHs Cy0'eKTa 3JI04YMHY IOJI0 TIOCSITAHHS Ha iHTEPECH MPABOCYIIsI MO-
JKe XapaKTepU3yBaTUC JIUIIE MPSIMIM YMHUCIIOM, CIIeNA(iTHUMHA MOTHBaMHU, IIIIMH i METOIO
MPUMTUHUTH 200 TIEPEIIKOUTH isTILHOCTI OCi0, sKi 3MiCHIOIOTh MPABOCYIS, i TUM 3aBAATH
HIKOJT! TIPaBOCYIIO.

3. 1llo [0 mocsiraHHs Ha JKUTTA 0ci0 — HOCIiB Cyn0BOI BiIaau, TO Cy0'€KTHBHA CTOpOHA
MOX€e XapaKTepu3yBaTHcs K MPAMUM, TaK i HEMPSIMUM YMUCJIOM LIOAO 3JOYMHHUX HACHIJIKiB,
II0 YTBOPIOE CKIIQJHY BHHY.

4. IlcuxiyHe cTaBIeHHS Cy0'€KTa BOTO 3JI0YHHY OO0 MOCATAHHS HA KHUTTS OMU3BKUX PO-
I4iB 0ci0, sSKi 3AiHCHIOIOTH TIPABOCYIIS, MOXKE XapaKTePH3yBaTHCs YMUCHOIO (POpMOIO BUHH
K i3 IPSAMHUM, TaK i 3 HETIPSIMUM YMHCIIOM.

BBaxkaemo, 10 HaBeieHi 0OCTaBMHM MarOTh OyTH TMOKJIAJEHI B OCHOBY 3aKOHOJABYOTO
YTOUHEHHS 03HAK Cy0’€KTUBHOI CTOPOHU 3J104MHY, nepeadayeroro ct. 379 KK, 3okpema muns-
XOM BU3HAYEHHS METH IOCITaHHS B JUCIO3UIIT CTATTi.

1 Veonosnoe npaso. Ocobenna s uacth: Yuebuuk. — M., 1998. — C. 645.; Hayxoso-npaxmuunuii KOMEHTap
KpuminaneHoro xonekcy YkpaiHu. — 3-Te BUA., mepepodi. ta gomnoBH / 3a pea. M.I. Menbauka, M.1. XaBpo-
Hroka. — K., 2003. — C. 873; Hayxoeo-npaxmuunuii komeHTap 10 KpuminanabHoro kogekcy YkpaiHu. — 2-re BU-
naHHs nepepo0Oin. Ta gornosH / Bigm. pen. C.C. fAuenko. — K., 2002. — C. 843.
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5 Kpuminanone npaso Ykpainu: 3aranbHa yactuna: [Tigpy4HMK IS CTYJEHTIB IOPHANYHUX CHEHialbHIX
BHIIMX 3aKJajiB ocBiTH / 3a pea. mpodecopiB M.I. baxxanosa, B.B. Crammuca, B.S. Tauis. — Kuis; Xapkis,
2001. - C. 144.

6 Tam camo. — C. 145.
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10 Vzonosnuwiii kooexc 1seiinapun. — M., 2001. — C. 9.

11 Vzonoenwiii kodexc Asctpun. — M., 2001. — C. 10.

12 f3apo K.O. Tleuxonorus amouwuii / Tepes. ¢ anm. — CI16., 2000. — C. 464,

13 Kommenmapuii k Yronosuomy Konexcy PecryGnuku Kazaxcran. — 1999. — C. 805.

14 Caguenxo A.B. MoTuB i MoTuBawis 3104uHy: Monorpadis. — K., 2002. — C. 14, 67-71.
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Ompumano 01.07. 2004
Pesrome

B cTarpe aHAMM3UPYIOTCS MPU3HAKK CyOBEKTHBHOW CTOPOHBI MOCATATENIbCTBA HA JKM3Hb HOCHUTENEH Cy-
neOHOH BIACTH WM MX ONU3KUX POACTBEHHUKOB B CBA3M C OTHPABICHUEM MU MPaBOCYIUS.

AHanMM3UpyOTCs TPU3HAKK CyOBbEeKTHBHOM CTOPOHBI 9TOTO MPECTYIUICHHS: YMBICEN CyObeKTa MpecTyIuie-
HUSL, TIPSIMOM ¥ HEMPSAAMOM yMBICEN CyObeKTa MPECTYIJICHUS] B OTHOIICHUH JKU3HH OOBEKTOB MOCSTATEIbCTBA
U IpyTHue, MpeasaraloTcsl yTOUHEHUs TPU3HAKOB CyOBEKTHBHON CTOPOHBI MPECTYIUIEHHS, TPELYCMOTPEHHOTO
cT. 379 KpuMuHanpHOro koziekca YKpauHbl ITyTe€M BHECEHHs WU3MEHEHUH U O0MNOMHEHUI B TUCIIO3ULIUIO 3TON
CTaThM IS OTIPEIeNICHNs e MOCITaTeJIbcTBa Ha OOBEKT MPECTYIICHHUSI.

L.B. O3EPCbKHUH

Izop Bonooumupoeuu O3zepcovkuii, kaHouoam
IOpuouUYHUX Hayk, ooyenm Mioxceanyzeeo2o
IHCMUmMymy YNpaeninms

POJIb CHHEHIAJICTA-IICUXOJIOTA
B CUCTEMI KPUMIHAJIBHO-ITPOONECYAJIBHUX BITHOCHUH

Binomo, mo kpumiHanbHO-MpoleCyalibHI BiJHOCHHU € Crenu(ivyHUM BUAOM IMPaBOBUX
BiJTHOCHH, SIKi MarOTh CBili 3MiCT, 00’€KT, KOJIO Cy0’€KTiB, IOpHUANYHI (hakTH. AKTyallbHICTh Te-
MH CTaTTi 3yMOBIIeHa MOTpedaMu MpPaKTHKH, ajpKe iHTepech Cy0 €KTiB, IO BHUKOHYIOTh
CHiJIBHY MpolecyanbHy AisUTbHICTD 13 pO3CIilyBaHHS 3JI04MHIB, MOXYTh OyTH pi3HUMH i Yac-
TO He 30iraroThes. YTiM, K 3aCBiUyIOTh Pe3yJbTaTd BUBUEHHS 276-X KpUMiHAIBHUX CIIPaB,
NeBHE 3HW)KEeHHS e(DeKTUBHOCTI JOCYA0BOTO MPOBAPKEHHS MOB'sI3aHe HE TiJIbKH 3 BiJTIOBiTHH-
MU IpopaxyHKaMu B Opradizauii poO0oTH opraHis CiiJICTBa Ta Ai3HAHHSA, a i 3 ICTOTHUMHU MPO-
rajJiHaMH B YHHHOMY 3aKOHOIABCTBI, HEHAJIS)KHOIO 3aKOHOABYOI0 PerIaMEHTALli€f0 KpUMiHa-
JTBHO-TIPOIIECYaTbHUX BiTHOCHH Ha TIOYAaTKOBOMY €Talli po3cCiliayBaHH, IO MOYACTH CyTIPOBO-
JOKY€ KOHQITIKTHI cUTyallii.

Oxpemi acmekTu mNpoOIEeMU KPHUMiHAIBHO-TIPOLECYATbHUX BiJHOCHH CHiI4Oro 3i
CHEeLianiCTOM-NICUXOJIOTOM aHaJli3yBaJIuCs B HAyKOBUX 30ipHUKax, npausgx M.B.KocTuuskoro,
0O.B. KpaBuenka, O.B. Tumuenka, B.€. XpucteHka, ie nepeBaxHO po3MisIainucs pi3Hi acrek-
TH TICHXOJIOTO-TIPABOBOTO 3a0€3MeUeHHs ONePaTUBHO-CITYK00BOT TisSUTEHOCTI.

[Ipote 6araro mpobiiem, MOB’s13aHUX 3 MOJIMIICHHSIM €(pEeKTUBHOCTI KpUMiHAIBHO-TIPOIIe-
CyaJbHUX BiTHOCHH CJIiI4YOTO Ta crerianicta-ncuxonora y ct. 128-1 KIIK Ykpainu 3anuimu-
JI0Ccsl HEPO3B’I3aHUMH. 30KpeMa, HeMae e(eKTUBHUX LUIAXiB MOMIMIeHHs mpodeciiHo-ncu-
XOJIOT{YHOT MiTOTOBKU IIUX Cy0’€KTiB O B3a€MOJi B pa3i BUHUKHEHHS KOH(JIIKTHUX CHUTY-
aniit, po3BUTKY MpodeciiHO 3HaUYyIHUX PUC AJS IXHBOT e(PeKTHUBHOI B3a€EMO/IIT TOLIO.

OcHoBHa MeTa CTarTi — 3’ ICyBaHHSI MUISAXiB MOJIMIIEHHS e(PEeKTUBHOCTI KPUMiHAILHO-TIPO-
[eCyalbHUX BiTHOCHH CIITYOTO Ta CHeLiaNiCTa-CUXO0Iora, 0COOMUBOCTEN YXBaJCHHS IOpPH-
JUYHUX PillleHb 32 HAABHOCTI KOHMIIKTHUX MpaBoBigHOcHH. Lle nepenbayae BupilmeHHs Ta-
KHX 3aB/IaHb:

© 1.B. Ozepcobkuii, 2004
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1) aHani3 JgisyBbHOCTI crewniajicTa-mcuxonora y IJIOUIMHI CiA40-NpolecyalbHuX il
cy0'eKTiB MPaBOBiJHOCHH;

2) CTBOPEHHS MPOLEAYPHU 3aTyUYeHHSs CrelianicTa-ncuxosora A JikBiganii KOHOIIKTHOT
cuTyalii y KpuMiHaJIbHO-TIPOIIeCyallbHUX BITHOCHHAX CJIiTYOTO 3 OPraHOM Ji3HAHHS;

3) BU3HAUCHHS HANpsMIB yJAOCKOHAJICHHs OpraHizaiii mpogeciitHo-TICHX0NoTiYHOoT Tiaro-
TOBKH CJIiTYOTO Ta CeliajicTa-Mcuxoiora 3 METO MOJIMIIeHHS KPUMiHALHO-TIPOoliecyallb-
HUX BiJIHOCHH.

Ha Haury mymKy, 10 MOBHOBa)XEHB CJIiJYOTO MarOTh OyTH BifHECEHi i TOBHOBAKEHHS 1110-
JI0 peanizanii KpUMiHATBHO-TIPOLIECYIbHUX BIIHOCHH 3 ypaxyBaHHSIM OCOOJMBOCTEMH
CHiJIBHOT AISTTLHOCTI 31 crenianmicroM-TicuxoyioroM. KprMiHaabHO- -TpoLieCyasibHa HOPMa, KOT-
pa mepenbavae Taki HpaBOBIZ[HOCI/IHI/I i nepaBa (B 0co0i mepkaBHUX OpraHiB Ta IXHIX moca-
JIOBHX 0Ci0), 1110 3a6e3neqye peamsauuo i€l HOpMU, € HEOOXiTHOIO TPaBOBOIO YMOBOIO BH-
HUKHEHHs, PO3BHUTKY H peanizalii KpuMiHaJbHO-TIpoliecyalibHUX BimHocuH. [Iponemypa
peanizanii KpUMiHAIBHO-TIPOLECYAIbHUX BiIHOCHUH CIIiTYOTO 3i CIEelialliCTOM-TICUXOJIOTOM
Mae BU3HA4aThCs IHCTpyKuieto npo B3aemoxiro. B IHCprKuu noTpibHO 3adikcysaru 1ono-
KEHHS  TIPO «TICUIXOIIOTiUHe 3a0e3Me4eHHs Ciguoi IisTBHOCTI Ha OCHOBI KOHch'IBTaI_III/I
CrenianicTa-Icuxonora IoA0 CIpSIMyBaHHS CIiIYNX Ta MpouecyalbHuUX mii». bymo 6
JOLIBHO B LBOMY IIOJIOKEHHI 3agikcyBaTH OOHY i3 ()OpM KpHUMiHAJIBHO-NIPOLECYaTbHUX
BiTHOCHH CIIiJYOrO 3i CMElialliCTOM-TICUXOJIOTOM, a CaMe — TICUXOJIOTIYHHUN CYTPOBiay, 1110
03Hauae IMCUXOJIOTiuHYy KoHCyibTallito. «KoHcynbraiis, — sk 3a3Hadae M.B. Kocruupkwii,
MOYXe 3HaOOUTHCS [IMM 0co0aM MpH MiArOTOBI Ta MPOBEAEHI CIiaUnX Jil, OrIsy, OOIyKY,
BHIMKH i T.1.». Ha3BaHi ciimui nii, Haronoiye aBTop, OB A3aHi i3 B3a€MOJI€I0 CJIITY0TO, 0CO-
Ou siKa MPOBaJUTh Jli3HAHHS!.

CBO€10 4epror, OCHOBHUMH 3aBAaHHSAMU MCUXOJIOTIYHOTO CYTPOBOY OMEPATUBHO-CITYXK-
00BOT isIBHOCTI € HaJJaHHA PEKOMEHAALlil JIJIsl TIaHyBaHHA Ta MPOBEACHHS ONepaTUBHO-PO3-
LIYKOBHX 3aXO[iB 1 CIiTUMX Jiil; MCUXONOrivyHe 3a0e3neyeHHs KOMIUIEKTYBaHH [Py, HapsaiB,
YeproBUX 3MiH TOIIO 3 ypaxyBaHHSIM ICHXOJOTIYHOI CyMiCHOCTI Ta e(EeKTHBHOI B3aeMOii
0ci0, sIKi BXOAATB 10 IXHBOTO ckiaay. ToMy rpadiku 4epryBaHHs CHiqUUX i ONepaTUBHUX TPy
YKJIaIal0Th KepiBHUKU pa3oM i3 ¢axiBueM-nicuxonorom OBC, 1o nae 3Mmory sikHaiikpaiie
nigidpary ckiaj ciiayo-onepaTuBHOI TPyIU Uit BUi3My Ha micue noaii. Tak, y m. 3.12. TTono-
JKEHHS TIPO CITykO0y IMCHXOJIOTiUHOro 3a0e3NeueHHs] ONepaTUBHO-CIIY>KO0BOI JisTBHOCTI Op-
raHiB Ta MiApO3MiNiB BHYTpIlIHIX cnpaB YkpaiHu, 3atBepmxeHoro Hakazom MBC VYkpainu
Ne 423 Bix 28.06.1997 p., 3a3Ha4eHo0, 10 CiIyk0a TMCUXOJOTIYHOTO 3a0e3NeueHHs] TOBUHHA
3’SCOBYBaTH TICHXOJIOTIYHI MPUYMHHM KOHQIIKTHUX CUTYyalliii Ta eMOIIfHUX 3pHUBIB cepen
npaniBaukiB OBC, 3amo6iratv UM mposiBaM, JOTIOMAaraTti KepiBHHUIITBY OpraHiB 31iliCHIOBa-
TH TpodeciiiHe BHUXOBaHHS 0COOOBOrO CKJIaQy U HaJaBaTH KOHCYJBTATHBHY JOMOMOTY
npauiBHUKaM y cdepi X ciykO0BHUX B3a€MOBITHOCHHZ.

Anpobauia daxiBusmu-ncuxonoramu [lonrascbkoro YMBC VYkpaiHu ncuxonioro-npaso-
BUX pEKOMEH/Iallili 110/10 MOJIIMTIIEHHS B3aEMOZIT OpraHiB CJIiJICTBA i Ai3HAHHS 3aCBiTUMIIA, 110
MOKa3HUKH Pe3yJIBTATUBHOTO PO3CIiTyBaHHSI KPHMiHAIBHUX CIPaB Ta CBOEYACHOTO BiITpaB-
JIeHH 1X JI0 CyAy B Mepioj peamizamii X pekoMeHamii moninmuiarcs. B pesynsrari 3acto-
CYBaHHS TICUXOJIOTIYHAX METOIMK i peKOMEHAAIlill yaasocs SMEHIIUTH piBeHb KOH(ITIKTHOCTI,
MiABULINTH PiBEHb B3a€MOJii, TUCIMILTIHOBAHOCTI Ta B3a€MO3aiHTEPECOBAHOCTI CIiAYUX i
OMepaTuBHUX MpPAaliBHUKIB y BUPILIEHHI CHilbHUX 3aBAaHb. [IpalliBHUKK Migpo3AifiB, sKi
Oy oOpaHi JuId peanizailii pekoMeHAamii A0CiaHuKiB, 32 Janumu ncuxojorie OBC Ilos-
TaBCHKOI 00JIacTi, BKa3ald Ha BHCOKY €(EeKTHBHICTH 3aIPONOHOBAHHUX MCHXOJIOTIYHIX METO-
JUK i pekoMeHamii. Tak oliHNIN e(eKTUBHICTD peKOMEHAIli# mcuxosioriB 86% onuTaHuX.

TakuMm 4YWHOM, Yy HaBYalIbHHMX 3akiaaax cucremMu MBC criin nmependavyuTé MiAroTOBKY
CHeLiaNliCTiB-MICUXOJIOTIB 3 ONTUMi3alii Clig40i AisBHOCTI, IO JACTh 3MOTY MONIMIIUTH
e(eKTUBHICTb IiAJILHOCTI 0COO0BOrO CKJIaay MiAPO3/iiiB OpraHiB BHYTPIlHIX CMpaB.

HeratuBHO BIIMBAIOTH HA AiSUTBHICTH CIIAYUX IMiPO3ALTIB HAJAMIpHA 1X 3aBaHTAKEHICTh,
JIeinuT yacy, 3HauHe NMepeHanpyKeHHs NCUXiky, Gpi3uvyHa BTOMa, KOHQJIKTHI CTOCYHKH i BU-
coka BianmoinanbpHicTE. Lle, Ha Hally TyMKY, CTaBUTh CJiTYHMX Y Tipile CTAaHOBHILE MOPiBHS-
HO 3 TIpalliBHUKaMM OpraHiB BHYTPIIIHIX cipas. Bei mi TpygHOImi 3MyIIyIOTh CHiAYMX IIyKa-
TH MEHII BiNOBiAabHy PoOOTY, a HEpilKo i 30BCiM 3BUTBHATHUCS, 110 MPU3BOAMUTH A0 IUTHH-
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HOCTI CNiJJUUX KaJpiB i MO3HAUA€ThCs HA BCEOIYHOCTI Ta SIKOCTI PO3CIiLyBaHH KPUMiHAIBHIX
cripaB. Sk HACIIOK y CIiIUMX MigPO3/iNax MPamto0Th NOYATKIBIlI 3 HEBEJTUKUM MPAKTUYHUM
JIOCBIJIOM, & 4acToO i 3 HU3bKOIO KBamiiKkalli€ero.

BBakaemo, 1m0 MO)KHA BUOKPEMHTH TaKi MPUYMHU BUHUKHEHHS HETAaTUBHHUX CTOCYHKIB
MiX CJIiTYMMU H OmMepaTHBHUMHU TpalliBHUKAMK: HeMPaBWIbHUI 100ip KaapiB 3 000X CTOPiH;
HU3bKUW PiBEHb IXHBOT MiJIFOTOBKU A0 CMiJILHOI POOOTH i YiTKOT B3a€EMOJIii; HEKOMIIETEHTHI
CIpoOU BperyII0BaHHs MIDKOCOOHCTICHUX B3a€EMHUH Yy MiJIpO3Ainax iXHIMHU KepiBHUKaMU; HE y3-
TO/KEHI B3a€MOBITHOCUHM Ta MPABOBIJHOCHMHU MK KEPIBHUKAMHU CJIIYOrO MiJIpO3Iily Ta
MiPO3IiiB OpraHiB Ji3HAHHS; BaJWd OpraHi3amiifHOro Ta TCHXOJOTIYHOTrO 3a0e3neueHHs
KpUMiHaIIbHO-TIpOIleCyallbHUX JIili (HayKOBO-TEXHIYHI 3aCO0H, MCUXOJIOTIYHI peKOMEeHallil Ta
MPOTO3HIlii, BUKOPUCTAHHs 3HaHb creniaiicra-ncuxonora OBC); HHM3bKa KOMIETEHTHICTb
KEpPiBHUKIB Y 3aCTOCYBaHHI pPi3HUX (OPM 3a0X04UeHHS ab0 MOKapaHHS MPaliBHUKIB; HETOCKO-
HaJIICTh KPUTEPiiB OLIHKK POOOTH CIITYMX i OMEepaTUBHUX MpPAL[iBHUKIB.

CrienianicToBi-MCUXO0NOTY, PO3B’sA3yIOUM KOH(IIKTHI cuTyauii, Tpeba BUKOPHUCTOBYBATH
citky koH(pikty Tomaca-Kinmena. Lle qonmomoxe BU3HAUUTH CTHIIb ONIEPATUBHOTO TPalliBHU-
Ka, IKAH B3aEMOJII€ 31 CIIAUNM Y CHIJIBHIA MisMbHOCTI (IUB. cxemal).

Cxema 1
CITKA TOMACA — KIJIMEHHA
Axmuena peaxyis Konkypenuis CriBpoOiTHULITBO
Komnpowmic
Iacusna peaxyis YxuneHHs [IpuctocyBanus
—_—
} }
[HAMBI Ay aNbHI Chineai git

J1aHu

Tax, sIKIIo peaxiiist CJ1iY0r0 € MACMBHOIO, TO BiH MPArHy TUMETE BUWTH 3 KOH(ITIKTY; SIKIIO
aKTHBHOIO, TO BiH MparHyTUMe HOT0 po3B’s3aTH. 3a JOTIOMOTOI0 PallioHAIEHOTO BUKOPHCTAH-
Hs citkn Tomaca-KiiMeHa TakoX JIeTrKO MOXKHA OIIHIOBATH PiBeHb CHIBPOOITHUIITBA MiX
cy0’eKkTamu.

SIKIo cKJIaCTH pa3oM YaCTHHH CiTKH, MOXKHA OTPUMATH MaTpPULO 3 I SITH cTuIiB. CTHIb
KOMITPOMIiCY OJIHAKOBO OXOIUIIOE CHiNIbHI i iHAMBiyanbHi 1ii Cy0’€KTiB, a TAKOXX MACHBHY i
aKTHBHY MoBeAiHKY. KokeH y4acHHK KOHQUIIKTIB MOXKEe 3HAUTH TYT TOM CTUIIb, SIKHI ISl HBO-
ro XapaKTepHHH, X094 KOXKEH MOK€ BUKOPHUCTOBYBATH BCi IIi CTHII, aKe esKi 3 HUX MOXYTh
OyTy Halle()eKTUBHIIIMMU JJIs1 PO3B A3aHHS KOH(QUIIKTIB MIEBHOTO THITY.

He 6e3 miactaB ciy:x0a mCHXonoriqyHOro 3ade3NeueHHs] ONepaTHBHO-CIYKOO0BOT Misiib-
HocTi MBC Ykpainu y MeTOAMYHUX MOCIOHUKAX 1010 POOOTH 3 0COOOBUM CKIIaJOM peKoMeH-
Jy€ TICUXOJIOTaM OpraHiB i l'[lI[pOSL[lJ'[lB BHyTplIHHlX chpaB JJisi MPOTHO3YBaHHs IMOBENiHKU
MpAIiBHUKIB y KOHQOIIKTHIX CHTYAIisIX MepeayCciM BUKOPHCTOBYBAaTH TaKy IICUXOMiarHOCTHY-
HY METOJVKY, K «He3aKiHUeHi peaeHHs»?.

Mertoro 11i€l METOJUKH € NiarHOCTHKA KOHQIIIKTHUX CHUTYAaIlill 1 KOPeKIlisi MOKJTHBUX Hera-
TUBHUX Opi€HTAlli}l CJ1iIY0T0 1010 B3aEMO/IiT 3 ONIepaTUBHUMHU IpalliBHUKAMHU OpraHy Ji3HaH-
Hi1. [1i1 MCUXONOTiYHO TIarHOCTUKOKO CJIiJl PO3YMITH rally3b MICHXOJIOTIT, 110 PO3po0iisie Me-
TOJY BUSIBIIEHHS i BUMipIOBaHHS iHAMBIAYyaJbHUX TICUXOJIOTIYHUX pUc ocoductocTis. [lcuxo-
KOpEKIisi — 1e IiIeCPSIMOBaHHMM TICHXOJIOTIYHHI BIUTUB HA OCOOY 3 METOH MPHBEIACHHS 11
MICUXIYHOTO CTaHy A0 PiBHS HOPMH B pa3i BUHUKHEHHs B Hel Oy/Ib-sIKIX XapaKTepHUX JeBiamiit
ab0 0COOMCTICHUX aHOMaUTi#, a TAKOJK 3aCBOEHHS IIEBHOIO BHITY IisLITBHOCTI.

ATmocq)epa HeBI/IMyH_IeHOCTl CTOCYHKIB 1 MOBEliHKU B maposmnax cripusie eq)eKTmsHocn
TMICUXOJIOTIYHUX JTOCIiPKEHb, BiIKPUBAIOTHCS MOXKIIMBOCTI BHY TPILIIHIX Opi€HTALliM, SIKi aKTHUB-
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HO BILJIMBAIOTh HA CTOCYHKH CIIiTYOTO 3i CTelialiCTOM-TICUX0JI0TOM Ta OPraHoM JAi3HaHHS 3a-
rajoM. Ypara crieuiajicTa-ncuxonora B IbOMY pa3i 30CepeIKyeThesi Ha PO30IKHOCTAX MiX
CBiJIOMO JIeKJIapOBaHUMH TJIAHAMU JIii Ta caMolo Ji€to (TIOBEiHKOI) cy0 ekTa. BaximBo Ta-
KOXK PO3PI3HATH CIIPABXKHIO OBEAIHKY, sIKa CyIepednTh 3aaeKnapoBaHiit MeTi. Tomy mume pe-
3yJIBTaTH TOYHOT TICUXOMiarHOCTHKY MO)KHA BUKOPHCTATH ISl €PEKTUBHOI ICHXOKOPEKIIii.

Bonnouac i HeratwBHa OpieHTaliil MOXe TpaHC(HOPMyBATHCS B MparHeHHsS 10 CIIiBpPO-
OiTHULITBA Micis HAJIEXHOT MpodeciiHO-NCUX0NOTiYHOT MiATOTOBKY CIiI4MX Ta ONepaTUuBHUX
MpaliBHUKIB OpraHiB Jli3HAHHS B HaBYAJILHOMY NPOIECi B pe3ynbTarti Ha0yTTs npodeciitHoro
JIOCBiJly Ta pallioOHAJIBHOTO BUKOPUCTAHHS CIIeLialIbHUX 3HAHB CIelialicTa-ncuxomnora.

Ha namry mymky, He0OXiTHO TakoX YJOCKOHAIUTH B HABYAJBHUX 3akianax cucremu MBC
BHKJIQJaHHS Takol MUCHUIITiHY, K «KoHpmikTonorist». 3 mieto MeToro Hamu OyJio IpoBeNieHe
onuTyBaHHS ciyxadiB maricrparypu HABCY B rpymax ciyxadviB (akynbTeTy MiATOTOBKH yTI-
PaBIiHCBKUX KaJpiB CepeqHbOT JIAHKH 32 CHELiaNbHICTIO «YTpaBiiHHA y c(epi npaBonopsa-
Ky» (TepMiH HaB4yaHHS — 7 MicsauiB). Ycboro Oyno onutano 50 oci6. I3 HMX npauiBHUKIB
cmiacTea — 15, onepaTMBHUX MpaLiBHUKIB — 22, anMiHicTparuBHoi Miinii — 13. Ctax poboTH
OMUTAHUX — BiJl I ATH 10 necATH pokiB — 40, moHan 10 pokis — 10 ocib.

3a pesynasTaTamMul ONMUTYBaHHS 3°ACYBAJIOCA, IO CIyXadi XOTiJIM O YHECTH 10 AUCIUTUTIHA
«Konumikromnorisy neski TeMH, KOTPi CTOCYIOTBCS KOH(QUIIKTHUX CHUTYallilf, [0 BUHUKAIOTh y
KPUMiHaJIbHO-TPOLIECYyabHUX BiJHOCHHAX MIX CJiTYMM, CMeLiajicTOM-TICUXOJIOroM i mpea-
CTaBHUKOM OpraHy Ji3HaHHA, a caMe:

— «KoHpnikTH ci1i140ro 3 y9acHIKaM# KPUMiHAIBHOTO CyIOYHHCTBAY;

— «Kondniktu npanisaukis OBC B eKCTpeMaIbHUX CUTYAIiAX»;

— «KondniktHi curtyarii B onepatuBHili poOOTi».

Haii6inpma kinmekicts (67%) pecrnoHAeHTIB modaxkann BHecTH 10 Kypcy «Kondmikro-
soris» Temy «KoH(IKTH cig40ro 3 y4yacHUKaMH KPUMiHAIbHOTO CyAOUHHCTBAY.

Ha 3anuTaHHs CTOCOBHO METONMKM MpOBeAEHHS 3aHATh 50 ciayxayiB BiAMOBiNAM, LIO
MOTPIOHO PO3IMIMPUTH IO IUCUUILTIHY K TeMaMH, TaK 1 MPAKTUYHUMU 3aHATTAMHU. Tak, yci
OTIUTaHi PECIIOHAECHTH BKa3ajiH Ha HEOOXiTHICTh yIOCKOHAJICHHS AUCIHUILTIHU, JOTTOBHEHHS il
NPaKTAYHAMH 3aHATTAMHE, Ha SKUX CIyXadi MaroTh PO3B’S3yBaTH CHUTYAIlilfHi 3aBIaHHS B Ta-
ny3i ¢y ’00BUX KOH(UIIKTHUX CUTYyallill 3 y4acTio cneniaiicra-rncuxoiora. Jleski modakaHHs
CTOCYBAJIMCS MPAKTHKK Neperisify Bineo]ilbMiB, CIOXKETiB, KOTpi 3adikcyBaau KOHQIIKTH,
MPUATHI 1J1s1 HaBUAJIBHUX I[ijiel. 3arajoM OUIBIIICTh i3 ONMUTAHUX BBAXKAIOTH 3a JIOLIBHE Op-
raHi3yBaTyl 3aHSTTS y BHUISAI CHUTYalliifHO-POJNIBOBHUX irop, Je O MOJAETIOBAIIUCS THIIOBI
KOH(ITIKTHI cUTyalil B ixHii mpodeciiiHiil AisTbHOCTI Ta 3aCTOCYBaHHS 3HaHb ChellianicTa-
TICHXOJIOTa JUIS X PO3B’sI3aHHSI.

TakuM 9MHOM, POJIb CIIELiallicTa-IICUX0JI0ra B HOpMali3amii ciIyk00BHX CTOCYHKIB MiX
CJIiTYMM i MpeJICTAaBHUKAMK OpraHiB Ai3HaHHS HaJl3BUUaiHO BXJIMBA. Y CBOEMY apceHali Bo-
HU MaloTh LIy HU3KY METOMiB.

1.V nHi cny00BUX 3aHATH IS MiAPO3AUTIB CITiICTBA Ta Ai3HAHHS BOHU MOBUHHI TIPOBO-
JUTH COLialTbHO-TICUXOJIOTIYHI TPEHIHTH, aIanToOBaHi A0 3aBAaHb WX MiIPO3MIiJiB.

2. 3a I0TIOMOTOI0 CriellialbHUX METOJIIB BUSBIISTH COLialbHI Mpo0ieMn 00 €KTUBHOTO Ta
Cy0 €EKTHBHOTO XapaxTepy, 0 BUHUKAIOTh B OpraHax BHYTPIiLIHIX CITpaB.

3. KoHcynbTyBaTy criiBpoOiTHUKIB MiApO3AiTiB Ai3HAHHS Ta CJiT4HX.

4. HapaBatu pexoMeHJallii 100 TJIaHyBaHHS Ta MPOBEAEHHS OMepaTHBHO-PO3LIYKOBUX
3aXOIB 1 CHIAUUX HiH.

5. Slkmo e moTpidHO, 0COOMCTO OpaTH y4yacTh Y KiJIbKOX CIITUuX AisX (0OLIyK, BUIMKA,
omIsiA Miclisl Mofit, BinTBOpeHHst o0cTanoBKH To110) (cT.128! KIIK Ykpainwm).

6. BusBnsaTa HeraTuBHi Mpo¢eciitHO-NCUXOIOT{UHI pHCH Ta 3BHYKH y CIITYMX i OTepaTHB-
HUX TPaLiBHUKIB, KOTPi YCKIAAHIOIOTH B3a€MOJIIF0 MiXK MpalliBHUKAMH, i BECTH 3 HUMH CHUCTe-
MaTH4Hy poOOTy 3 METOI0 BUKOPIHEHHS TaKHX 3BHYOK, KOPUIYBaTH MOBEIHKY TaKUX 0Ci0.

7. KOHCYJ'IBTyBaTI/I Cy0’€KTiB KPUMiHANBLHO-TIPOLIECYaIbHAX BIIHOCHH y XOJi CTBOPCHHSI
KapTi po3B’ si3aHHs KOH(meTy, 10 JacTh 3MOTY YCYHYTH CIIiTYUM i ONEpaTUBHUM IpalliBHH-
KaM TIeBHi CyTepeIHOCTi.

8. KoncynperyBaru kepiBaukiB OBC y mig yac ¢hopMmyBaHHS CKJIaay CIIiI40-OTEepaTHBHOT

rpymnu.
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9. HanmaBary KoHCYNbTaLil II0JJ0 KOMIJIEKTYBaHHs TPy, HAPsiB, YeProBUX 3MiH 3 MO~
Jly TICUXOJIOTi4HOT CYyMIiCHOCTI 0ci0, siKi BXOIATH A0 11 CKiIay.

1 Kocmuywxuii M. B. Tlcuxonoriyna KOHCyJbTalis sk (opMa BUKOPUCTAHHS CrellialbHuX 3HaHb // Hayko-
Buit Bicauk YABC.— Bum. 1. — C. 162.

2 Haxaz MBC Ykpainn Ne 423 Bin 28.06.97 «IIpo 3arBepmkenHs TTonoxeHHs npo ciy:x0y NcuxoaoriaHo-
ro 3abe3neueHHs ONepaTHBHO-CITy>KO0BOI isNTBHOCTI OpraHiB Ta IMiJAPO3aiNliB OpraHy BHYTPILIHIX CIIpaB». —
K., 1997.-C. 3,4.

3 Kpaguenxo O.B., Timuenxo O.B., Xpucmenko B.€. Ilcuxonoriune 3abe3neueHns nismpHocti OBC B pu-
3MKOHEOEe3MeYHNX CHUTYaLlisIX ONepaTHBHO-CITyk00Bo1 nisutbHOCTI: Hasu. moci6. — Xapkis, 2002. — C. 78.

4 Konghnikmu y npodeciiiniii aisnpHOCTI opranis BHyTpilHix crpas / MeToauusi pekoMeHaanii no po-
00Ti 3 0cCO00BUM CKJIAZIOM, TIPaKTUYHUM ricuxonioram. Yactuna 1. — K., 2000. — C. 17.

5 [Tcuxonozus: Cnosaps / IToa. o6, pen. Ilerposckoro, M.I. SIpomesckoro. — 2-e u3a. — 1990. — 494 c.

6 Menoenesuu B.J]. Kputnueckas ¥ MeIMUMHCKas ncuxosorus: [pakTuueckoe pyKoBOACTBO. — M., 1998,
- C. 471.

Ompumano 23.04. 2004
Pe3rome

B crarbe paccMOTpeHbI HEKOTOPbIE ACMIEKThl ONTUMU3ALMK OTHOLIEHHUH ClieoBaTeIsl U ClielnalucTa-Tcu-
xojiora B coorBercTBUM €O CT. 128-1 VIIK Ykpannsl. OG0CHOBBIBa€TCS MBICIb O HEOOXOJUMOCTH COBEPILEH-
CTBOBAHMS COL[HATBHO-TICHXOJIOTHUECKOH CITyKObI B OpraHax BHYTPEHHHUX €] 1 OUePUCHBI 33Ja4H CIIeUaH-
CTa-TCcUXoJora.

B.B. CAMOJIIOK

B. B. Camonmwk, euxnaoau Hayionanvrozco
yuisepcumemy « Ocmpo3svka axadxkmisny, m. Oc-
mpoe

HEPEAYMOBMU TA IIIACTABH 3AKOHHOTI'O IPEJCTABHHUIITBA Y
KPUMIHAJIBHOMY ITPOHECI

YTBepkeHHS B KpUMiHAIBHOMY MPOLIECi 3MarajbHOCTI 3yMOBIIHOE HEOOXiTHICTh Meperis-
Jly Ta JJOTIOBHEHHS TapaHTiid MpolecyaibHOT PiIBHOCTI cTOpiH. ONHI€I0 3 TAKUX TapaHTild € 3a-
KOHHE ITPEACTABHULTBO Cy0’€KTiB KPHMiHAIBHO-TIPOLECYATBHOTO MTPOBAKEHHS.

Bin cBoeyacHoOro 10MmycKy 10 CIpaBM 3aKOHHOTO MpPEeACTaBHUKA HEAi€3AaTHOTO Y1 YaCTKO-
BO J1i€3/1aTHOTO YYaCHUKA MTPOLIECY 3aJIeXKUTh 3a0€3M1eUeHHs TOBHOLIIHHOTO 3aXUCTy HOro npas
i 3aKOHHUX iHTEpecCiB, a TaKOXK peanisauiﬂ npaB, SKUMU BiH HE MOX€ PO3MOPAIUTUCS ca-
MOCTIHHO Yepe3 HeMOBHONITTA, HAABHICTb Baj (isu4HOro abo ncuxivHoro possutky. Ilpn
LEOMY HOPMH, IO CTOCYIOTBCS Y4acTi 3aKOHHOTO NPE/ICTaBHAKA Y KPHUMiHAIILHOMY Mpoweci,
3aJTMIIAIOT 11033 YBArOKO MOPAZOK Ta MiACTaBH HOTo J0MyCKy JI0 1boro npowecy. Ta ockinbku
3aKOHHHN TPE/ICTABHAK € CaMOCTIHHMM y4aCHHKOM KPUMiHaTbHO-TPOLECYaTbHOI isbHOCTI,
MUTaHHA KWOro MpoLecyajbHOr0 BU3HAHHA € HE MEHII BaXXJIMBUMH, HIXX BU3HAHHS iHIIUX
Ccy0’eKkTiB — OOBUHYBadyBaHOIo, MOTEPHIIOr0, 3aXMCHUKA, LUBUIBHOrNO MO3MBAYa YU
Biamosimaya.

[IpuHarigHo 3ayBa’kuMo, IO 3arajibHi MiJCTaBU Ta MEPEeAyMOBH y4YacTi y KpUMiHaIbHIN
CTpaBi 3aKOHHOTO IMpeACTAaBHUKA (DAKTHYHO HE JOCIiKYBAINCS Yy BITUM3HSHIN JiTeparypi.
B pagsHcbkuit mepiog okpemi acnekTH mnpoOsemu Oynu NpeaMeToM aHamizy y mpansx
B.JI. Anamenka, [1.M. Tynenkosa, O.C. Jlango, T.M. MikoBckoro Ta inmux. [Ipote Taki

© B.B. Camomrok, 2004
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JOCII/DKEHHS CTOCYBAINCS 3A€01bIIOro 3arajbHUX NpooieM MpeACTaBHULTBA Y KPpUMiHAIIb-
HO-MIpoliecyalbHOMY paBi. MeToro xk 1€l cTarTi € crpobda chopMyBaru LiNiCHUN TeOpeTHd-
HUH MiAXif 10 BU3HAYEHHS Ta PO3YMiHHS 3arajIbHUX ITiJICTaB Ta MEepeAyMOB y4acTi y crpasi
3aKOHHOTO TMPEACTaBHHUKA Cy0’€KTa KPHUMiHAIBEHO-TIPOLECYATFHOTO MPOBAKEHHS 3 0OMeKe-
HOO MPOLIECYaTTbHOIO JIi€3IaTHICTIO.

Busnauenns cyKynHOCTi nepeayMoB Ta TiJICTaB yqaCTi 3aKOHHOIO TNPE/CTaBHUKA Yy
KpUMiHaJTbHOMY Mpoleci n0Tp16He JUTS KOMILIEKCHOTO aHan13y Ta BUBUEHHSI IHCTUTYTY 3aKOH-
HOTO MPE/ICTABHULTBA y KPUMiHATLHO-NPOLECyabHOMY npaBi. Take J0CTIKeHH S, 3 OAHOTO
00Ky, Mae c(pOpMyBaTH IIiJTICHE YSBICHHS PO CYKYIHICTh FOPUIUYHUX (DAKTiB, HA OCHOBI
SIKHX BUHHKAE i PO3BUBAETHCA 1€ ITPABOBiTHOMICHHS, a 3 iHIIOTO, — 3alIPOTIOHYBaTH PEKOMEH-
Jallil TOIMyCcKy 3aKOHHOTO TPEeJICTaBHUKA JJIsl YUacTi Y KpUMiHAJILHOMY TpOLECi.

BcraHoBneHHs mepenryMoB i MiJICTaB 3aKOHHOTO MPEJICTAaBHUIITBA OOBUHYBadyBaHOTO, MO-
TEPIIIOro Y LUBIIFHOTO MO3MBaYa Mae MOJSraTu y 3’sCyBaHHI BCix 00CTaBHH, HEOOXiqHUX
JUI BUHMKHEHHS Takoro MpaBOBiJHOLIEHHS y chepi KpuMiHambHOro cynounHcersa. [Ipu upo-
My MH OyIeMO JOTPUMYBATUCS PUIHATOTO B TEOPil pO3MEKOBYBAHHS YMHHHUKIB, SKi B CYKYTI-
HOCTi 3YMOBIIOIOTh BUHHKHEHHS MpPEICTABHUITBA, TOOTO BIUIMBAIOTH Ha TEPEIyMOBU Ta
MiICTaBM HOro BUHUKHEHHS. AJDKE SIKIIO MEepeIyMOBH — LI JTUIIE ITOTIePeIHi YMOBH iCHYBaH-
HSl, BAHUKHEHHS 40T0-HeOy/Ib!, TO MiJIcTaBAaMU BUHUKHEHHS MPEICTAaBHUIITBA MPUIHATO BBa-
JKaTH IOPUINYHI (aKTH, B pe3ysibTaTi SKUX OHa 0c00a CTae MpeACTaBHUKOM iHIOiZ. Y 3B’53-
Ky 3 UM MO)KHa MOroauTucs 3 aymkoro B.A. PsaceHuesa, 1110 10 Takux MifcTaB cllif NpUYUC-
JISITH HE BCi, HEOOXIHI JJI HACTAHHS MPSMUX HACIIAKIB (aKTH, a JIUIIE Ti, 3 SKUMH 3aKOH
NOB’s13y€ BU3HAHHA OJHiET 0COOM MPEACTaBHUKOM iHIIIOT 10 TIOYATKY i1 MpolecyanbHOT Jislib-
HOCTI3.

3a Teopiero mpasa 0 IOPUIUYHUX MEPEAYMOB MPABOBITHOCHH HaJlekaTh: 1) HOPMATUBHI
nepeayMoBU (HasBHICTh HOPM, Ha OCHOBi SIKMX BUHHMKA€ IMPAaBOBiJHOLICHHS); 2) MpaBo-
cy0’ekTHI mepeayMoBHU (NpaBO3JaTHICTh i Ji€31aTHICTh YYaCHHKIB); (aKTUYHY OCHOBY Mpa-
BOBiIHOIIICHHS (FOPUINYHI (aKTH, 3 HAABHICTIO YK BiJICYTHICTIO SIKHX HOpPMA MpaBa MOB'I3ye
BUHUKHEHHS, 3MiHy Yd TPUINAHEHHS NpaBoBigHomeHHs*). [leBHa piu, 3aKoHHE MpenCTaB-
HUILITBO SK NMPABOBIJHOIICHHS HE € BUHATKOM, i TSI BHHUKHEHHSI TOTpe0ye BKa3aHOI CHCTEMHU
nepenyMoB. CxapakTepu3yeMo KOKHY 3 HUX AeTalbHille.

Hopmamuenumu nepedymosamu 3aKOHHOTO TIPEICTABHUILITBA € HASBHICTb CUCTEMH NPaBO-
BUX HOPM, fIKi BU3HAYAIOTh MOPAJOK BUHUKHEHHS Ta pealizalii JaHOro MpaBOBiAHOIIEHHS.
Hopmu npaBa — ne 6asa, Ha sikiii po3BUBaeThCs OyIb-sKe MPaBOBiNHOIIEHHS. be3 HUX BOHO
BTpayac CBilf IOpUAMYHUHN 3MICT, Y 3B’s3Ky 3 UMM HEPEXOOUTh y chepy IM03arpaBoOBUX CTO-
cyHkiB. Came TOMy OCHOBHI acleKTH peajtizallii 3aKOHHOTO MPeICTAaBHUIITBA Y KPUMiHATbHO-
My TpoIeci MaroTh JiCTaTH YiTKe MpaBOBE BPETYIIOBAHHS, sIKe 0, 3 OHOTO OOKY, MiCTHIIO 3a-
CaJHUYi HOPMH IIOJI0 YMOB, METH Ta 3aBAaHb Y4acTi 3aKOHHOTO MPEICTaBHHUKA Yy CIpaBi, a 3
iHIIOTO, — BCTAHOBJIIOBAJIO (hOpPMY MpoLecyaTbHUX Aill 3 yHacTIO LIbOTo cy0’eKTa.

VY uynnHoMmy KpumiHanbHO-NpoLiecyalbHOMY KONEKCi MOHATTS «3aKOHHUH MPEeNCTaBHUK»
BXKHBA€ETHCS OJM3BKO M’ SATASCATH pa3iB y 25 crartax (cT. ct. 16-1, 32, 52, 52-1, 92, 166, 168,
237, 246, 254, 261, 277, 438, 341, 348, 354, 355, 358, 384, 400-9, 437, 440, 441, 444, 447
KIIK). IIpn nuboMy HOpMH, SIKi PETYNIOIOTh Y4acTh IIEBHOTO Cy0’€KTa KPUMiHAJIBHOTO TPOLIe-
Cy B CIIpaBi, BU3HAYaAIOTh: KOJIO 3aKOHHMX MpeacTaBHUKIB (cT. 32 KIIK); TxHi0 nporecyanbHy
¢yskuito (ct. 16-1 KIIK); ixHiit npouecyanbauii craryc (ct. 16-1, 26-1, 52 KIIK); oco6nu-
BOCTI yyacTi y cripaBax HENOBHOJIITHIX Ha AocynoBoMmy chiacTsi (ctT. 438, 440 KIIK) Ta cyno-
BoMmy po3niisani (cT. 441 KIIK); nmpaBo 3akoHHOTO mpencTaBHUKa Ha amnensiito (ctT. 348 KIIK)
Ta KacamiiiHe ockapykeHHs (cT. 384 KIIK); ydacTh y BUKIHOYHOMY TpoBa/pkeHHi (cT. 400-
9 KIIK). KpiM Toro, mpaB 3akOHHOTO MPEJCTABHUKA B OKPEMHX BHIAIKaX MOXXYTb CTOCYBATH-
Csl HOPMHU, SIKi BU3HAUalOTh MpaBa 0aThKiB, OJIM3bKUX POAMYIB, CiM’T BiAMOBIAHOTO yYacHUKa
npoLecy.

IIpoTe HOPMATHBHO HE BU3HAYCHUMH 3a/THIIAIOTECA MPOLECYaTbHA (pOpPMA TOMYCKY LHOrO
YYacHWKa /0 CIPABW; 3aBIAHHs il MeTa LBOro JOIYCKY; 0COONHMBOCTI ydYacTi B OKpEeMHX
CTaisX MPOBaPKeHHS (30KpeMa B CTafil MOPYIIEHHS CIIPaBH Ta JOCYIOBOTO CIIiICTBA); MEXKi
CaMOCTIHHOCTI MPUHHATTA pillleHb; MpolecyallbHi CaHKUil 1mo0a0 HbOro Tomio. Ilepernsmy
mijnsarae it xkono ocio, siki MOXXyTh OyTH 3aKOHHUMM ITPEACTaBHUKAMH y CIIPaBi.
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IIpasocy6 exmui nepedymosu BKa3ylOTh Ha BU3HAHY IMPaBOM 3[IaTHICTH 0COOW BUCTYMAaTH
Cy0’€KTOM BiJTHOCHH 3aKOHHOTO MpPEICTaBHULTBA B MEKaxX MEBHOTO KPUMiHAIBHO-MPOLECY-
aNbHOTO MpoBamKeHHs. [1i1 mpaBocy0’€KTHICTIO Ma€ThCS Ha yBa3i MpaBo Ta Ii€3AaTHICTh 0CO-
6u B cykymHOCTiS. [1pn mboMY, OCKITBKH Cy0’€KTaMy BiTHOCHH 3aKOHHOTO TIPENICTABHUIITBA Y
KpUMiHAJILHOMY TPOIIECi € 3aKOHHUH MPEJICTAaBHUK Ta yYAaCHHUK MPOILIECY, iHTepec SIKOTOo Mpe/-
CTaBJIsAIOTH (OOBUHYBauyBaHUM, OTEPITiNIMNA, [UBIIBHAN NO3WBAY TOI0), YMOBOIO BUHUKHEH-
Hsl TIPaBOBiAHOIICHHS MPEICTABHULITBA € HASBHICTH Y LIUX OCi0 BiAMOBiAHOTO 00CATY TpaBo-
Cy0’EKTHOCTI.

[TpaBOCYO’€KTHICTh 3aKOHHOTO TpEJCTaBHUKA BUMarae, mod BiH OyB IIJIKOM MpaBO3/aT-
HUM i Jie3naTHUM. [1eThesl Ipo KpUMiHAJIBHO-MPOLIECYaTbHY Ji€31aTHICTh, CYTHICTh SIKOT OY-
Jie PO3KPUTA HIXKUE, Ta KPUMiHAIBHO-TIPOIECYabHY NMpaBocyO’ ekTHiCTh. [1eBHa piy, sikOu 3a-
KOHHE TMPEJICTAaBHUIITBO Y KPUMiHAJIBLHOMY TMPOLECi MaJio 3arajbHONPaBOBUIl XapakTep, K y
nporeci LUBIIBHOMY, KpuUTepii mpaBo- Ta Ji€34aTHOCTI Takux oci® Bu3Hauanucs O
BiJIMOBITHUM Trajly3eBUM 3aKOHOJABCTBOM (IIMBiIbBHUM i CIMEHHUM TPaBOM), OJHAK KpUMiHa-
JBHO TPOLECYATbHUI 3aKOH CIIELialIbHO BCTAHOBIIIOE BUYEPITHE KOJO 3aKOHHHX MpPEICTaB-
HukiB (1. 10 cT. 32 KI1K), nepedbuparoun Ha cede GyHKIIiF0 BCTAHOBIIEHHS IXHBOT MpoLieCyalib-
HOT mpaBocy0’ekTHOCTI. [IpaBO3maTHICTL 3aKOHHOTO TpPENCTaBHUKA TICHO TMOB’sA3aHa 3
JIi€31aTHICTIO i BUHUKAE 3 MOMEHTY ii BUHUKHEHHS.

Jns ocobu, iHTepecu Kol MPeACTaBIAOTh, TOCTATHLO HASBHICTI MpolecyaIbHOI MpaBo-
3[IaTHOCTI, fIKa B Pi3HUX Cy0’€KTiB BUHUKAE 3a Pi3HUX yMOB. Tak, AKIIO MPaBOCYO’ €KTHICTbH
MOTEPIIJIOT0 YK IUBITBHOTO IMO3WBadya BUHHUKAE 3 MOMEHTY HApO/DKEHHS, TO IPaBoO-
Cy0’€KTHICTP CBi/IKa — 3 MOMEHTY JOCSTHEHHS BiKY, KOJIM BiH MOX€ aIeKBaTHO CIIPHIMATH pe-
aJIbHI 00OCTaBUHMU ¥ AaBaTH II0J0 HUX aJEKBAaTHI MTOKa3aHHS.

[leBHy cneun¢iky Mae TakoX BHM3HAYE€HHS NpaBOCy0’€KTHOCTI OOBHHYBAa4e€HOTO Ta
MBiNbHOTO BignoBigaya. [IpaBo3gaTtHicTs 00BMHYBauyBaHOTO HacTae 3 16-TH poKiB, a 3a 3J10-
ynHH, nepeadayeHi 4. 2 ct. 22 KK, — 3 14 poki. [IpaBocy0’eKTHICTh UMBINBHOTO BiANOBigaya
HacTae B 0OMexxeHoMy 00csi3i 3 15-Tu pokiB, a moBHa — 3 18-Tu.

OxpeMo cltifi 3yMUHUTUCS Ha KaTeropil cy0’eKTiB, fKi BUYMHWIM CYCIiJIbHO-HeOe3NneuHe
JliSTHHS 710 TOCSTHEHHS BiKy, BiIKOJM HacTae KpUMiHalbHA BiJMOBiJAIBHICTh, i MIOMO SKHUX
BUPILIYETLCS MUTAHHS MPO 3aCTOCYBaHHS MPUMYCOBHMX 3aXOJiB BUXOBHOTO Xapakrepy, abo
0ci0, 010 SKUX BUPILIYIOTECS MUTAHHS PO 3aCTOCYBAHHS MPUMYCOBUX 3aXOMiB MEANYHOTO
xapakrepy. ['agaeMo, BCci BOHM MarOTh MpaBO Ha 3aKOHHE MPEJCTABHMULITBO SIK CaMOCTiHHI
y4acHuKH npouecy. [Ipudomy npaBocy6’€KTHICTh NepLIMX BUHUKAE 3 11-TH poKiB, a Ipyrux —
16(14)-TH pokis.

Dakmuuny 0cHO8Y TIPABOBITHOIICHHS! CTAHOBUTH CYKYITHICTh IOPUAMYHHUX (PAKTiB — TEB-
HUX KUTTEBUX OOCTaBHH, 3 SKMMH HOPMHU TpaBa MOB’S3yI0OTh BUHUKHEHHS, IPUMTUHEHHS YU
3MiHy TPaBOBiTHOCUHS. MU BBa)Ka€EMO, 1110 MiJICTABU BUHUKHEHHS CYJI0BOTO MPEICTaBHULITBA
CTaHOBJIATH 0COONMBI OPUANYHI ((aKTHUHI) CKIaau’ — CUCTEMH IOPUIUYHUX (PaKTiB, BU3HA-
YeHi HOpMaMU TpaBa SIK IMiJICTaBa Jyisi HACTaHHSI TPABOBUX HACJiIKiBS.

Ha namry mymky, Takuii GakTHYHHN CKJIa OXOIUTIOE TPH €JIeMeHTH:

1) dbakru, siKi XapakTepu3ytoTh Cy0’€KTa, Ydi iHTepecH NPeACTaBISIOThHCS;

2) ¢axTH, sKi XapaKTepu3yIoTh Cy0’ €KTa-PEeICTABHNKA,;

3) mpolecyabHi MificTaBU BUHUKHEHHS TPaBOBiTHOIIEHHS.

Jo rpynu ¢paxmis, wo xapaxmepusyrome cyb '€xma, iHmepecu K020 npeocmasnsaioms, Ha-
Jexars: HaOyTTS 0c0000 cTaTycy cy0’eKTa MPOBaKEHHS Ta HASBHICTD Y HEl 00MEKEeHOT Ipo-
HeCyanbHOT Ai€3aTHOCTI.

OueBuIHO, IO 3aKOHHE TMPEICTABHUITBO MOXKE BHHUKHYTH IHIIE IIOAO0 YYacHHKA
KPUMiHAJILHO-TIPOILIECYAILHOTO TPOIIECY, OCKIJIbKA OCHOBHMM 00’€KTOM MpPEICTABHUIITBA B
IIbOMY pa3i BUCTYTAE HOro mpoLecyalbHUH Y1 MaTepialbHUM iHTepec.

[Tig cy0’exToM, uMi iHTEpecH MPEeACTaBIsI0Th, Y KPUMiHAIBHO-MPOLECYAIbHUX BiTHOCH-
HaX MU PO3yMieMo OyIb-SIKOTO yYacHUKA MpOLECy, KOTpUil Mae BH3HAYCHI 3aKOHOM ITIpaBa Ta
060B’s13ku. Ocoba, sska He Oepe ydacTi y CIpaBi, OYEBUIHO, HE MOXKe OyTH Cy0’€KTOM, YHi
iHTepeCH TPE/ICTABIISIOTS, OCKIJTBKM BOHA HE Ma€ BU3HAHOTO iHTEpeCy B pe3ynbrarax CIIpaBHy,
TOOTO BiJICYTHili 00’€KT mpeactaBHMLTBA. Ha Hamry MKy, TPaBO Ha 3aKOHHE Mpe/CTaB-
HUIITBO MOXYTh MaTW MiJ03pHOBaHMI, OOBUHYBauyBaHWH, MiJCYIHUI, 3aCymXeHUH; 0coba,
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IOJI0 SIKOT BUPILIY€ETHCS MUTAHHS PO 3aCTOCYBaHHS MPUMYCOBHUX 3aXO/1iB BUXOBHOTO UM Me-
JUYHOTO XapakTepy; MOTepHiNni; UMBINbHUI M03UBay; LMBIILHUNA BilMOBiIay.

UMHHUI KpUMiHATBHO-TIPOLIECYaTbHUN 3aKOH 3arajioM BU3HAYAE MiZCTaBU BCTYMY 10 MPO-
1eCy IHMX YYacCHHKIB: CTOCOBHO OOBHMHYBAuyBaHOTO — II¢ HASABHICTh JOCTATHIX JOKa3iB, sKi
BKa3ylOTh Ha BUWHEHHS 3JI0YMHY YW CYCIiJbHO-HEOE3MEeYHOro [isHHS TEBHOK 0C000r0
(crctr. 43, 131 KIIK ); cTOCOBHO MOTEPMiIOr0 — HAsBHICTh MOPaNIBHOI, (i3ndHOi ab0 MaitHoO-
Bo1 mkoau (c1.49 KIIK); mono uuBinpHOTO Mo3uBavya — MarepiajbHOT a00 MOPabHOI MIKOAH
(ct.50 KIIK, 23 LK). Ha3BaHni (haktu nopomxyroTh iXHii BiAMOBiAHUN MpolecyalbHU cTa-
TyC, a B pa3i 00MeXeHOI MpoiecyaibHOl JIi€3aTHOCTI — i 3aKOHHE TIPEJICTABHULITBO.

Pazom 3 Tum, Ko cy0’eKTOM MPOBaHKEHHS MOXKE CTAaTH OyIb-IKa 0c00a, KOTpa B pe3yiib-
TaTi BiJMOBITHUX IOPUINYHUX (QakTiB HaOyBae MPOIECyaJbHOTO CTAaTyCy OOBHHYBadyBaHOTIO,
MOTEPIIIJIOro, IUBIILHUX MO3MBaYa 4d BiAmoBigada (ass 1poro i norpibHa Jniie mporecy-
ajibHa MPaBOCYO’ €KTHICTD), sl 3MiHCHEHHS TaKOK 0CO0OK CBOIX npouecyanbHUX npas He-
00xiJHO, 11100 BoHa Oyna MPOLECyaTbHO Jie3aaTHOr0. SIKIO BiACYTHIN y4acHUK nmpoLecy Mae
o0MekeHy mpolecyalibHy I[1€3,I[aTHlCTL 151 00CTaBMHA MOTPeOy€E AeTaTbHOIO ):[ocmmkeHHﬂ 3
METOI BU3HAYCHHS (DaKTiB-TiICTaB TAKOTO MpOIEeCyallbHOTO CTaHy. AJKe, Ha BiIMiHY Bin
[UBIIBHO-TIPOIIECYATBHOTO, KPUMiHAIBHO-TIPOIIECYATbHUN 3aKOH HE TMOSICHIOE, 3 SIKUMH 00-
CTaBUHAMHU MOKe OyTH TOB’si3aHa HEJI€3IaTHICTh Y OOMEXeHa MpollecyabHa i€31aTHICTb,
X04a aHaJli3 OKpeMHUX HOPM JIa€ MiJICTaBU CTBEPKYBATH, 1[0 TaKi 0OCTaBUHU iCHYIOTb.

He Bparouuch y aetanbHui aHasi3 mpoOJieMyd BU3HAUEHHS KPUMiHAJIBHO-TPOIIECYaTbHOT
Z[iGS,IlaTHOCTi 32y BKUMO, IO i KpI/IMiHaJ'IBHO TIPOLIECYaTHHOIO ):[i€3J:[aTHiCTIO po3yMiemMo
3JIaTHICTh 0COOW CaMOCTiiiHO HaOyBaTH i peamsoByBaTH npouecyanbm npaBa Ta 000B’A3KH,
po3mopsHKaTUCST HAOYy TUMH TIpaBaMK, HECTH BiJNOBIABHICTh 32 HEBUKOHAHHSI TIOKJIAJIEHUX
000B’s3KiBY.

[TpoGremaTyHO BUSBUTH BCi OOCTaBMHH, uepes AKi ocoda MOXXe MaTH 0OMeXeHy Mpolie-
CyasbHy i€3[aTHICTh, OCKIJIbKM KPUMiHANbHO-IIPOLECYalbHUN 3aKOH O€3M0CEpeAHbO iX He
BCTAHOBJIOE. Ta, SIKIIO Ai€3aTHICTH OCOOW TOB’S3YETHCS MEPEnyciM i3 il MCUXIYHOI M
(i3MYHOIO 3AATHICTIO YCBiIOMJIFOBATH 3HAYEHHS MPOLECYyaTbHUX Jill, po3yMiTH i peani3yBa-
TH CBOI MpaBa, BUKOHYBATH 000B’A3KM i HECTH BiAMOBIAAIBHICTH 32 IX HEBUKOHAHHS, TO TaKa
3[aTHICTh 00 €KTMBHO MOXJIMBA JIMIIE B Pa3i JOCATHEHHS YYACHUKOM IpOIecy BiKy (i3uuHOI
Ta MCUXIYHOT 3PiNIOCTI, a TAKOXK SKIIO HEMA€E MCUXiYHUX abo (Gi3UYHMX Baj 30POB’s, AKi MO-
KYTh YCKIIQIHIOBATH a00 YHEMOXJIMBIIIOBATH HWOTO y4acTh Y KPUMiHAJIBHO-TIPOLECYaIbHIN
ISJTBHOCTI.

OTxe, MO)KHa BUOKPEMHUTH TaKi YMOBH, 3a SKHX 0co0y Tpeba BBakaTH MPOIECyaTbHO
HeJlie371aTHO0, & TOMY BU3HATH i1 IPaBO HA 3aKOHHE MPEJICTAaBHUIITBO.

1. HenoBHOmiTTS 0c0o6u (He nocsira 18 pokis). Tomy posnin VIII ta inmi crarti KIIK Vk-
paiHu nependavarTh HU3KY rapaHTiii 0OBHHYBauyBaHUM BikoM came 10 18 pokiB, cepen SKuX:
000B'sI3K0OBa y4acTh 3aXMCHHKA, 3aJIy4€HHs 70 y4acTi y clipaBi 3aKOHHUX MpeACTaBHUKIB TO-
0. 3aKOHOJABElb Y IbOMY MMUTAHHI BUXOAWTH i3 TOTO, 1110 HETIOBHOJITHI OOBUHYBaYyBaHUM
HECTIPOMOXKHUH I[iIJIKOM YCBiZJOMITIOBaTH CBO€ IMpollecyalbHe CTAHOBHIIE U caMoCTiliHO pe-
aji3yBaTH CBOE MPaBO Ha 3aXHCT — TOOTO BiH Ma€e 0OMeKeHy MpoleCyalbHy Ni€31aTHICTb.

2. HeocynHicTh 41 oOMekeHa OCyJHICTh 0CO0H, 110 MOXKE TATTH 32 COOOIO 3aCTOCYBaHHS
NPUMYCOBHX 3aX0/iB MeAn4HOro xapakrepy 3a cT. 93 KK, 416 KIIK. Llei BcHOBOK Oa3yeThCs
Ha nojioxkeHHi 1. 3 cT. 419 KIIK, 3a sikuM y4acTh y CyI0BOMY IpoILieci 0coOu, 1010 K0T PO3-
DISAJAETHCS CMpaBa MPO 3aCTOCYBAaHHSA MPUMYCOBUX 3aXOJiB MEIUYHOTO XapakTepy, He €
000B's13k0BOI0. Oco0a MOXke OyTH Ha CyTOBOMY 3aciliaHHi, SKIIO [[bOMY He MEPElIKOIKaE Xa-
pakrep 11 3aXBOPIOBAHHS.

3. Busnana cynom nmBineHa HemiesnarHicTh (cT. 39 1K) un oOmexxeHa nie3patHicTh ( CT.
36 LK) ¢iznunoi ocobu, sika pakTUIHO Mae 3arajbHOTPaBOBE 3HAYCHHS, OCKIJIBKH € Cy[JOBUM
BU3HAHHIM HeCHpOMOX(HOCTl oco0u yCBiJIOMJTIOBAaTH CBOT Ail i KepyBaTH HUMH.

4. HasiBHICTh NICUXiYHUX BaJ, sIKi HE BUKJTIOYAIOTh OCYAHOCTI Y1 I[1€3/I[aTHICT1 0co0H, OfIHaK
He JafoTh 1if 3MOTM caMOCTiHHO 3iIMCHIOBATH MPABO Ha 3aXHCT CBOIX iHTepeciB. Sk 3a3Hava-
10Th M. KoueHoB i b. Kynpunibkuii, «Mixk OCYHICTIO i 31aTHICTIO 3/iiICHIOBATH CBOE TIPABO Ha
3aXUCT € MPUHLMTIOBA pi3HUISL. OCYIHICTh O3HAYAE 37aTHICTh Cy0'€KTa B MOMEHT 3/1iliCHEHHS
KOHKPETHOTO MPOTHUIIPABHOTO BYMHKY YCBiJJOMJIFOBATH CBOI il i KepyBaTd HUMHU. 3[aTHICTh
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CaMOCTiliHO 3[[iiCHIOBATH CBOE MPABO Ha 3aXUCT — 1Ie TAKUH CTaH BULIMX MCUXIYHUX (QYHKIIiH
(cipuitHATTS, yBaru, nam'sTi, MUCJIeHHs i T. iH.), eMOLiHO-BOJILOBOI chepH, 1o 3a0e3neuye
MpaBUJIbHE BiIOOpa)KeHHsS AIHCHOCTI Ta CTBOPIOE MEPEAyMOBH IJis MOBHOIIHHOI iHTEIEKTY-
ANBHOT iSUTBHOCTI. ...SKIIO OCYOHICTh 0COOU BCTAHOBITIOETHCS MO0 KOHKPETHHX, YACTO OIH-
HUYHUX i, TO BUSHAHHS JIFOJUHU 3IaTHOK CaMOCTIWHO 3/1iHCHIOBATH CBOE MPABO HA 3aXUCT
O3Havya€ 37aTHICTh A0 OibII-MEHII TPUBAJIOl MCUXIYHOT MisIBHOCTI, CKJIQJHOI 32 3MiCTOM,
TMOB'S13aHOT 3 EMOLIHUM Hampy KeHHSIM» 10,

5. HasiBHiCTB (i3n4HMX BaJ, SKi YCKIIAIHIOIOTh CAMOCTIilHE 3/1iIHCHEHHS yYaCHUKAMHK TIPOIie-
Cy CBOIX MpaB i BUKOHAHHS 000B’s3KiB. I1if TakvMu Bagamul 3a3BU4ail pO3yMilOTh LIJTKOBUTY
a00 JacTKOBY BTpaTy 30py, CIIYXy, 3IaTHOCTi TOBOPHUTH, BHACIIIOK YOTO B OCOOH BiCyTHS ab0
ocnabieHa 371aTHICTh aJIeKBaTHO OL[iHFOBATH OOCTaBHMHHU, 110 BAXIIUBO JIJIsl 3aXHCTY 11 iHTepeciB,
BiZITBOPIOBATH CIPUITHATE, CAMOCTIIIHO 0OCTOIOBATH CBOI iHTEpPECH Ha CIiACTBI i y cymill.

B ocTanHix 1BOX BUMaKaX JOMYCK JI0 CMIPaBU 3aKOHHOTO MPeCTaBHUKA MOXKITUBHIA JIHILE
3a 3rofIo caMux Oci6 i3 (Gi3MYHUMHM YK TICUXiYHUMU BaJaMH, OCKiIbKM BOHU (POPMAIILHO €
Jie3naTHUMU. [IpeICTaBHUIITBO YK 3aXUCT IHTEPECiB TaKUX 0Ci0 (HaKTUYHO € JOTOBIPHUM, XO-
Ya gepe3 0COOIMBOCTI TaKOro cyd’eKTa Horo iHTepecH Tpeba MpeAacTaBIsATH 3a TpaBIIaMH 3a-
KOHHOTO TPEICTaBHUIITBA.

Xapaxmepuzysamu cyd’exma-npedcmasHuxa MaroTh (akT, U0 CBiYaTh Mpo BU3HAYCHUH
y 3aKOHI MPaBOBUil 3B 30K Cy0’€KTa, SIKOTO MPEACTABISAIOTh, TA 3aKOHHOTO MpPEACTaBHUKA.
Bianosinxo go 1. 10 ct. 32 KITIK, 3akoHHUMU npeAicTAaBHUKAaMU € 0aThKH, OMIKYHH, MiKJTyBajlb-
HUKH JaHOi 0coOu a00 MpeACTaBHUKU TUX YCTAHOB i OpraHi3aliii, i/l OMiKOK 4M OIMiKyBaH-
HSM SKHX BOHA mepeOyBae.

Pasowm i3 Tum, nependadennii n. 10 ct. 32 KIIK nepenik 3akoHHUX MPEJCTaBHUKIB € BY3b-
KHM i HE BpaxoBy€ Pi3HOMaHITTS COLiajbHUX 3B’S3KiB MoAnHY. JlnTHHA 9 Oyab-sSKa 1opocia
0co0a 3 00MeXKEHOI0 Ti€3JaTHICTIO B CiIMEMHNX a00 iHIINX COLiaIbHUX BiJHOCHHAX B3aEMOJIIE
He nuile 3 0aTbkaMu, OMiKyHaMHW YW MiKIyBaldbHUKaMH, a i 3 iHIIKUMU ocobamu (nia, 6ada,
Opat, cecTpa AWTUHM; Ji€3MaTHI CMH ab0 J0YKa II0A0 HeAi€3qaTHUX 0aThKiB), Ki HEe MEHIIe
3ailikaBiieHi B 11 MaiiOy THLOMY, i MOTIH O 3 yCITiXOM BUKOHYBATH (hYHKIIiT 3aKOHHOTO MpeICTaB-
HUKA, OJTHAK HE MOXYTb I[LOTO POOUTH, OCKIJIBKHU B 3aKOHI He 3a(hikcoBaHa MOXJIUBICTH 1X J10-
MYCKYy JI0 CIIPaBH.

Amnaniz 4. 2 ¢T. 154, 9. 2 c¢1. 172, 4. 4 c1. 232, cT. 262, cT. 244, cT. 245, cT. 252 Cimeiinoro
KOZIEKCY Jla€ TiJICTaBU Uil BUCHOBKY, 110 JI0 3aKOHHHMX MPEICTaBHUKIB YYaCHUKIB MpOLECy 3
00OME)KEHOI0 JiE3MaTHICTIO MAlOTh Hallexaru: 0aTbKH, YCHHOBHTEI, fia, 6ada, Opart, cecTpa,
Madyxa, BIiTYMM, OIIKyH, MiKIyBaJbHUK, IaTPOHATHUI BHXOBAaTeNb, IPEICTABHUK
aZIMiHicTpallii yCTaHOBYW YW OpraHi3allii, i1 OMiKO Y1 MiKITyBaHHIM SIKUX MepedyBae ocooa,
MOBHOJIITHI JiTH 100 CBOIX 0aThKiB UM YCHHOBHUTENIB!2.

OnHak MOXJIMBI BUTIAAKH, KOJIM B 0COOU HEMA€E 3aKOHHOTO IMpeacTaBHuKA. Sk 3a3Hayae O.
["animoB, 11e 3 camoro Mo4aTKy 3arnpoBaIXKeHHs 3aKOHHOTO MPEACTABHULTBA Y KPUMiHAIbHO-
My mpoueci Pociiicekoi IMmiepii ponb cucTeMH 3aKOHHMX TPEICTABHUKIB HiBeJtOBaiacs Ha-
SIBHICTIO 0arath0oX 0OBHHYBauyBaHHUX, Y SIKUX He OyJl0 ocepeIHUKiB (0e310MHi, Oe3MpUTYIIbHI
niti)!3. [TpurHOIO BiICYTHOCTI B 0COOM 3aKOHHOTO MpeICTaBHUKA MOXKE OyTH TaKOX BifMO-
Ba MOTEHLIHHUX MPEICTABHUKIB CTAaTH yYaCHUKOM Mpolecy ado BigMoBa AOIMYCTUTH 1X 10
CIpaBH yepe3 MOXKJIMBUH IXHil HeraTMBHUI BIJIMB HA MiJOMiYHOTO.

B Takomy pasi 3 MeToro0 3a0e3neueHHs peanisallii npaB HeJie3AaTHOT Ui 0OMEXEHO Aie3aar-
HOi 0COOW, MOBHOBaKEHHS 11 3aKOHHOTO MPEICTaBHUKA TOBHHEH BUKOHYBATH IMpPEICTABHUK
OpraHy OIiKH Ta MiKJTyBaHHS.

Taka mpakTrka 6yna BefeHa me [lnenymom Bepxosnoro Cyny CPCP i migrpumana
O1NIBIIICTIO TIPOLIECYaITICTIB, AKi TOCIIPKYBAJIU 11€ TTUTAHHS 14, I Kpmmca15 SIK Ha HaIl TIOTJIs,
€ Oe3migcTaBHOW 3 Takux mpuuuH. llo-nepiie, oOMexeHa Ni€3AaTHICTh YYacHHUKA MPOLECy
Mae OyTH B KOXKHOMY pa3i KOMIIEHCOBaHA y4acTHO iHIIOI 0coOU — HOro 3aKOHHOTO MpeCTaB-
HIKa. O0O0B’SI3KOBY Y4acTh 3aXHCHHUKA B TAKOMY pa3i He MOXKHA PO3IIISIATH SIK 0OCTaBHHY, IO
YCYBa€ TaKy HEOOXiHICTh, OCKIJIBKHM 3aXUCHHK, X04 1 BAKOHYE Pa30M i3 3aKOHHUM TpeICTaB-
HUKOM OJTHAKOBY TpollecyaibHy (QyHKIIiFO, Ma€ 3 HUM pi3Hi 3aBIaHHs i pi3Hi 00CATH MOBHO-
BakeHb. [lo-pyre, 3a0e3neueHHs 3aXUCTy HETMIOBHOJIITHIX, 0OMEXEHO Ji€3IaTHUX 1 Heie3aar-
HHX 0Ci0 € OKpeMoro (pyHKIi€l0 OpraHy OIMiKH Ta MiKITyBaHHS.
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VY Mekax O3HaK, SIKi XapakTepu3yIoTh NMPEACTABHUKA, ClTiJi BAOKPEMHUTH TPyIy TaK 3BAHUX
«HETaTMBHUX» (aKTiB, IKUX HE MOBUHHO OyTH y (haKTHYHOMY CKJIaJi NepeayMOB IpPEICTaB-
HULTBA. MiaeThes npo GakTH, sKi 3a iHIIUX YMOB HE Jal0Th 3MOTH 3ajy4aTd 0coly 0 mpolie-
Cy SK 3aKOHHOTO TMpeJCTaBHHKA. AHANI3YyIOUd 11i 0OCTABUHM, CJiJ BUXOIUTH 3 TOTO, IO HE
KOXKHY 0C00y — 3aKOHHOTO TIPe/ICTABHUKA B 3arajibHOMPABOBOMY 3Ha4Y€HHi, MOXKHA JIOITY CKaTH
1o mporecy. CaMme B 11bOMY, Ha Hally AyMKY, i mojsirae cretugika 3aKOHHOTO TMpelCTaB-
HUILITBA Y KPUMiHAJIBHOMY TPOLIECi.

3a ct. 441 KIIK, y pa3i, K110 y4acTh 32aKOHHOTO MpeJCTaBHUKA B CYJJOBOMY 3aciZlaHHi MO-
JKe 3alIKOAUTH IHTEpecaM HEMOBHOIITHBOTO MiACYAHOTO, CY/l Ma€ MPABO CBOEKD MOTHBOBAHOIO
YXBaJIOI0 YCYHYTH WOTO Bill y4acTi B CyIOBOMY PO3TIIAi i TOMYCTUTH 3aMiCTh HbOTO 1HIIIOTO
3aKOHHOTO TMpPEJCTaBHUKA HEMOBHONITHHOTO mincymHoro. Ha po3cyn ciimyoro BHHECEHO
BUpILIEHHS] TMTaHb MPO YYacTh 3aKOHHOTO TNpeACTaBHWKA OOBHHYBa4yBaHOrO B MOMEHT
npen’siBjieHHs oouHyBaueHHs (cT. 438 KIIK). Illo » 10 mpencTaBHUKIB iHIIMX y4aCHUKIB
npolecy, To OOMEXeHHs TXHbOI yuacTi y ClpaBi 3aKOHOM He mependadeHe.

[Ipote BUAAETHCS, O, BUPILIYFOYM 1€ MATAHHSA, CJI1il BUXOIUTH 3 TIOTPEOH TMOJiTY 3aKOH-
HUX TPEJICTABHUKIB — 0Ci0, BU3HAUECHUX 3aKOHOM, HA TaKWX, SKi MOXYTh OyTH JOMYIIEHi 0
MpoIiecy, 3BaKArOUM Ha KOHKPETHI 00CTaBUHU CTPaBH, i TaKWX, YMs Y4acTh y CIpaBi HeOaxka-
Ha. JIo uux ocTaHHiX MarOTh OyTH NPUYKCIIEHI 0co0H, SKi, XO4 i MalOTh Ha3BaHi BUIIIE MicTa-
BU JIJIsl y4acTi B MpoLecCi SK 3aKOHHI MPEACTaBHUKH, CBOEIO YUaCTIO MOXYTh 3aBJIATH IIKOIM
iHTepecam cy0’eKTa, KOTPOro MpeAcTaBiAloTh. Ak 3a3Hauae B. AnaMeHKo, 3aKOHHUIA MpeICcTaB-
HUK Y 3arajibHONPaBOBOMY CEHCI MOXe OyTH He BU3HAHWI TaKUM y pa3i BUABJIEHHS 00CTaBHH,
10 MEPENIKO/PKAIOTh 3MIMCHEHHIO TIPEACTABHHUIITBA, 30KpeMa Yepe3 YXUIISTHHSA BiJi BAKOHAHHSI
000B’s13KiB 32aKOHHOTO TIPEJICTABHUKA Ta 3 IHIIMX MPUYMH!S, 32 TaKMX YMOB MpPEJICTABHUKH HE
MOXYTb OyTH JIOIYIIEHi JI0 y4YacTi y CpaBi 3 caMoro rnoyarky, y 3B’s3Ky 3 4AM 3a OpraHam,
110 BEYTh TPOLIEC, CITi/l 3aKPiMUTH MPaBO BiMOBIATH B JOIYCKY iX 10 Mpolecy Ha Oyab-sKii
crafii (B ToMy 4HCIi i JOCYA0BOTO CIiZICTBA), SIKIIO JUIsI [IbOTO € TIEBHI Mi/ICTaBH.

Taki migcTaBu MOXHA TIOAUTUTH Ha npoyecyanvHi Ta Henpoyecyanvri. TlporiecyalibHi Ma-
10Th (hopMaNBHUI XapakTep i MoJArarTh MepeayciM y TOMY, III0 OJUH YYaCHUK HE Mae mpana
MOEHYBATH JIBi MpollecyalbHi (YHKII, SKi cymnepeyarb OfHA OJHIil, a came: MOTePIiJoro i
3aKOHHOTO MPEJCTaBHUKAa OOBHHYBauyBaHOTO, OOBHMHYBauyBaHOTO i 3aKOHHOTO Tpe/ICTaBHU-
ka norepminoro. Ak 3aznavae O. Jlanno, cutyaris 30iry craryciB B ofiHiii 0c00i — 1 3aKOHHO-
ro MpeacTaBHUKa O0BUHYBa4yBaHOTO, i MOTEPMiIOr0 — BUMArae 3aCTOCyBaHHs MPUHLMITY JTUC-
MO3UTHBHOCTI, OCKIJIbKH HE MOXKHA JIOMYCKATH TaKoro mpoiiecyaibHoro 36iry!7. Cxoxoi aym-
KW JOTPUMYIOThCS ¥ iHIII HayKoBIIi!8. SIKIIO sk 3aKOHHMI MPeIcTaBHUK (Y 3araJlbHONPABOBO-
My 3HAY€HHi) CKOIB 3JIOYHH, i MOTEPIINM € Cy0’€KT, iIHTEpPEeCH SIKOTO BiH MaB MPEJICTaBIISATH,
TaKOTro MpeACTaBHUKA TAKOX HE JIOMYCKAOTh JI0 YYacCTi y CIpaBi sk 3aKOHHOTO TpeICTaBHUKA
notepminorol®. OnHak He MoXxHa norogutucs 3 nosuuieto H.B. KanmukoBoi, sika cTBEpIKYE,
IO y4acTh MPeICTaBHUKA MOKHA OOMEXHTH, SIKIIO BiH € 3aKOHHUM MPEACTABHUKOM i BOJHO-
yac IUBITLHUM BiJMOBiAadeM, KOTpHii Hece MarepialibHy BiINOBIJaJbHICTh 3a MIKOMAY, 3a-
nofisiHy miacynaum20, Bigomo, 1o 3a cT. ¢T. 1178, 1179, 1184 11K came 3akoHHi NpecTaBHU-
KM HeCyTh MarepiajibHy BiJMOBiNAJbHICTE 3a NIKOLY, 3aBJaHy HETNpPaBOMIipHUMHU MHisIMH
cy0’ekTa, 4di iHTepeCH BOHM MPEJCTABISAIOTh. BiAMoOBiAHO, 3aKOHHWI MPEICTABHUK MOXKE
MOEHYBAaTH CTaTyC HAa3BaHUX YYACHUKIB MpoLecy, TUM Oijblie, 1[0 001aBa BOHU HaJIeXarTh 10
CTOPOHM 3aXHUCTY.

B. AnaMeHKo NMponoHy€e BU3HATH MiICTABOKO [T BiIMOBH B JOIYCKY 3aKOHHOT'O MPeCcTaB-
HUKa 00BHHYBaYyBaHOTO JI0 MPOIECY TAKOXkK HOTO MOMEepPEeIHIO YYacTh Y CMpaBi SK CIiI40ro,
Ii3HaBaua, MPOKypopa, Cy[Ii, CeKpeTaps CyJOBOTO 3aciganHs ado mepe0yBaHHS Takoi 0COOH B
POAMHHUX CTOCYHKax 3 00BMHYBauyBaHMMZ2!. Ha Hamry myMmKy, 10 MiJIcTaBy TaKkoX HE MOXKe
PO3MIAAATH SIK TaKy, 110 YHEMOXKITUBIIIOE YUaCTh 0COOU B MPOLIECi K 3aKOHHOTO MPe/ICTaBHU-
Ka, ockiibku mojoxeHHst cT. 63 KIIK, o4eBUAHO, CTOCYIOThCS JIUIIE BUMAJKIB MPEACTaB-
HUITBA 32 JOTOBOPOM. TuM Oijibliie, 1110 [1e MUTAHHS IIIe He BUPIIIeHE i B IIUBLIBHOMY MPOLEC,
am. 2 ct. 116 UIIK mepenbadeHo, 1mo cyaai, CIiadi Ta IPOKypopH He MOXKYTh OyTH TpeCTaB-
HUKaMU B CYJli, KpiM BHIAJKiB, KOJM BOHH JitOTh K OAThKH, OMIKYHH, MKy BaJIbHUKH.

HenpouecyansHuMu CJtijJi BBOXKATH i MiICTaBH, KOTPi CIIMPAIOThCS HA OOCTaBHMHH, IO CTaB-
JSTh MiJl CYMHIB y4acTh TaKOTO 3aKOHHOTO MPEACTaBHUKA Y CIpaBi, a00 Y 3B’A3Ky 3 IKUMH HO-
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ro y4yacTs y nporieci HebakaHa. [Ipu 1iboMy B JiiTepaTypi Ha3MBalOTh Taki MiJCTaBU: HAMaraH-
HS1 3aKOHHOTO MpeJCTaBHUKA CIPSIMYBaTH CIiACTBO MO XMOHOMY LUIAXY?Z2; HOro XxBopooa, mo-
raHe CTaBJICHHS JIO AiTeH, yXWJIEHHS BiJl IX BUXOBaHHS, MMOTaHI CTOCYHKH B CiM’i, BiJICyTHICTb
ABTOPHUTETY OaThKIB y JiTel, HU3bKUI 3araJIbHOOCBITHIH piBeHb OaThKiB23; 37I0BXKMBAHHS TIpa-
BaMU Ha IIKOAY iHTepecaMm OOBHWHYBavYyBaHOT024; BiIMOBA Bill y4acTi y cripaBiZ>; XpOHIUYHWHA
AJIKOTOJTi3M, HAPKOMaHis Y TICHXi4Ha XBOPOOa, HEMi€3JaTHICTh Y 0OMEKeHa JIi€3aTHICTh20.

[leBHa piu, KOXKHA 3 HA3BaHUX BHUILE MiACTaB Ma€ CBili CEHC, MPOTe BaJa OiNBIIOCTI 3 HUX
— 1X OLIHOYHMIA XapaKTep, y pe3yJbTaTi 4oro A0MycK Tiel 4M iHIIoT 0coOu 10 yyacTi B mpoueci
SIBHO 3aJIe)KaTHMeE Bill po3cymy ciiguoro. ['azaemo, 3 Ha3BaHUMX BHIIE 0OCTABUH OE3CIipHOIO
MiZICTaBOIO € JIMIIE BiJMOBA 3aKOHHOTO MPEJCTABHUKA BiJl yyacTi y crpasi. [HI sk, MOXKIHBI
MiZICTaBH, SKIO BOHU HE TATHYTH 3a COOOI0 1M030aBlieHHs 0aThbKiBChKUX MPaB UM CKaCyBaHHS
aKTa omikd (IKITyBaHHS, MAaTPOHATY), HE MOXYTb OyTH IMEpPEIIKOAOI0 IS ydacTi ocobu y
CIpaBi B poJIi 3aKOHHOTO MpeacTaBHUKA. Sk 3ayBaxxytoTs B. Kamenos, @. ®ypcosa, HaBiTh y
CYMIJIIHHUX 0aTbKiB iHOJI BUHHUKa€e Oa’kaHHS MPUMEHILUTH BUHY MiJUTiTKa, MOM’IKIIUTH HOTO
BiMoBiganbHiCTh. barbkam Baxko OyTH 00’ €KTUBHUMHAZT.

Pa3om i3 TuM, X04a y4acTh 3aKOHHHX MPEICTABHUKIB Y KPUMiHAJIBHOMY Tpoleci € IXHiM
000B’SI3KOM, 1€ HEe O3Hauyae€, MI0 3aKOHHOTO TPEICTaBHUKA CIII MPUMYCOBO 3aiydaTd 0
y4acTi y cnpasi, ik npornoHye . MiHbKOBCBbKHIA28. MU MOIiNI€EMO TyMKY MpOLIECyalicTiB, AKi
BUCTYIAIOTh TUTBKU 3a JOOPOBiNIbHY yuyacTh mpeactaBHuka y crpasi?®. C. Illeiidep, B. Jla-
3apeBa 3 1bOT0 MPUBOAY 3a3HAYAIOTH: «...XapakTep (QYHKLi 3aKOHHOTO MpelcTaBHUKA Mepe-
Oauae X CBiJjoMe i CyMITiIHHE BUKOHAHHS. Ba)kKo ysBUTH TIOBHOILIHHUHN 3aXUCT IHTEPECIB He-
MOBHOJITHBOTO, SIKIIO 3aKOHHUH MPENCTaBHUK JOCTABICHUI MPUBOIOM»30.

Takum YWHOM, MM BBKAEMO, 11O IMiJICTABH BiJIMOBH 3aKOHHOMY MPEJCTAaBHUKOBI B y4acTi
B TIpOLieCi MaroTh OyTH YiTKO BKa3aHi B 3akoHi. Lle MoxyTs OyTH: MOpyIIEHHS MPOTH 3aKOHHO-
ro TMpeJICTaBHUKA KPUMiHAJIBHOI CIIpaBU y LbOMY XK a00 iHIIOMY NMpOBa/KEHHi; BUMHEHHS
cy0’€KTOM, iHTepecH SKOro MpencTaBiisie 0c00a, 37I0YMHY NPOTH LBOTO 3aKOHHOTO Mpe/CTaB-
HUKa; TIOPYIICHHS MPOBADKEHHS MPO 1M030aBiIeHHs 0AaTbKiBCHKUX TIPaB, IPaBa OMIKH, MiKITy-
BaHHS YW MAaTPOHATY; BiIMOBA 3aKOHHOTO MpPEeJCTaBHUKA Bija ydacTi y crpasi. [Hmi mincraBu
He cJtijg OpaTul 10 yBaru, a B pasi CyMHiBiB CJIiT4Mii TOBUHEH 3BEPHYTHCS MO JOMOMOTY JI0 Op-
raHy OITiKM Ta MiKJTyBaHHS.

Jlume B mepeniueHMX BUMajgKax ocoda BTpadae MpPaBO HA 3aKOHHE MPEICTABHUITBO Y
KpUMiHaAJILHOMY TIpolLieci, a 3aMicTh Hel 3allydaeThbcs iHIIUI 3aKOHHUI NMPEACTaBHUK, a AKILO
foro HeMae — IPEICTABHUK OpraHy OIiKHY 1 MiKITyBaHH. SIKIIO HeMae 00CTaBUH, SIKi yHEMOX-
JIMBIFOIOTH AOITYCK TPEeICTaBHUKA, CITiqunil 3000B’I3aHUI JOMYCTUTH HOTO 0 CIpaBH i BOA-
HOYac po3’sSCHUTH HOMY TIpaBa SIK y4acHHKa TPOLECY.

Ha namy mymky, HopMu HUHI ynHHOTO KpuMiHabHO-TIpoliecyalibHOTO KOACKCY, sKi pery-
JIOIOTh MUTAHHS JIOMYCKY 3aKOHHOTO TpEeACTaBHUKA 10 CIpaBU, CTaBJIATH HOro y4acTh y
LiJIKOBUTY 3aJIeXKHICTh BiJl PO3CYyAy CIIiIYOro i Cymy, YuM OOMEXYIOTh MpaBa K [bOro yyac-
HHKA, TaK i HOro miJoMiYHOro.

OueBnIHO, IO HAa3BaHi BHIIE OOCTABUHH, SKi BU3HAYAIOTH HEMTi€3IaTHICTh yYacHUKA CIIpa-
BU (HEMOBHOJITTS, (i3W4Hi Bajau, TICUXi4Hi Bagy, 0aTbKiBCTBO), X0U i € HEOOXiTHUMHU JJIS BU-
HUKHEHHSI MTPEJCTABHULITBA, ajie OPOIKYIOTh HOTo JIMIIe B 3arajbHONPABOBOMY ceHci. J{is
BCTAHOBJIEHHSl X KPUMiHaJbHO-MPOLECYyaIbHUX BiJIHOCHH 3aKOHHOTO NpPEICTaBHHUIITBA
notpiOHe mpouecyanbHe opopMIIeHHs y4yacTi MpeAcTaBHUKA Yepe3 mpouenypy aomycky. Ca-
Me TOMY MpolecyaibHe O(GOPMICHHS IOT0 YYaCHHKA MH PO3IIIIAEMO SIK MPOYECYATbHY
niocmagy ¥OoTo JOIMyCKy IO CIIPaBH, K IOPUIMYHUHN (akT, o 3aBepurye (GopMyBaHHS IOPH-
IIYHOTO CKIamy i 6e3mocepeqHbo TOPOIKY€E BiTHOCHHH TPENCTaBHUIITBA.

3ayBa)KUMO, 110 MOPAI0K OPOPMIICHHS CTATYCy 3aKOHHOTO MPEICTaBHUKA 3aKOHOJIABCTBOM
He BperyiboBaHuii. [IpoTe oueBUIHO, IO 1€ MUTAHHS BUPILTYETHCS 0CO0aMH, SKi BELyTh MPO-
1iec, 1o Mae OyTH BijoOpaXkeHO B Marepiayax crpasu. Sk 3ayBaxxuB B. AjameHko, SIKIIO B Ma-
Tepianax CIpaBH TaKUX BiJOMOCTEH Mo JOMYyCK HEMae, BAKKO BU3HAYUTH, YH BUPIIIYBaIOCS
e MMUTaHH, 3 IKOTO MOMEHTY TPEICTaBHUK OpaB y9acTb y MPOBAKEHHI, YU MEPEBipsITHCS
MiIcTaBM I YMOBH BCTAHOBJICHHS TIPEICTABHUIITBA, HOTO 3aKOHHICTHS!.

OnHi aBTOpHM Take OGOPMIICHHS TPOMOHYIOTh MPOBOJUTH, 3alyYaroud JOKYMEHTH, IO
MIOCBiTYYIOTh MPABO HA 3aKOHHE MPEICTABHUIITBO JI0 MarepialliB cipaBu 0e3 BUHECEHHs OKpe-

Yaconunc Kuiscbkoro yHiBepcuTeTy npasa * 2004/3 77



KpumMmiHanbHe npaBo Ta KpuMiHonoria

MOI MOCTaHOBM32. [HII MPOMOHYIOTh BUHOCUTH OKPEMY ITOCTAHOBY 3 OOOB’SI3KOBHM PO3’sic-
HEHHSAM MpaB Ta 000B’A3KiB MPEACTaBHUKA B TAKOMY X MOPAIKY, K 1 iHIIKM y4YaCHUKaM Mpo-
1ecy: MOTEPILIOMY, I_II/IBiJ'[LHOMy Mo3uBaueBi uu Bignosigadesi33. TpeTi nponoHyOTs BUpILIY-
BaTH MHUTAHHS 3QJIE)KHO BiJl KOHKPETHUX YMOB. Ilpu npomy mocranosy Tpeba BUHOCUTH IS
JOMYCKY iHIINX, KOHKPETHO He HA3BaHHX y 3aKOHi HpeI[CTaBHI/IKlB abo SKIIO Ciguui Jomyc-
Ka€ OJTHOTO 3 KiJIbKOX 3aKOHHUX TPEICTABHUKIB, BiIMOBIISIOUM IHIIMM (HAPUKJIIAM IOy CKAE
OJTHOTO 3 0aTbKiB)34.

Ha namy nymky, moctaHoBy TpeOa BUHOCUTH B KOXXHOMY BUMAJIKy 3allyueHHS 3aKOHHOTO
IpeCTaBHUKA 10 crpaBu. [Ipu 1iboMy 11 BHHECEHHS He MOKHA PO3IIISIATH SIK (POPMANTBHICTB,
ayKke WaeThes Mpo TmpolecyanbHe 0QpOpMIIEHHS CTaTyCy CaMOCTIIHOTO yYacHUKA KPUMiHAb-
HOTO Tiporiecy. Taky MOCTaHOBY MarOTh BUHOCHUTH CyO’€KTH, SIKi BEIyTh JOCYIOBE CIiICTBO
a0 BUPILIYIOTH CHpaBy (KoNeriajdbHUil Cyx P LIOMY Ma€ BUHECTH yxBaiy). Came micis BU-
HECEeHHs MOCTaHOBH MPO JIOMYCK 0COOU SIK 3aKOHHOTO MpeICTaBHHUKA 10 MPOLeCy BOHA CTa€
HOro ydacHUKOM 3 BiJNOBIJHUMM MpaBaMU Ta OOOB'I3KaMHu, a B CyO’€KTiB, 110 BEIYyTb
KpUMiHaJIBHUN TIpoLec, 3 ABIISIETHCS 000B'I30K PO3'ICHUTH i 3a0e3MeunTH iXHi NpaBa.

3ayBa)KMMO, 1[0 I[IJIKOM CJIYITHOIO € TIO3HMIIis MPOIECYaTicTiB, SKi BBAKAIOTh, 1110 3aKOHHE
NPE/ICTABHAIITBO HE MOTpedye OKPEeMOro BH3HAHHS CIIiAYNM, a TOMY MOXe HTHCS JIMIIE TIPO
JIOMYCK 0COOM SIK 3aKOHHOTO TIPEJICTaBHUKA3S, OCKIIBKY Take BU3HAHHS BXKe BinOymocs 3a 3a-
KOHOM i BHACIiIOK HACTaHHS BiAMOBiTHUX IOPUANYHUX (akTiB. OCh YOMY BUKIIMKAE 3arepe-
YEeHHs MOLIMPEeHa MPaKTHKa BUHECEHHS MOCTAHOB «MPO BU3HAHHM» 0COOU 3aKOHHUM Ipen-
CTaBHUKOM. 3 OISy HA CKa3aHe BUIIE, Ma€ BHHOCUTHCS IIOCTAHOBA TLJIBKH «IIPO AOIYCK» Ta-
KOTO YYacHHKa, a He H0ro BU3HAHHS.

3a TBepmxenHs B.J] AnameHka, mocTaHOBa Ma€ MICTUTH TaKi BiZIOMOCTi: KOHKPETHY MpH-
YIHY 00MeXKeHOT pollecyallbHOI Ai€3aTHOCTI 0COOU; MiICTaBy BUHUKHEHHS 3aKOHHOTO Mpe/I-
CTaBHUIITBA 3 MOCWJIAHHAM Ha JOKYMEHT, sIKMi 11 miATBEep/Ky€e; OOTpyHTYBaHHS AOLIIBHOCTI
BU3HAHHS Li€1 0cOOM 3aKOHHUM MPENCTAaBHUKOM; (aKT po3’siCHeHHs ii IpoliecyalbHUX MpaB Ta
000B’s3KiB36. Taka (opma TOCTAHOBU MIJKOM MPUHHATHA, 32 BUHITKOM OOTPYHTYBaHHS
JIOLIJTBHOCTI JOMYCKYy MpeACTaBHUKA JIO cripaBy. Taka JOLNBbHICTh BUTUIMBAE 3 Ti€l 00CTaBU-
HU, 10 MPEJCTABIISIOTh IHTEPECH 0COOH 3 0OMEXKEHOIO TPOIIECYaTbHOIO Ji€3IaTHICTIO.

o » 10 BiAMOBU 3aKOHHOMY TMPEJICTAaBHUKOBI B IOMYCKY J0 CIPaBH, TO 1€ TAKOXK Haje-
XHUTh O()OPMUTH BiAMOBIJHOIO MOCTAHOBOIO, Ky MOXKHa oCKapkuTH. IIpu 11boMy BOHa Mae
MICTUTH BiIOMOCTi MpO MPUYMHY HEAi€3JaTHOCTI yYaCHHUKa Mpoliecy; MiCTaBH, 3 ONIALY Ha
sIKi TIeBHA 0co0a MPEeTeHIye Ha Y9acTh Y MPOLECi K 3aKOHHUN MPEICTaBHUK, 3 MOCUIAHHIM
Ha JOKYMEHTH, IO iX MiATBepIKYIOTh; BiMOBIIHI MOTHBH BiAMOBHU JIOMycKy. JloImiibHO Ta-
KOXK BKa3aTH, XTO caMe BHKOHyBarnMe (DYHKIIiFO 3aKOHHOTO IMpeJICTaBHHKA 3aMiCTh OCOOH,
sIKii OyJI0 BiIIMOBJICHO.

[TocTanoBa npo Jgomyck 0cobu 0 Mpolecy B PoJii 3aKOHHOTO MPECTaBHHUKA, OYEBUIIHO,
Moxe OyTH cKacoBaHa, SKILIO Mij 4ac MPOBaPKEHHS JOCYA0BOTrO CIiICTBA YU CYIOBOTO PO3IJIs-
Iy Oyae BUSIBIICHO OOCTaBWHM, AKi YHEMOXKJIMBIIOIOTH BUKOHAHHS LI€I0 0CO00I0 00O0B’SI3KiB
3aKOHHOTO TIPEICTABHUIITBA.

OTxe, 1OMyCK 3aKOHHOTO MPEJCTaBHUKA 10 CHPaBM Mae Bif0yBaTHCs y (OpMi BUHECEHHS
MOTHBOBAHOI MOCTAHOBH 3 PO3’SICHEHHAM YCiX MpaB Ta 000B’A3KiB y4yacHuKa. Moro mpormecy-
anbHa (opMa, 3 OIHOro OOKY, CTaHE rapaHTi€l0 BiJ 3aJlyueHHs [0 MPOLECy HECyMJIiHHOIO
MpeCTaBHUKA, a 3 IHIIOro, — 3a0e3MeYuTh O0I3HAHICTH HOBOTO Cy0’€KTa MPOBAKEHHS 3i
CBOIMH TIpaBaMu Ta 000B’si3kamu. [IpH bOMY HOLIIBHOIO 3aKOHONABYO 3aKPIlIUTH MPOLECY-
ANBHUH MOPSIOK BIH3HAHHS 0COOM 3aKOHHHIM IMPEACTaBHUKOM3.

TakuMm 9rHOM, [T0 3arajJbHHUX IEePEeIyMOB yUacTi 3aKOHHOTO TPEICTaBHUKA Y CIpaBi Haje-
JKaTh: HOPMH TpaBa, HA OCHOBIi SIKMX BHHUKA€E MPABOBiTHOIICHHS; MPABOCYO €KTHICTH ydac-
HUKIiB IIbOTO MPABOBiIHOILIEHHS, IO 11 BU3HAYAIOTh YCTAHOBIIEHI KPUMiHANIBHO-TIPOLECYalb-
HUM Ta KpPUMiHAJIbHUM 3aKOHAMH YMOBHU CyO’€KTHO-CTaTyCHOTO XapakTepy; CUCTeMa HOpH-
JUYHUX (akTiB, AKa Bimirpae MPUYMHHO-HACTIIKOBY POJib ¥ (DOpPMYyBaHHI IBOTO MPAaBOBOIO
3B’ SI3KY.

CucreMa IOpHINYHEX ITiZCTaB, HA OCHOBi SKUX BUHHUKA€E 3aKOHHE MPEACTABHHULITBO, MIEpe/I-
Oavae IOPUANYHUN CKIIaJ, 10 OXOIuToe: 1) GakT ydacTi nmpeacTaBitoBaHOI 0COOU Yy KpUMiHa-
JTBHOMY TMpOLECi K Cy0’€KTa, KOTPHIA Mae BIACHUI iHTEpeC y cIpaBi; 2) GpakT HEMOBHOMITTS,
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HasiBHOCTI y 1€l 0coOu Ppi3nuHMX 4M NMCUXiYHMX Bal; 3) GakT nepedyBaHHs Liel 0coOU y BU3-
HAYeHOMY 3aKOHOM MPaBOBOMY 3B’SI3Ky 3 IHIIMM Cy0’€KTOM — TpeacTaBHUKOM; 4) dakt
BiZICyTHOCTI y MpeICTaBHUKA MEPEIIKOA U BCTYIy B MPOLEC; 5) (akT BH3HAHHS IPEICTaB-
HIKa YYaCHHUKOM TpOLECy depe3 mpouecyanbHe o(opMieHHs Horo crarycy (BUHECEHHS ITo-
CTAaHOBHW YM YXBaJIU TPO JIOMYCK J0 YYacTi y crpasi).

HasBHICTb KOXHOTO eJeMeHTa LbOro (PaKTHUHOTO CKJIay 000B’s3K0Ba. Y TOMY pasi, SIKIIO
Hemae xo4ya 0 OJJHOTO 3 Ha3BaHUX (haKTiB, 3aKOHHE MPEJCTABHULITBO HE MOXE BUHUKHYTH, a B
TOMY pa3i, AKII0 Taki (pakTu OyAyTh CIPOCTOBAHI B MPOILIECi HOTo peaizallii, mijisarae npunm-
HeHHI0. [Ipy mbOMy MifCTaBOKO Uil y4acTi 3aKOHHOTO MpPEACTaBHHKA y CIpaBi Mae OyTh
TIJTBKU QaKT MpolecyaibHOTo 0popMIIeHHS ioro cratycy. Bei iHmi ropunuuHi GakTy, Tak ca-
Mo, SIK i HOpMH TIpaBa Ta MpaBoCy0’ €KTHICTH CTOPiH, € JIUIIe oNepeTHIMA yMOBaMH (Tiepey-
MOBaMH1) BUHUKHEHHSI TAKOTO ITPABOBiTHOIIECHHS ¥ Oe31ocepeIHbO He BIUIMBAIOThH Ha HOTO BU-
HUKHEHHS.

1 Benuxuii maymaunuii CIOBHYK Cy4acHOT yKpaiHchkoi MoBu / Vkianad i ronosHuii penaxrop B.T. Bycen. —
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Ompumano 15.05. 2004

Pesrome
B cratbe AHAJIM3UPYIOTCA MPEABAPUTEIILHBIC YCIIOBUS U IMTPAaBOBbIE OCHOBAHHWSA 3aKOHHOT'O MPEACTABUTEIb-
CTBa B KpUMUHAIBHOM Tpouecce. OO0CHOBBIBAETCS MBICIIb O HEOOXOAMMOCTH HOPMATHBHOTO yperyInpoBa-

HUsSI TIPAKTHKHU JOIyCKa 3aKOHHBIX Mpe/cTaBuTeNell CyObeKTOB KpMMHIHAIBLHOTO MpoLiecca B Cllyyae X orpa-
HUYEHHO} IIPaBo- U JIeeCIIOCOOHOCTH.
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MPOBJIEMU ArPAPHOI PE®OPMMU,
EKOJIOIN4HE MNMPABO

II.®. KYIHHU49

ITagno @edomoeuu Kynunuu, xanouoam opu-
OUYHUX HAYK, CMAPULULL HAYKOBUL CNIBPOOIMHUK
Inemumymy Oepoicasu i npasa HAH Yxpainu,
ooyenm Kuigcokozo yHieepcumemy npasa

ITPABOBI ITPOBJIEMH
HIJICOBHOI'O 3EMJIEKOPUCTYBAHHS TPOMAJISIH B YKPATHI

CyuacHa cucTeMa BUPOOHHUITBA CibChKOrOCNOAapchkoi MpomyKuii B YkpaiHi Mae 1Bi
ckianoBi yactuHM. [lepiua 3 HUX OXOIUIIOE BUPOOHUUY AisUNIBHICTb CilIbCHKOTOCMOAAPCHKUX
MiAMPHEMCTB Pi3HUX THIIB i (PepMEPCHKUX FOCMOAAPCTB, TOOTO Cy0’€KTIB MiaNPUEMHHIILKOT
HisnbpHOCTI. Jlpyra ckiajioBa 4YacTWHA M€l CHCTEMH — Ile BHPOOHHUITBO TaKOi MPOMYKILil
rpoOMajisiHaMH, sIKi He € Cy0’eKTaMu MiMpUEMHHIIBKOT AisiibHOCTI. He3Baxkarouu Ha cripsiMo-
BaHICTh BUPOOHHUITBA CiIbCHKOTOCIONAPCHKOI MPOAYKIIii y rocrnogapcTBax rpoMajsH nepe-
B2)KHO Ha 3a/I0BOJICHHS OCOOMCTUX MOTPed y MPOAYKTaX XapyyBaHHS, MUTOMA YacTKa LIbOTO
CeKTopa Yy BUPOOHMLTBI € IOCUTh BHCOKOIO. fIK CBiguuTh cTarucTtuka, y 2000 p. yactka
MOPOIYKIil TAKMX TOCIIOJAPCTB Y 3arajbHOMY BHUPOOHHITBI BaJOBOI CiTbCHKOTOCHIOAAPCHKOT
MpOnyKIil Jmocsmia Maibke 2/3, y TOMy YHCIi pOCIMHHHUITBA — Onu3bko 60 %, a TBapuH-
Hunrsa — 75 %!.

Sk mpaBWJIO, TPOMAISHH BHPOIIYIOTh POCIUHHUIBKY i TBAPMHHHUIIBKY MPOMYKIIIO ISt
33JJOBOJICHHSI BJIaCHUX MOTped, OIHAK CMOXKUBAIOTH i1 HE BCIO, 4 TA YacTKa, KOTpa iijie Ha Mmpo-
JIaX, € JOCUTh BaroMOI0 B pUHKOBOMY 00iry.

Mera wmi€l cTarTi — aHali3 MPaBOBOi MPUPOAN BUKOPHCTAHHS TPOMAISTHAMH 3€MEIbHUX
JUISTHOK PI3HHMX BUIIB JJ11 BUPOOHHUIITBA CiJIbCHKOTOCTIONAPCHKOT MPOMYKIil 1jis cebe, BUSAB-
JICHHS XapaKTepPHUX PUC MPABOBOTO PEKMMY 3€MENbHUX IUISHOK, 10 BUKOPUCTOBYIOTHCS IS
1i€l MeTH, JOCIiHKEHHS TeHACHIIIT X PO3BUTKY 32 YMOB PHHKY, @ TAKOXX (POPMYIIOBAHHS MPO-
MO3UILil CTOCOBHO BJOCKOHAJICHHSI NMPAaBOBOTO PErYNIOBAHHS CYCHiJbHUX BiHOCHH Yy wLilt
chepi.

Ha »anp, y cyuacHiit ropuauuHiii jgiTeparypi i MUTaHHSA JOCIiIKeHI HenocTarHbo. Dak-
THUYHO B TIOJTi 30pYy (axiBIliB mepeOyBaa juiie mpobieMaTrka, MoB’s3aHa 3 MPaBOBUMH acTeK-
TaMH CTBOPEHHS Ta IiSUTBHOCTI OHOTO BUAY TaKUX TOCTIONAPCTB — OCOOMCTUX CENSTHCHKHIX2.
[Hmi ix BuAM 1ie He cTamu 00’€KTOM HAayKoBOTO aHami3y. binmbiie toro, Bin cepeaunu 80-x
pokiB B YKpaiHi He MPOBOAUIIMCS KOMIUIEKCHI MTPAaBOBi TOCHIHKEHHS rOCMOAapChKOro Liibo-
BOTO0 BUKOPUCTAHHS TaKUX 3€MEJIbHUX JUIAHOK 32 00YMOBJIEHUM y 3aKOHI MPU3HAYEHHAM3.

Sk 3a3Havanocs BUINE, BHPOIIYBaHHS TPOMAISTHAME CiTbCHKOTOCIIONAPCHKOI MPOMYKIIil
JUTS 33JTOBOJICHHS BIIACHUX TOTPeO 3MiHCHIOEThCS Ha 3eMeNIbHUX AUISHKAX, SKi MaroTh pi3He
1inpoBe Mpu3HaueHHA. OJHaK, HA HAITy JyMKY, BAKOPHCTAHHS TaKUX 3€MENbHUX TITHOK Ma€e
BXJIMBY CHIBHY O3HAKy: JOMOMDXHHUI, a0 MigCOOHUI XapakTep 3eMIeKOpUCTyBaHHI. B
yCiX BHUMNaJAKaxX Cy0’ €KTH rOCNOJaplOBaHHS BUKOPHUCTOBYIOTh 3€MEJbHI AIISIHKU AJISL 3aJI0BO-
JIEeHHA 0COOMCTHX MOTPed Yy CiTbCHbKOTOCIONAPCHKil MpoAyKiii.

Coyianvro-ekoHoMiuHi nepedyMo8U GUHUKHEHHS NIOCOOHO20 3eMIIeKOPUCTTYBAHHSL 2POMA-
Os1. BUHUKHEHHS MiICOOHOTO 3eMJIEKOPHUCTYBAHHS IPOMAJISTH € Pe3yIbTaToOM PaIsiHCHKOI ar-

© I1.®. Kynunany, 2004
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papHoi nosituku 30-X pokiB XX CT. — 3aMpoBaPKEHHS CyCNiJIbHOT KOJIEKTUBI3aLlii CiIbCHKOTO-
CMOJIAPCHKOT0 BUPOOHMIITBA. B 0CHOBY 11i€T moJiTuku Oyia MoKaieHa JIiKBigallisi CHCTEMU ce-
JSTHCHKUX TOCHOAAPCTB K OCHOBHUX BUPOOHUKIB TOBAPHOI CLITBCHKOTOCIONAPCHKOT MPOIY KT
IIISIXOM iX HACWIBHUIIBKOTO 00’ €JHAHHS B KOJIEKTHBHI rocrmogapcTsa — konrocnu. CTBOpeHHs
KOJITOCIIIB JIUKTYBAJIOCS 1COJIOTiYHUMH TOCTYJIaTaMH Ta TOTpedamMu pajsHCHKOT BIagu y
CTBOPEHHI TaK 3BaHOI €()eKTUBHOT CUCTEMH 3aroTiBJli CiIbCLKOrOCMOAAPChKOI npoaykiii. Lle
Oyna cucremMa HEpHHKOBHX 3aXOJliB, CIIPIMOBAHUX HA HEEKBiBaJICHTHE BIIYUYEHHS MPOLYKLil
y BUPOOHUKA /715 3310BOJIEHHS MTPOJOBOJIBYMX MOTPEd HACENEHHS MiCT, OpraHizauii eKCrnopty
CLITBCHKOTOCTIOAAPCHKOT IPOAYKIIiT 3 METOI0 OTPUMAHHS BaTIOTHUX KOLITIB JJIsI 32Ky B TIPO-
MHCJIOBOT IPOAYKIIiT 3a pyoexeM. OgHaK depe3 HU3bKY e(heKTHBHICTh CiTbCHKOTOCIIONAPCHKO-
ro BUPOOHHUIITBA B KOJITOCTIAX Ta aJMiHICTPATUBHI 3aCO0W BUIIy4YEHHS BUPOOIEHOT MPOYKIIii,
npalls celisiH — YICHIB KOJITOCIIiB — OIUlauyBaJlacsl B po3Mipax, HeAOCTaTHIX isl 3abe3neveH-
Hsl TXHiX eJeMeHTapHuX NoTped y XxapuyBaHHi. CaMe TOMY paJsHCbKH ypsia 3MylleHuid OyB
HA/IaTH CeliiHAM HeBeJIMKi 3eMelbHi JUISHKU 1t BUPOOHUITBA CilIbCHKOrOCHOAAPCHKOT Mpo-
IOyKLii B po3Mipax, JOCTaTHIX IJIs 32I0BOJICHHS €IEMEHTAPHIX IIPOJOBOJIFIHX MOTPEO caMux
CeIISTH.

YV 3aKOHOMABCTBI TaKi 3eMelbHi JUISHKH JIiCTaNIN Ha3By npucaaunOHuX. Hamaroun ix cens-
HaM, ypsJl MaB 32 METY MOCTABUTH CEJISH Y LIJIKOBUTY 3aJICXKHICTh BiJ KOJITOCTiB. BukoHaHHS
IIbOTO 3aBJaHHs 3a0e3MeuyBaocs, Mo-mepiie, HOPMyBaHHSIM PO3MipiB TAKUX 3€MEJIbHUX AiJIs-
HOK, a, MO-Apyre, HaJaHHIM 1X PilIEHHSAMH MPaBliHb KOJTOCHIB i3 MacUBY KOJTOCIHUX 3e-
Menb. CelsHUHA — YieHa KOJTOCIy — MOYKHa OyJIo JTOCHTH JIETKO MOKapaTH 32 YXWISHHS Bil
POOOTH B rOCIIOJAPCTRI IIJISIXOM 3MEHIIEHHS PO3Mipy NpUCcaanOHOT AUITHKY Y1 HaBiTh LiJIKO-
BHTHM I030aBIEHHSIM 3€MITi.

VYnepiue HOpMYBaHHS 3eMENBHUX OUITHOK celisiH Oyno y3akoneHe B [IpumipHomy craryTi
cinbebkorocnoapebkoi aptini 1935 p. Llelt mpaBoBuii akT nependadaB HalaHHS CeIsTHAM TPU-
caJuOHMX 3eMEeNIbHUX AUISHOK po3MipoM Bix 0,25 mo 0,5 ra, a B okpeMux paiionax — o 1 ra.
SIKIIO CeNTHWH yTpavaB 3B’SI30K i3 KOJEKTHBHHM ITiJIIPHEMCTBOM (Yepe3 BUKITIOUCHHS YU
BHXiJI i3 WIEHIB rocrnoaapcTBa TOIIO), BiH NM030aBIIBCs BCi€l HamaHOi oMy MprcaguOHOT 3e-
MEJBHOT UISHKYA YU 1i YaCTUHH.

Husbkuii piBeHs coianictnynoro BupoOHuNTBa B KonuimHboMy CPCP 3mycuB Biamy mo-
WIMPUTH TIPAKTHKY HA/[AHHs 3EMEITbHUX JUISHOK ISt Bl/lp06Hl/lLITBa cinbcworocnozlapcmo'f
MPOLYKUiT 3 METOIO 33/I0BOJICHHS BIaCHUX rIOTpeG JIOZIeH y MPOYKTaX XapuyBaHHs i Ha iHuIi
BEPCTBH HACCI/ICHHSL: ClJ'[BCBKy iHTeNireHuito, poOITHUKIB i CIIy>kKOOBLIB MPOMHCIOBHX
MiAMpHUEMCTR i opranizaniit. Tak, i3 mpuiinaTTam 28 nmunas 1939 p. [ToctanoBu PHK CPCP ta
LK BKII (6) «ITpo mpucanubHi DinsTHKH poOiTHUKIB, CITy>KOOBIIIB, CITLCHKUX YUUTEiB, arpo-
HOMIB Ta iHIIMX HE YICHIB KOJNTOCIY, L0 MPaMmIOIOTh y CUIbCBKil MicLIeBOCTI», Wi Kareropii
rPOMaJisiH OTPUMAJIM MPaBO Ha MpHCcaauOHi 3eMenbHi AinsHKH mometo Bix 0,15 no 0,30 ra‘.
A 3 npuiinatTam [locranoBu PHK CPCP Bin 5 xoBTHA 1940 p. «IIpo BCTaHOBNEHHS pO3MipiB
CITy>KOOBHX HAJiMTiB IUIAXOBUM OOXiTHHKAM i CTOPOXKAM 3aJli3HUYHUX IIISAXiB, OaKeHIIMKAM i
MpaIliBHAKAM JIiCOBOI OXOPOHW»S TeperiK Kareropiil rpoMasH, sSKi OTpHMald IpaBoO Ha 3e-
MeJIbHI JUISTHKH JUTS BEJICHHS IMiICOOHOTO CEeJITHCHKOTO TOCIoAapcTBa, OyB posmupeHuii. Ha-
peurri, micns Buxoxy 24 motoro 1949 p. Ilocranosu Pagn Minictpis CPCP «IIpo xonexTus-
He i iHAMBilyabHe TOPOIHUITBO i CaliBHUITBO POOITHUKIB i CITy>KOOBLIB»® Cy0’€KTaMU Tmpa-
Ba Ha BEJICHHS MiJICOOHOTO TOCTIOAAPCTBA CTAMU H KUTEJi MiChKUX HACEJICHUX ITYHKTIB.

3a poku paasHCHKOI BIaay B KpaiHi chopMyBasiacsi cucteMa miJcoOHUX TOCIOAapCcTB Ipo-
MaJIsTH, JOXOMH BifT AKUX Oy JONATKOM JI0 3apOoOiTHOI IIaTH, ONep KyBaHOI TpOMaIsTHAMH 32
OCHOBHHUM MicClleM poOOTH, — B JIep’KaBHUX YW KOOTIEPATUBHUX ITiIMPUEMCTBAX, YCTAHOBAX i
opranizauisx. Braga 3a momomMororo mpaBoBuX 3ac0o0iB XKOPCTKO peryiroBaja Mporec HaJaH-
Hsl i BUKOPUCTaHHS TPOMaiiHaMH 3eMeNbHUX AISHOK (TiICOOHUX rOCoAapcTB), 3aKOHOAB-
4O BCTAHOBIIIOIOYHU X TPaHUYHI po3MipH.

3 mo4atkoM B YKpaiHi eKOHOMIYHOT pe(OpMH, 3aBIAHHAM KO € 3aIPOBAKEHHS PUHKOBHX
TIPUHIIUITIB BEACHHS MOCMOAAPCHKOT MisUTbHOCTI, MiJCOOHI TOCTIONapCTBa MPOMASH HE TiIbKH
He 3HUKJIM, a # 3HAYHO momupwincs. 3 moyarky 90-x pokiB XX CT. 4acTka MiJICOOHHUX TOCTIO-
JAPCTB Y BUPOOHUITBI CYKYITHOTO CiJIbCHKOTOCIIOAAPCHKOTO MPOAYKTY 3pociia yaBoe’. Pasom i3
TUM BifOy/uCs iCTOTHI 3MiHHM Yy MPaBOBOMY CTaryci IiICOOHMX TOCHONApCTB rpoMajsH. 3e-
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MeIbHI AUISTHKY TaKUX rocrnofapcTs Oy BUBEAEHI 3 BiJaHHSA pOOOTOAABLIB — JAEP)KaBHUX Ta
KOOIIEpaTUBHUX l'[i[[l'[pI/ICMCTB YCTaHOB Ta opraizauiii. Bin 1991 p. TPOMaJIsIHH MOYaTH OTPH-
MyBATH 3eMeIIbHi XUISHKH JUTSt BEICHHS TTiICOGHOIO roCroapeTsa He 3a plmeHH;IM OpraHiB yI-
PaBIiHHS TaKUX IMiAPUEMCTB, a 3a PIMIEHHSIM CiTbCHKUX, CEMUIIHUX, MiCBKHX i PafiOHHKX paj.

Crin 3a3Ha4nTH, 110 HOBUW 3eMeNbHUN Koleke YKpaiHu®, skuii HaOyB YMHHOCTI 1 ciuHs
2002 p., Hagae rpoMajsiHaM HIMPOKK BUOIp MOXKITUBOCTEH JIJIs OJIepyKaHHS TAKUX 3eMEJTbHUX
ningHok. BigmosigHo no Komekcy, rpoMansHu MarOTh MPaBO CTBOPIOBATH 1 BECTH MiJICOOHE
rOCHOAAPCTBO Ha 3eMeNIbHUX JiISTHKaX, 10 MaloTh pi3HUN NMpaBoBUl pexkuM. 30kpema, rpomMa-
ISTHA MOXKYTh TOCIIOIAPIOBATH HA 3eMETbHUX JiITHKAX, HAJaHUX iM IJIs BEICHHSA: 0COOUCTO-
rO CENITHCHKOTO TOCIIONApCTBa, CadiBHUITBA, TOPOIHUITBA, CIHOKOCIHHA it BUmacy xynoou. |
X0ua TakKi JIJITHKKA MaloTh pi3He LiTbOBE MpPU3HAYEHHS, iX 00’ €AHYy€E Te, 10 TPOMAITHU MO-
JYTh BUKOPUCTOBYBATH iX JJISl BUPOIILYBAHHS CiIbCHKOTOCTIONAPCHKOT MPOIYKIiiT IIepeBakHO 3
METOIO 11 CTIOXKHMBaHHs POAMHOIO IPOMASH-BIACHUKIB Ta peaji3auii JUIIKIB Takoi MPpoIyKLil
Ha PUHKY.

3emenvui OinaHKU 0coOUCMUX cenanHcoKux 2ocnooapema. Y cT. 33 3eMebHOro Koaekcy Yk-
paiHn mependadeHo, IO TPOMAASHU YKpaiHH MOXYTh MATH Y BIIaCHOCTI I OpeHmyBaTH 3e-
MeJIBbHI IJISTHKY 171 BEJIeHHS 0COOMCTOTO CENTHCHKOTO TOCToAapcTBa. A iHO3eMHi rpomais-
HU ¥ 0co0Ou 0e3 rpoMajITHCTBA — TIJIbKK Ha yMOBaX OpeH/H, TOMY W10, 3TiIHO i3 3aKOHO/IaBCT-
BOM YKpaiHH, BOHU HEe MOXYTb OyTH BIaCHUKaMH CiJIbCBKOTOCIOJAPCHKHX YTi/lb.

BenenHs ocobucTOro censtHCbKOro rocroapcTBa MOXKe 31aTHCs HOBUM BHJIOM 3€MIIEKOPH-
CTyBaHHS TPOMAIsH, 00 IO MPUHAHATTS HOBOTO 3€MEIBHOIO KOAEKCY IM HalaBalii 3eMeNbHi
IUISTHKY [T BEIEHHsT 0COOMCTOTO TMiICOOHOTO TocogapcTsa. Brim me He 30BciMm Tak. AHao-
TOM OCOOHMCTOTO CEJITHCHKOTO TOCTIONapCTBa TpoMaisiH y 3eMernbHoMY Kozaekci 1990 p. came i
Oyno ocobucTe mincobHe rocnoaapcTro. Jdep)kaBHuN KOMITET YKpaiHH i3 3eMeNbHIX pecypciB
y Jlucti Big 5 kBiTHS 2002 p. Ne 14-22-4\2080 po3'scHUB, 110 TEPMiHU «OcoOHCTE MifcoOHe
rOCIOAAPCTBOY 1 «OCOOUCTE CENIHChKE TOCMOIAPCTBOY 3a CBOIM 3MICTOM € TOTOXKHUMHU. Tomy
BCi 3eMeJIbHI TUISHKHY, SIKi TPOMasIHU OJIepIKaJiv IJIsl BEIGHHS 0COOUCTOTO MiICOOHOTO TOCIIO-
napcta 10 1 cigns 2002 p., Termep MarOTh MPABOBHI CTAaTyC MIITHOK, HaJAaHUX JUIS BeIESHHS
0COOMCTOrO CENITHCHLKOTO TOCIIOIAPCTBa, SKHi BU3HaUYeHUit 3akoHOM Ykpainu «[1po ocobucte
CeJISTHChKE rocroiapcTBO». BeneHHs rocnonapcTsa Mae Ha MeTi BAPOOHHUIITBO CilTbCHKOTOCTIO-
JiapChKOT nponyxcui'f JUIS 3310BOJIEHHS ITOTPeO rPOMAa/ITHUHA-BIACHHKA (opeﬂzlapﬂ) 3eMEJIbHOT
JNSHKY Ta YIEHIB Oro poauHu y cun;cmorocnonapcnml (HK pOCJ‘II/IHHI/IHLKII/I Tak i TBApUH-
HHUIBKIi) MPOLYKUT, a TakoX peaisauii HajUTMIIKiB Takoi npoaykuii Ha punky. Ha Binminy
Bil 3eMeNBHUX IiNISTHOK, 10 HATABAIKCS TPOMAIsSHAM JJIs BEACHHS OCOOUCTOTO ITiJCOOHOTO
TOCTIOAAPCTBA, PO3MIP SIKUX JKOPCTKO periiaMeHTyBaBcs (HaJaBayid He OibI SIK 2 ra), Ternep
X po3mip He 0OMeXy€eThCs. BinbI Toro, ykpaiHCEKI CEJIsTHH, IO OAEPKalld B pe3ybTari pe-
(hopMyBaHHS KOJIEKTUBHUX CiJIbCHKOTOCMOAAPCHKUX MiANMPHUEMCTB TakK 3BaHi 3eMeJIbHi nai, Ma-
10Th MPABO MPUEIHATH 1X JO CBOTO MiZCOOHOrO rocnoAapcTBa, 3p0OUBIIM HOTO TOCUTH BEJU-
k1M (y MiBAEHHUX 1 MiBAEHHO-CXiAHUX obnacTax Ykpainu po3mip — ax 10-15 ra).

Oco0ucTi CeNTHChKI TOCTIOAAPCTBA CINiJl BiAPI3HATH Bill (pepMEPChKHX, KOTPi € IOpUIUYHH-
MH 0cobamu, a Ha/aHi IM IiJSTHKY € ClIbChKOTOCTIOAAPChKUMU 3EMITSIMH, TMPU3HAYCHUMH [
Ha PUHKY W Ollep)KaHHS AOXOy. OCO6I/ICT6 K CeJISTHCbKE rocroJapcTBO, Ha Bl[l,MlHy Big (ep-
MEPCHKOT0, He Ma€ CTarycy ropuaudHoi ocodu. Cy0'ekToM mpaBa Ha 3eMelbHY JISHKY 151
BEIECHHS 0COOKMCTOrO CEISIHCHKOrO rOCMoAapcTBa € rPOMasiHAH, Ha YUe iM's 11 HagaHo.

3emenvui oinsnxu ons cadienuymea. Jauni semenvii dinanxu. Llel BUI 3eMIeKOpPUCTYBaH-
HSl TPOMAaJISH niepeadaueHuii c¢T. 35 3emMenbHOro Kojekcy Ykpainu. BimnoimHo jo i€l crarTi,
rpoMajisiHi YKpaiHu MaroTh NMPaBo HaO0yBaTH OE30MJIATHO Y BJIACHICTh YW HA YMOBAaX OPEHIH
3eMeNbHI AUISTHKY A7 BEJCHHS iHMBiAyaJIbHOTO YW KOJIEKTUBHOTO CaJiBHUIITBA i3 3eMelb
JIepXKaBHOI i KOMyHaJIbHOT BIAaCHOCTi. TakuM YHHOM, FPOMaJsTHU MOXYTh BECTH CaJiBHULITBO
KOJIEKTHBHO, CTBOPIOIOYH CaiBHUYi TOBAPUCTBA, KOTPI € FOPHIMYHOIO 000010, a00 iHIMBI Y-
aNbHO, HEe3aJIeKHO Bifl iHIIMX TPOMAJsH, He OyITydd WIEHOM CaliBHHYOTO TOBAPHCTBA.

OOcsr mpaB TpoMaasSHAHA Ha ONEpKaHHS 3eMENbHOT TUISTHKY IS CalliBHULITBA 3AJIEXKUThH
BiJl fioro rpomajsHcTBa. 3rifHO i3 3eMeNbHIUM KOJEKCOM, JIMIIE rPOMajsiHi YKpaiHU MaroTh
NpaBoO Ha OJIEPXKAHHS Y BIACHICTh 3eMEJIbHUX JISTHOK JUIA BeieHHs cafiBHULTBA. KpiMm 1poro0,
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BOHU MalOTh TaKOX MPaBO OpEeHAyBaTH AJIs [bOTO 3eMelbHi AinsHKY. [1lo cTocyeThcs iHO3eM-
HUX FPOMaJIsiH Ta 0¢i0 6e3 rpoMajsiHCTBa, TO BOHM MOXKYTh BUKOPHCTOBYBATH 3E€MEJbHI JTiIsTH-
K{ JJTs BEACHHS iHAMBIIyalbHOTO YU KOJIEKTUBHOTO CaliBHUIITBA JIMIIE HA YMOBAX OPEH/IH.

OCHOBHHUM JIKEPEIOM OIEPKaHHS rpoMalsHaMK 3eMeJbHUX JIJITHOK JUIS CaiBHHUIITBA €
3eMJTi CiJTbCHKOTOCTIONAPCHKOTO MPU3HAYESHHS, IO epeOyBaloTh y JepKaBHil Ud KOMYHATbHIH
BnacHocTi. OgHak 3emenbHUI Kozmeke YKpaiHu He 3a00pOHs€ BUKOPHCTAHHS TPOMaAsHAMHU
JUIA BeJICHHS CaJiBHULITBA 3eMENIbHUX JISHOK, Y3STUX B OPEHY B iHIIUX 'POMAJSIH YU FOPU-
auuHux 0ci0. ['pomajsHU-BIIACHUKM 3eMENbHUX MAUISHOK, HadaHuX (mpuabaHux) s
CaJiBHMIITBA, MAIOTh MPABO MepeaBaTH X B OPEHIY iHIIMM rpomMaasHaM 0e3 3MiHH HiJIbOBO-
rO TPU3HAUEHHsI TAKUX JiITHOK, TOOTO TiJIbKH JJIs CaTiBHHILITBA.

Hanani rpoMaisiHaM 3eMelNbHi TiISTHKY [T CaAiBHULITBA HAJIEXKATH IO 3€MEJIb CiJIbChKOTO-
CNOAAPCHKOTO Npu3HaueHHS. OCHOBHUM IIJIbOBUM MPU3HAUYEHHIM TaKUX 3eMEJIbHUX JUISTHOK
€ 3aKJIaJIeHHsI i1 BUPOILIYBaHHS camy (epeB i KYLIOBUX MJIOAOBUX HAcCaJKeHb) a00 BUHOTPAI-
Huka. Ta 11e He 03Havae, o rpoMasTHUH 3000B's13aHU 3aKIacTH cajl (BUHOTPAIHUK) Ha BCil
3eMelIbHil AusHIl. YacTuHy i1 MOXXHA BUKOPUCTATH IS 3BEJEHHS 1 eKCIUTyarallii >KUTIOBO-
ro OyIWHKY i rOCroJapChKuX CIOpyYA, HEOOXiTHUX TSl CE30HHOTO MPOXKUBAHHS, & TAKOX IS
30epekeHHsI TOCIIONApPChKOro iHBEHTaps, BUPOIIEHOT MpomyKilii Tomo. BogHovac BUKopuC-
TaHHS TPOMAASTHUHOM HaJaHO1 HOMY JJIsl Ca/liBHULITBA 3eMEJIbHOT AUISHKY JIMIIE IS KUTIIO-
BOro OyJMHKY Ta FOCHOAAPCHKUX CIOPYA € MOPYIIEHHSAM 11 LiNbOBOTO MpU3HA4YEHHs. 3aKia-
JICHHS! I BUPOIIyBaHHSI 0araropiyHUX MJIOIOBUX HACA/PKEHb € OCHOBHOIO KBasi(hiKalliitHOO
O3HAKOO I[ITbOBOTO MPHU3HAYECHHS TAKUX 3eMEJbHHUX JUISTHOK.

Lle BaknTMBO Mam'siTaTH, OCKUJIbKYA 4aCTO TPOMASTHA HA3WBAIOTh HaJaHi iM cafoBi MiNSHKH
JladyaMH, 110 He BiJNOBiJja€ YNHHOMY 3aKOHOJABCTBY. Piu y TiM, 1110, 3riiHO i3 3eMeJIbHUM KO-
JexcoM Ykpainu (cT. 121), rpoMajisiHi MaroTh MPaBoO Ha OJlep)KaHHS TiISHOK came Ui Ja4HO-
ro OyniBHULTBA. JlauHa [insHKA, HAa BiIMiHY BiJ caJl0BO1, HaJleKaTh HE JI0 3eMeJb CUTbCHKOTO-
CTMOJIAPCHKOTO BUKOPUCTAHHS, a JI0 3eMeJlb peKpealiiHoro mpu3HaueHHs1, HaJaHuX ITiJ] iHAUBI-
JIyajbHY >KHTIOBY 3a0ynoBy. ToMy OCHOBHHM I[iIbOBUM MPH3HAYCHHSM Ja4HOI 3€MENbHOT
JUISHKYA € OYIiBHUITBO Ta OOCITYyTrOBYBaHHS JKHUTIOBOTO (auHOTrO) OYIWHKY JAJS CE30HHOTO
MPOXKMBAHHSI i BiIMOYMHKY BJIACHUKA Jladi Ta OTO pOJAWHU. A 3aKiaJka caay Ha 4YacTHHi ITiel
JJISSHKY € JOOPOBIJIBHOIO CTIPABOIO BJIACHUKA JIaui.

3eMenbHI IiISIHKY, IO iX HaJAr0Th KOJNEKTHUBHI CaliBHWYi TOBApUCTBA, CKJIAAIOThCS 3
JIBOX YaCTHH: 3eMeJlb 3arajbHOT0 KOPUCTYBAHHS i 3eMeJb, 1110 BUKOPUCTOBYIOTHCS BIacHE IS
CaJIiIBHULITBA 1 3aKPIIUTIOIOTHCS 3a MPOMAIHAMH — YIEHAMU TOBAPUCTBA. 3eMJli 3arajibHOro
KOPUCTYBaHHs CaJiBHUYOrO TOBAPHCTBA W 3eMeNIbHI JiNSHKH, 3aKpiTUieHi 3a HOro 4ieHamH,
MAaroTh Pi3HUIT MPaBOBUH peXKUM. 3eMTi 3araJIbHOTO KOPUCTYBaHHS CalliBHUYOTO TOBAPHCTBA €
00'€KTOM 1OTO MPHUBATHOT BIACHOCTI K IOPUANYHOT 0coOu. [0 HUX HayiexKaTh MIJSTHKY I1i] 3a-
XUCHUMHU CMYTaMH, I0poraMu, npoi3aaMu, OyAMHKaMu, CIOpyJaMH i iHIIUMHU 00'eKTamHu 3a-
raJIbHOrO KOPUCTYBAaHHS TOBAPUCTBA. 3eMeJIbHI TIJITHKH, 3aKPITUICHI 32 YJieHaMH TOBApUCTBA
{ mpu3HaYeHi [ 3aKJIaJKA Ta BUPOILIYBaHHs OaraTopiyHUX MIOAOBUX HACAIKEHb, a TAKOXK
JUTS J)KATIIOBOTO OYIAMHKY M rOCIoOJapChKUX CHOPYI, € 00'€KTaMM TpaBa MPHUBAaTHOT BIACHOCTI
TPOMAJISIH — YJICHIB TOBApUCTBA.

VY mporeci yTBOpeHHS CaliBHIYOTO TOBAPHCTBA BUALIEHY HOMY TUIOLLY IiNATH Ha 3eMJTi 3a-
rajbHOTO KOPUCTYBAHHS, TlepeaHi y BIACHICTh TOBAPUCTBY K IOPUANYHIN 0c00i, i Ha AiJsH-
KM JUTSl 3aKJIaJIKW Ta BUPOLLYBaHHSI TJIOIOBUX HACAJ[XKECHb, 10 MEePEIAOTHCS Y BIACHICTh KOXK-
HOMY 4JICHOBi TOBapvCTBa. Ta AKIIO caliBHIYE TOBAPUCTBO OYyJI0 CTBOPEHE IO BBEJCHHS B JIit0
HOBOTO 3eMeNbHOTOo KoJieKey (To0To 1o 1 ciuns 2002 p.) i ogeprkaiio 3eMITIO B Tak 3BaHy KO-
JIEKTUBHY BJIACHICTH a00 B MOCTiiiHe KOpUCTyBaHHs, TO 110 1 ciuns 2005 p. iM Tpeba TaKy 3eMm-
J10 MepeoOPMHUTH SK MPUBATHY BIACHICTh: 3eMJIi 3araJIbHOTO KOPUCTYBaHHS — SIK MPUBATHY
BJIACHICTh TOBApPUCTBA, 3€MeNIbHI AUISHKM TiJ CAaAOBUMH HACAPKEHHSIMH — SK TPUBATHY
BJIACHICTh YJIEHIB TOBAPHCTBA. [HiniaThBa MO0 MpUBATU3ALliT TAKUX JUITHOK MOXE BUXOIUTH
i BiX TOBAPHCTBA, i Bij fioro wieHiB. Y pa3i HEBUKOHAHHS LIUX BUMOT (moz[o nepeO(bopMneH-
Ha 70 1 ciuns 2005 p.) cagiBHHYE TOBAPUCTBO MOXKE 3a PIillIEHHSAM BiIMOBIIHUX OpPraHiB Biia-
JI1 BTPATHTH TIPABO Ha 3eMJTIO.

['poMangsHUH — 4JieH CalliBHUYOrO TOBAPHCTBA, SIKOMY BHUJiJIEHA 3eMeJibHA JiJITHKA JJIs
CaJliBHUIITBA, Ma€ NMPaBo Ha il 0e30IUIaTHY MPUBATH3ALIII0 32 YMOBH, SKIIO PO3Mip Takoi AijIsH-
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ku He nepesuurye 0,12 rekrapa (ct.121) i 3a yMOBH, 110 Takuil TPOMaIsIHUH HE OJEpKaB
paHille 3eMeNbHy AiSHKY, TPU3HAUYeHY [T iHAUBiAyalbHOTO Y KOJIEKTUBHOIO Ca/liBHULITBA
y TPHUBaTHY BJIACHICTH Oe3komrToBHO. [IpuBaru3aiis 3eMeNbHOI AISTHKH TPOMaITHHHOM —
YJIEHOM Ca/IiBHUYOTO TOBAPHCTBA 3MiICHIOETHCS 0€3 3TOIH Ha Te iHIIHNX WIeHIB I[bOTO TOBAPH-
ctBa. JlocTaTHLO 3asBM MPABJIiHHIO TOBAPHCTBA YW BiJMOBIHOMY OpraHOBi BJIaIH Ui TOTO,
00 po3MovaTH MpUBATH3AILIIO.

CaziBHMYE TOBApPHUCTBO € FOPUIMYHOIO 0CO0O0I0, IO Ji€ 3riTHO 3 3eMeJIbHUM KOJEKCOM,
iHIIMMHU 3aKOHOAABYMMU HOpMaMu YKpaiHH i cTaTyToMm ToBapucTBa. CTaTyT TOBapHCTBa MO-
)K€ BCTAHOBJIFOBATH MPABUIIa KOPUCTYBAHHS 3eMIISIMH 3arajibHOTO IPU3HAYEHHS TOBApUCTBA, a
TaKo)K 00OB'SI3KH WIEHIB TOBAPHCTBA MO0 OXOPOHH 3eMelb, 0OPOTEOH 3 XBOPOOAMHU POCIUH
Tommo. Bapro Maru Ha yBasi, 0 TPOMaIsHHH, SIKOMY 3eMeJIbHA AIISTHKA IS CaiBHHULITBA Ha-
JISKUTH Ha MpaBi BIACHOCTI, Ma€ MPaBO BOJIOMITH, KOPUCTYBATHCS W PO3MOPAIKATHCS HEHO Ha
BacHUi po3cyn. Hampukian, BiH MoXxe nepeaaTy CBOIO 3eMelIbHY AIISIHKY iHIIOMY TpoMafs-
HUHOBI B OpeH/y JUIi CaJiBHULTBA, 3AIMCHUTH Biuy>KEHHS AUISTHKU B YCTAHOBJIEHOMY 3aKO-
HOM mopsiiKy. CTaTyT He MOXKe BCTAHOBIIFOBATH OOMEKECHHS Ha KOPUCTYBAaHHS IPOMaITHHHOM
— BJIACHUKOM (OpeHIapeM) 3eMeNbHOT NUTSHKY [T caJiBHULTBA. Taki 0OMeKeHHS MOXe BCTa-
HOBJIOBaTH Jiniie 3akoH 4u aoroBip (ct. 110 3K). BomHouac, skio y mporieci CTBOpeHHS
Ca/liBHUYOTO TOBApHCTBA HOro WIEHHW MiJNHMCAIM yCTAaHOBYMII IOTOBip MPO CTBOPEHHS Ta
JisUTBHICTh TAKOTO TOBAPUCTBA i Mepe0ayliii B HbOMY HU3KY OOMeEKeHb 1010 KOPUCTYBaH-
HS 3eMeJIbHUMU J1NITHKaMU, KOTpi HajlexXarb YieHaM TOBapUCTBA, TO TaKi 0OMEXEHHS MaloTh
OPUIMYHY YUHHICTH 1 € 000B'I3KOBUMU JIsl BCIX TPOMAJISH, IO MMiIMTUCAIN TaKWUH JOTOBip.

3emni 0na cinokocinna ma eunacy xyooou. ['poMansHu, Mo BeoyTh IiACOOHE TOCIOAAPCTBO
i MaroTh XymoOy, SK TpaBWIO, HE MAaIOTh JOCTAaTHLO KOPMiB Ui Hei. 3eMeNnbHHH KOIEeKC
VYkpainu Jae iM MpaBo Ha BUKOPHUCTAHHS CiHOKOCIB i macoBu. Lle — mocTiiiHO 4un nepioqnaHo
(ce30HHO) 3BOJIOXKYBaHi CiIbCHKOTOCTIONAPCHKI YTiiAs, Ha SIKUX POCTE TpPaB'sHUCTA pPOC-
JUHHICTb (CIHOKICHI W iHIII TpaBW), SIKi BUKOPUCTOBYIOTH I rofiBii Xynoou. OcoOnuBicTh
MPABOBOTO PEXKUMY CIHOKOCIB i ITACOBUII] TaKa, 0 FPOMAJISTHH, SKi OEPIKaNH iX Y KOPHCTYBaH-
Hs, HE MalOTh TpaBa MepeBONUTH CIHOKOCH H MACOBHIIA B iHII BHIHW CLTBCHKOTOCIIOAAPCHKUX
YTiJib, HATIPUKJIA]] Y PULTIO YK OaraTopiydi HacamkeHHs. ToMy BOHU He MarOTh ITpaBa po30pro-
BaTH HaJlaHi iM ciHOKOCH i macoBuiia abo 3acamKyBaTH iX GPyKTOBUMH YH iHIIUMU JCPEBAMU.

Ho 1 ciuns 2002 p. nns CiHOKOCIHHs i BUIAcCaHHs XyJOOM HaceJeHHI0 YKpaiHu Oyso
BH/IiJICHO TIOHA ] 2 MJTH 3eMEeJIbHUX JUISTHOK 3arajibHoto iotieto 1,3 miH ra’. Po3Mipu 3emenb-
HUX JITHOK, HAJaHUX TPOMaJsTHAM IJisl CIHOKOCIHHS Ta BHIAcy XyZoOH, 3aKOH HE OOMEXKYE.
BoHM BCTaHOBIIOIOTECST OpraHaMy, sIKi HQIAIOTh Taki 3eMIli B OPEHAY, M0 (iKCYyeThCS B JOTO-
BODI.

3emenvni dinauxu 0na eopoonuymea. lle — 3emMili CiIbCHKOTOCTIONAPCHKOTO TPU3HAYCHHS,
HaJlaHi rpoMajisiHaM Ui 33JJ0BOJIEHHSI IEPEBAYKHO TXHIX 0COOUCTHX MOTPed y POCTUHHULIBKIH
CiIbCBKOTOCTIONAPCHKiM MpoAyKLUii. Y LOMY MONATaEe LiJIbOBE MPU3HAYEHHS TaKUX 3eMellb.
ToMy Ha 3eMeNbHUX AUTHKAX, HATAHWX U TOPOAHUIITBA, HE MOXKHA BHpOINyBaTH Oara-
TOpPiYHI MJIOAOBI HACAKEHHs, BECTH CIHOKOCIHHSA i BUTacatu XynoOy. 3eMesbHi TiIsTHKH TSt
TOPOIHHUIITBA MAlOTh BUKOPUCTOBYBATHCS SIK OpHi 3eMii (piyuis). Ha HIX MoXXHa BUpOIyBaTn
TiJIbKW OBOYEBi U iHIII MmpocamnHi KyasTypu. 3eMenbHi JiISHKY JIJ1s1 TOPOIHUITBA HAIAIOThCS
rpoMajisHaM JiMile B TUMYACOBE KOPUCTYBAHHS HA OCHOBi JOTOBOPY OPEH/H.

Cy0'exTamMu mpaBa KOPUCTYBaHHS 3eMEJIbHUMU AiNITHKaMU 7151 TOPOJHMLITBA € TPOMAITHU
Ta ixHi 00'equanus. Lle o3Havae, Mo Taki JUTTHKA MOXKYTh HaJABATHCS B KOPUCTYBAHHS K OK-
peMomy FpOMa,E[ﬂHI/IHOBi TaK i rpyni rpoMajisH, 10 YTBOPWIHM 00'€JHAHHS BiINoBiaHO 10 3a-
KoHy Ykpaiuu Bif 16 uepBus 1992 p. «Hpo 00'eTHAHHS TPOMaJISH». 3eMenbHi TiNSHKH A5 TO-
POIHMITBA HAZAKOTECSA IPOMAAHAM i ixHiM 00'eJTHAHHSAM Ha TiJICTaBi JOrOBOPY OPEH/IH.

3Bakarouu Ha Te, 0 3eMeJbHI IiJSTHKH JJIsl TOPOIHUITBA HAJAIOThCA JIUIIE B TUMYACOBE
KOPUCTYBaHHs, Ha HUX 3a00pOHEHO BUM TOCIIONAPIOBAaHHS, TIOB'A3aHi 31 CTBOPEHHSM 00'€KTIB
HEPYXOMOCTi: 3aKJaJaHHs 0araropiyHMX IUIOAOBHX HACAPKeHb, 3BElCHb KaIliTAIbHUX Oy-
IVHKIB i criopyn Tommo. Ha 3eMenpHIX AiIsTHKAX IS TOPOJHUIITBA TO3BOJISETHCS OYIiBHALITBO
JUIIe THUMYAcOBUX CIOPYA JUIsd 30epekeHHS peMaHeHTy i 3axucty Bing Heromu. Ilicns
3aKiHYEeHHS TePMiHy OpeHIHN 3a3HAUeHNX 3eMeNTbHUX JIISTHOK MoOy10BaHi THMYACOBI CIOPYAH
MaroTh OyTH 3HECEHi IXHiMM BJIacHUKaMU (OpeHIapsMH JIiNIHOK) 6e3 KOMIeH allil.
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IHousmms ma ocHosHi pucu niocobnoz2o 3emnexopucmysants epomadsy. Hezpaxaroun Ha
PI3HOMaHITHICTh BUJIIB 3€MENIBHUX AIISHOK, SIKi BiATOBITHO JJO YMHHOTO 3aKOHOAABCTBA MO-
JKYTh HAJIaBaTUCS TPOMAJSTHAM UTsl BECHHS MiJCOOHOTO rOCIONApCTBa, BOHH MAIOTh i CITLJIbHI
pucH.

[To-nepiiie, OCHOBHOIO YMOBOIO i MiZICTaBOIO JUTsl CTBOPEHHS il BEACHHS ITiJICOOHOTO roc-
MOJIAPCTBA € OTPUMAHHS TPOMAJISTHUHOM NPUCAAMOHOT AiNITHKA a0 3eMeNbHOT MiSHKH ISt
BEJICHHSI 0COOMCTOr0 CENSIHCHKOTO rOCMoapCTBa, CaAiBHUIITBA, CIHOKOCIHHS, BUMACAHHS XY-
no6u. Tomy mifgcoOHe rocmomapcTBO CTBOPIOETHCS 32 SIBOYHUM MPUHUUIIOM: TPOMAJSHUH,
KU OTpuMaB (HaOyB) 3eMeIIbHY NUISHKY, IPUIATHY IJIs BEACHH: MiJcOOHOTO rOCHOAapCTRa,
Ma€ MpaBo BECTH TaKy JisIbHICTh 0€3 OTpUMaHHS JT03BOJTY OpraHiB BiaJu. BTiM Ha mpakTHii
4acTO BUHHUKAE MUTAHHSA, XTO € BIACHUKOM IiICOOHOTO TOCMOAapcTBa — MPOMAITHAH, Ha iM's
skoro oopmiieHa 3eMelibHa AiNITHKA, YM BCi YWICHW POJVHU TaKOTO I'POMAJSHUHA, Y TOMY
YUCIi, TPUPOJHO, i BiH caM. DopMaslbHO iM'S TpOMaAsHUHA — BJIACHUKA MiJICOOHOrO rocro-
JapcTBa — BKa3aHe B JOKYMEHTI, L0 MiATBEPI)KY€E HASBHICTh MTpaBa Ha BUKOPUCTAHHS 3eMellb-
HOI JiNsHKW. TakuM JOKyMEHTOM € JepKaBHHI aKT Ha MPaBO BIACHOCTI HA 3€MENbHY HiJISTH-
Ky, SIKIIIO BOHA TPHBATH30BaHa, a00 JOTOBip OPEH/H.

OpHak BapTO MaTH Ha yBas3i, 110 MiZCOOHE rOCMoaapCTBO Bele He TiJIbKM TPOMAaJITHUH, Ha
iM's SIKOTO Ha/aHa JiIsIHKA, a Ay)Ke Y4acTo BCi WIEHH POAMHU Takoro rpomaisHuHa. [1o cyTi,
miJiIcoOHe rocnogapcTBo € ciMeHUM. ToMy iHIII YJIeHHW POAMHU TAaKoX MarOTh IIPaBO Biac-
HOCTi Ha MaifHo, Sike BUKOPUCTOBYETHCS IJIsl BEACHHS TaKoro rocrmopgapctsa (xynoba, pema-
HEHT TOIL0), Ha BUPOOJEHY B FOCHONAPCTBI CUTHCHKOTOCIIONAPCHKY MPOAYKIIIO, a TAKOXK Ha
JIOXOJT, OTpUMaHi BiJ 11 peaiizalii Ha pUHKY. 3a3HaueHi MpaBa YJIEHIB POJAMHU BJIACHUKA
MiZICOOHOTO rOCMoapcTBa BUILTUBAIOTH i3 LlMBiNbHOTO KOZleKey Ykpainu, a Takox i3 Komekcy
VYkpainu npo nutob i ciM’1o. 3eMeNnbHU KOIEKC BU3HAYA€ JINIIE 3eMEIbHO-IIPABOBI OCHOBU
cTarycy mifcoOHUX rocrnoAapcTB IPOMAJIsH.

[To-npyre, migcoOHe 3eMIIEKOPUCTYBAHHS TPOMAJISH HE € MiANPUEMHULBKOIO NisIbHICTIO.
ToMy rpoMansHW — BIACHUKH MiJACOOHHX TOCHONAPCTB — HE IMOBHHHI PEECTPYBATUCS SIK
Cy0’€KTH TiANMPUEMHHUIBKOT JisTbHOCTI. KpiM Toro, rpoMajisiHy, SKi BUSBHIN OaykaHHS HAOY-
TH 3eMeJIbHY MIJISTHKY JUTS BEJICHHS MMiJICOOHOTO rOCIoapcTBa, MaloTh MPaBO OE3MeperKoaHO
e 3pooutr 6e3 oTpuMaHHs Oylb-sAKOTO J103BOMY. SKIIo, 3rigHo 3i cT. 130 3eMenbHOro KoJeK-
cy YKpaiHu, NOKYMISIMH 3€MEJIbHUX AIISTHOK CiIbChKOTOCMOAapChKOro MPU3HAYEHHS ISl Be-
JIEHHA TOBApHOTO CUJIbLCHKOTOCTIOAAPCHKOTO0 BUPOOHMLITBA MOXKYTh OyTH JIUILE Ti FPOMaJsSHU
VYkpainu, siki MaloTh CilTbCHKOTOCIIOAAPCHKY OCBITY a00 MOCBiA POOOTH Yy CiIbCHKOMY TOCTIO-
JIapCTBi UM BEIyTh TOBAPHE CiTBCHKOTOCIOAAPCHKE BUPOOHUITBO, TO AN IPUAOAHHS 3eMelTb-
HOI NiJSTHKW 3 METOI0 BeIEHHS MiZCOOHOTO TOCIONapcTBa HASBHICTH BiAMOBIIHOT OCBITH,
kBamiikarii uu 10oCBixLy poOOTH 3aKOHOAABCTBO HE BUMArae.

[To-TpeTe, migcoOHMIA cTaTyC rocnoaapcTBa rpoMajsiHIHA, SIKUI MPaLoe Ha [UX 3eMIIsX,
30BCiM HE O3Hauae, 110 BCS BUPOILLIEHA B MiJCOOHOMY TOCMONAPCTBI CiIbCBKOrOCMOAApPCHKA
NpOIyKILis Mae HTH Ha BIacHi TOTpebu rpoMansH. Taky mpomyKIliro MOXHA TIPOaBary, i rpo-
MaJIsSTHY TIPOAAIOTh ii Ha PUHKY. 32 TAaHUMH CTaTUCTUKH, HAHOIIBITY YaCTKy 3eMellb MiJCOOHIX
rocriofgapctB rpomansH (62,3 % ix 3arajqbHOi MJONI) TPOMaJISHH BUKOPHCTOBYIOTH IS
BUPOILIYBaHHS CiIbCBKOTOCTIONAPCHKOT MPOMYyKIii [uist BnacHUX moTped (y mictax — 83,1 %, y
cenax — 58,3 %). Pemrra npoxykuii rpomaasiHu peastizyloTh Ha pUHKY 0.

[TonsTTs «MigcoOHe rocnoaapcTBO rpoMasiHy OyJa0 BHECEHE B 3aKOHOJABCTBO ISl BigMe-
JKYBaHHS MiJCOOHUX TOCMOAAPCTB IPOMASH BiJl TaK 3BAHUX TOBAPHUX CLIIBCHKOTOCIIONAPCH-
Ha pUHKY 1 ofepkaHHs MpHOYTKy. JI0 TOBapHUX CITBCBKMX TOCIONAPCTB HaJeKaTh CTBOPEHI
rpomMagsHaMu (pepMepchbKi rocmojapcTBa, a TaKoX IPUBATHI CiJbChKOTOCMOAAPCHKI
MiANpUEMCTBA, CIIBCBKOTOCHOAAPCHKI TOBapHCTBa 3 OOMEKEHOI0 BiANOBiJATBHICTIO,
CiJIbCBKOTOCTIOAAPChKi BUPOOHMYI KOOTIEpaTWBU TOILO, CTBOPEHI 3 METOI OJepKaHHS MpH-
Oy TKY.

[lo-4eTBepTe, rpoMaasHI — BIACHUKH MiJACOOHUX TOCIIONAPCTB KOPUCTYIOTHCS MiTBIOBHM
MOJIATKOBUM PEKMMOM: BOHU HE CIUIauyFOTh MOAATOK i3 JIOXO/iB, OTPUMaHUX Bij peajizalii Ha
PHHKY JHUIIKIB CLIBCHKOTOCHOAAPCHKOI MpomyKiii. ToMy po3MeXyBaHHS TIOCHONApCTB Ha
nigcoOHi (HeToBapHi) i TOBapHi Ba)JIMBeE 3 OPUAUYHOTO MO Y. BinnoBiqHO 10 YMHHOTO 3a-
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KOHOJIABCTBA, TPOMA/ISIHN — BIIACHUKH MMiJJCOOHUX TOCTMOAAPCTB 3BiIbHEHI Bif| CTIJIaTH TOAATKY
Ha JIOXO/IM, OJIEpP>KyBaHi BiJ| BeJleHHs MicoOHOro rocnogapctsa. [IpoTe Bei ToBapHi rocnoaap-
CTBa, MO BHUPOUIYIOTH CiIbCHKOTOCIOAAPCHKY MPOAYKIi0, TaKWil MOZATOK IUIATUTH 30-
0O0B's3aHi.

OnvcaHi pUCH MPaABOBOTO PEKUMY 3e€MENIbHUX AUISHOK Pi3HOTO MJILOBOTO MPHU3HAYEHHS,
SKi TpOMaJiiHU MOXYThb BHUKOPHUCTOBYBATHCS IJiA BEIEHHS IiJICOOHOrO TOCMOJapCTBa,
3aKpilJjieHi B HOPMax 3eMeJIbHOrO 3aKOHOAaBcTBA. He3Bakaroun Ha pi3HOMIAHOBICTh TAKUX
HOPM, TIOB’sI3aHY 3 BiIMiHHOCTSIMH L[ITbOBOTO MPU3HAYCHHS 3€MEJIbHUX JIISTHOK, SIKi BUKOPH-
CTOBYIOTH I'POMAJISTHU TSI BEACHHS i JCOOHOTO TOCIIOAApCTBa, BOHH CTAHOBIISATH COOOKO TaKe
MpaBOBE YTBOPEHHS, K€ Mae Ha MeTi 3a0e3MeYeHHs CIIUTPHIX MTPUBATHUX iHTEPECIiB rpoMaisiH
K Cy0’€KTiB MiJcCOOHOrO 3eMiieKOpUCTyBaHHSA. KpiM Toro, 1i HOpMH MarOTh CIHUIbHY
CYCITiJIbBHO KOPUCHY METY, siKa Toyiirae B 3a0e3neveHHi palioHaTbHOro BUKOPUCTAHHS Ta 0XO-
POHHU 3eMelb, HalaHuX JUIs BEACHHS IpoMajsHaMu MiAcoOHOTo rocrnogapctBa. ToMmy BBa-
JKAEMO, 10 HOPMH, fKi perlaMeHTYHOTh HAOyTTs i BUKOPUCTAHHA IpOMajJsiHAMU 3eMeJIbHUX
IISTHOK ISl BEACHHS MiICOOHOTO TOCIONApCTBa, YTBOPIOIOTh OKPEMHI TaTy3eBHHA iHCTUTYT
3eMeNIHOTO TpaBa YKpaiHu — MPaBo MiICOOHOTO 3eMIIEKOPUCTYBAHHS TPOMAISH.

IIpobnemu 800CKOHANEHHS NPABOBO2O PENHCUMY 3eMETbHUX OLTAHOK, HAOAHUX 2POMAOSTHAM
071 6edeHHs niocobnozo zocnooapcmea. Ha Hamy mymKy, (OpMyBaHHS iHCTHUTYTy NpaBa
MiIcCOOHOTO 3eMIIEKOPUCTYBAaHHS TPOMaJIiH HE MOYKHA BBaXKaTH 3aBepiueHNM. [lepen Haykoro
3eMeIbHOr0 MpaBa MoCTal0Th Kijbka MpobieM, po3B’a3aHHA SIKUX MPUHLMIIOBO BaXKJIMBE IS
JAIBIIOT0 PO3BUTKY TpaBa MiAcOOHOTO 3eMJICKOPUCTYBaHHS rpoMaasH. OHA 3 TaKuX Mpo-
OJieM — 1le HOPMYBaHHs PO3MipiB 3eMeJbHHUX AUISHOK Pi3HOTO LiJHOBOTO MPHU3HAYECHHS, AKi
MOXXyTh BHKOPHCTOBYBaTH T'POMAaSHH IUIs BEIEHHS MiICOOHOTO rocmomapcTra. Sk Bimomo,
3eMenbHUI KoJIeKe YKpaiHH 110 TpoOlieMy po3B’s3aB JIMIE B KOHTEKCTI peastizallil mpasa rpo-
MaJsH YKpalHu Ha Oe3MiiaTHy NMpHUBaTH3aLlil0 3eMeNbHUX AUTSIHOK. Tak, 3rigHo 3i cT. 121 ko-
JIeKCY, TpoMaJsiHi YKpaiHU MaroTh MpaBo Ha Oe3oruiaTHe HaJaHHs iM 3eMeNbHUX AUISHOK i3
3eMelib JIepKaBHOI 200 KOMYHAJIBHOI BIACHOCTI: AJIsl BENEHHSI OCOOMCTOTO CENITHCHKOIO roc-
nopapcTBa — He Oibin sk 2,0 ra. [IpudoMy po3Mmip 3eMenbHHX IUTTHOK, IO MepenatThes Oe-
30IJIaTHO TPOMASTHUHOBI JJISI BEACHHS OCOOMCTOTO CENTHCHKOTO TOCIOAapCTBa, MOXKe OyTH
30ibIIEHUI Y pa3i OTpUMaHHS B HAaTypi (Ha MiCLIEBOCTi) 3eMeJIbHOT YacTKH (T1ar0): JUTsl BEACH-
Hs caJiBHUITBA — He Oinbiue sik 0,12 ra; ans OymiBHULTBA Ta 00CIyTOBYBaHHS KHUTIOBOTO Oy-
JUHKY, TOCTIOAPChKUX cropya (mpucaaubHa AiisHKa) y cenax — He Oinbi sk 0,25 ra, B cenu-
max — He Oinbi sk 0,15 ra, B Micrax — He Oinbin sk 0,10 ra; quist iHAUBIYaTbHOTO JAYHOTO
OyniBHUITBA — He Ok sk 0,10 ra.

OnHak 3eMebHUN KOJleKC YKpaiHU HE MiCTUTh OOMEXEeHb PO3MipiB 3eMeTbHHUX JiJISHOK,
SIKi TPOMAJSTHA MOXKYTh Ha0yBaTH Yy BIIACHICTb UM OPEHAY IUTA BEIEHHS ITiICOOHOTO rocmoaap-
ctBa. Kpim Oe3miaTHO oTpUMaHOi y BJIACHICTh 3€MeJIbHOI AUISHKY, HAPUKIIAA AJs BeleHHS
caaiBHuLTBA B po3Mmipi 0,12 ra, rpomaasHuH YKpaiHu Mae MpaBo NpuaOAaTH 3a Miary e OfHY
4y GiNblIe 3eMEeNTbHUX TUITHOK TaKOTO JK [iIbOBOTO MPU3HAYCHHS i BAKOPUCTOBYBATH iX VIS
BEeJIEHHS MiJICOOHOTO ToCIomapcTBa. €IuHe 0OMEXEHHs LION0 PO3MIpy 3eMENbHUX IiISTHOK,
SKi MOXKYTh TiepeOyBaTH y MpUBaTHil BIacHOCTI, mependadere m. 13 [epexinHuX monoxeHb
3eMeNBpHOro KofieKey YKpaiHu. 3rifHO 3 MM MyHKTOM, Ha nepiox no 1 ciuns 2010 p. rpoma-
JSIHY Ta IOPUANYHI 0cO0M MOXXYTh HaOyBaTH MpaBo BIACHOCTI Ha 3eMJIi CITLCHKOIOCIIOAAPCH-
KOTO MPU3HAYEHHS 3arajibHoo miouleto He Oinbi sk 100 ra. L mioma moxe OyTu 30iblie-
Ha JIMIIe B pa3i yCHaiaKyBaHHS 3eMENbHUX IINITHOK 3a 3akoHOM. [Ipore 1ie oOMexeHHs, mo-
nepire, Mae TUMYACOBHUIl XapakTep, a, Mo-Ipyre, He € BUPIMICHHSIM MpoOIeMH HOPMYBaHHS
PO3MipiB 3eMeNIbHUX JUISHOK ITiICOOHUX TOCTIONAPCTB IPOMASTH. AJIXKe CilTbChbKOTOCTIONAPCh-
Ka 3eMeJibHa JiNsHKa po3MipoM y 100 ra — e Bke 03HaKa He MiZJcoOHOT0, a TOBAPHOTO TOCTIO-
JlapCcTBa.

Haiibmxue no nependadenoro 3akoHoM 100-rekTapHOro py0exy CilTbChbKOTOCIOAapChbKUX
3eMeJb, IKi MOXYTb CTaTH BJIACHICTIO OZIHI€T 0cO0H, MepedyBatoTh 0COOKCTI CeNIIHChKI Toco-
napctBa. HuHi 3eMenbHi TiSTHKY BIACHUKIB TaKUX TOCTIOAAPCTB Ay XKe BilPi3HAIOTHCS 3a TII0-
IE0 i CTAHOBIIATH Bill KiJIBKOX JecATHX rektapa no 10 i 6inbire rekrapis!l. OmpHak po3mipu
3eMeNbHUX JIJITHOK IPOMaJIsiH, SKi BeIyTh MiJIcOOHE TOCIONapCTBO HA 3eMENIbHUX JIiITHKAX
iHIIOTO 1ITLOBOTO MPU3HAUEHHS, MOXKYTh OyTH i OiNBIIMMU, a came: AJIs CaliBHULITBA, CiHO-
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KOCiHHSI Ta BUMacaHHS XynoOu. Tak, BiAMOBiAHO J0 YMHHOTO 3€MEJILHOTO 3aKOHOJIABCTBA,
TPOMaJSIHUH — BJIACHUK 3€MeNbHOT IiISHKM B CaZOBOMY TOBApUCTBI Mae mpaBo mpuadaTu
JIBI 4¥ OijibIlle CYCiIHIX 3€MEJIbHUX JIIJITHOK. A SIKIIIO BpaxXyBaTH MOXJIUBICTh OPEHIN AUISTHOK
CLITBCHKOTOCTIONAPCEKOTO MPU3HAYEHHs, TO BIACHUK IMiACOOHOTO TOCIIOOapcTBA MOXE Ha
LIJIKOM 3aKOHHHUX IiJACTaBax BOJOLITH OOHICO ab0 KUIBKOMa 3€MEJbHUMH IUIAHKAMH
CiJIBCBKOTOCTIOIAPCHKOTO TPU3HAUEHHS, CYKYITHA IJIOMIA SKUX MOXKE iCTOTHO NMEPeBUIILYBaTH
100 ra.

Taka nepcnekTHBa BUAAETHCS LJIKOM peanbHor. Bubuparoun ¢popmu rocnogaproBaHHs Ha
3eMJTi — IMiJCOOHY Y¥M TOBapHY — TPOMAISHU YKpaiHH IO OCTAaHHBOTO Yacy BigaBajii MmepeBa-
Ty came MiJcoOHOMY TocrofaproBaHH0. Tak, Tibky 3a nepiof 3 1990 mo 1998 pp. mioma 3e-
MEJIBHUX JJISTHOK, SIKi TPOMaIsTHM BUKOPUCTOBYBAIIH I BEJCHHS MiZICOOHOTO rocroapcTna,
CaJiBHMIITBA Ta TOPOAHULITBA, JAYHOTO OYy/TiBHULITBA, CIHOKOCIHHSA i BUNIacaHHS Xy100H, 3poc-
7a Ginbul sk ynBoe. Y 1998 p. y BIacHOCTI Ta KOPUCTYBaHHI IPOMAJIsiH, sIKi BELyTh MiAcOOHE
CiJTbChKE TOCIONAapPCTBO, Bxke nepedyBano 10 % 3emenbHOTO QOHIY KpaiHu!2,

CTpiMKOMY 3pOCTaHHIO PO3MipiB 3eMeNIbHUX AUISHOK MiJCOOHUX rOCMoAapCTB IPOMaIsiH Yy
90-x pokax XX cT. ClipHsB HaJaHHu M MiJbroBuid mogarkoBuii pexxuM. Tak, Jlekpet KaGine-
Ty MiHictpiB Vkpainn «[Ipo npuOyTKoBHIi MOJATOK 3 TPOMAalsH», yXBaJleHHU 26 TpydaHs
1992 p., 3BiTbHUB TPOMASH BiJl CIUIaTH MPUOYTKOBOTO MOAATKY 3 JOXOJIB, OAEPKaHUX Bil
NpoJaKy BUPOIIEHOT B 0COOMCTOMY MiZACOOHOMY rocrofapcTBi, Ha MpUcaauOHil, navHiii i ca-
OBIN AISHII nponyKui'l' POC/IMHHUIITBA Ta O/KITEHUIITBA, Xy[[o61/1 KpOJIiB, HyTpiﬁ OTHUL K
Y KMBOMY BHIJIS, TaK i MPOAYKUIT iX 330010 B CHPOMY BUIJISI Ta y BUIVISI MEPBHHHOI Tie-
pep06KH13 @epMepCLm rOCIIONAPCTBA Ta iHIII CITBCHKOTOCTIONAPCHKI TOBAPOBUPOOHUKH TIO-
BHHHI CIUIauyBaTH TaKi MONATKH B TOBHOMY 00Cs3i.

Hamnpukinni 90-x pokiB MUHYIOTO CTONITTS TEHACHLIS 10 30iNbIIEHHS PO3MIipiB 3eMeb-
HMX JiISHOK MiJICOOHMX rocrnogapcTs nmocununacs. Pid y TiM, 1o B pe3ynbsraTi MpoBeIeHHS
pedopMyBaHHsI KOJIEKTUBHUX CUTBCHKOTOCTIOAAPCHKUX MiJNPUEMCTB 6,7 MITH iX YIEHIB OTpHU-
MaJIi 3eMeJibHI 4acTKu (1mai) 3 mpaBoM BUAUICHHS iX y HATypi W OTpUMaHHs y BJIACHICTbH 3€-
MEeNBHOI IUISHKH CiTbCHKOTOCIIONAPCHKOTO MpH3HaUeHHs. 3rigqHo 3 YkaszoMm [Ipesunenra Yk-
painu Bin 3 rpyaHs 1999 p. «I[1po HeBiakIaaHi 3aX0H 1M0J0 MPUCKOPEHHs peopMyBaHHs ar-
papHoTro cekTopa ekoHoMikm», Kabiner Minictpis Ykpainu, Pana minictpis AsronomHoi Pe-
cnyoniku Kpum, obnacHi Ta CeBacTomonibCchbka Michbka Jep:kaBHi afMiHicTpauii Oynau 30-
OOB’s13aHi 3IMCHUTY OpraHi3aliiiHi 3aXoau IS MiATPUMKUA PO3BUTKY OCOOUCTHX MiACOOHUX
rOCIIOJAPCTB FPOMAISH. Y BCTAHOBJICHOMY MOPSIIKY i3 3eMeJb KOJIEKTHBHOTO CiIbCHKOTOCIIO-
JIapCHKOTO MiAMPUEMCTBA iM BiABOIATHCS AIJISTHKH B HATYPi HA OCHOBI YacTKH (ITAr0) IS pO3-
NIMPEHHS 0COOMCTUX TiICOOHUX TOCIonapcTB 0e3 CTBOPEHHS FOPUAMYHOI 0COOU 3a PaxyHOK
X ginsHoK !4, Sk pesynerar, craHoMm Ha 2002 p. B YKpaiHi 4acTKa rocrogapcTB rpoMaisiH y
3arajbHOMY CiJIbCBKOTOCTIOAAPCHKOMY 3€MJIEKOPUCTYBaHHI MepeBuiiuia 26 %!5. 3rogom mnpa-
BO Ha PO3ILIMPEHHS 0COOMCTUX CENTHChKUX FOCMOAapCTB 3a PaxXyHOK BU/IJIEHHS B HaTypi (Ha
MICILIEBOCTI) Ta MPUETHAHHS JJO HUX 36MEJIbHUX YacTOK (maiB) OyJo miATBEepIKEeHE 3aKOHO1aB-
4o 3akoHoM Ykpainu Bim 15 TpaBus 2003 p. «IIpo ocobucTe censHCbKe TrOCmoaapcTBO» Lo,
Hum BcTaHOBNEHO, 10 Ui BEIEHHS OCOOHMCTOTO CEISHCHKOTO TOCIIONAPCTBa BUKOPHUCTOBY-
IOTh 3eMeJIbHI JUITHKY po3MipoM He OinbIn sk 2,0 ra, mepenai GpismuHrM 0cob6aM y BIACHICT
abo openny. [Ipote po3mip 3eMeNnbHOT AIISTHKH 0COOUCTOTrO CENITHCHKOTO TOCTIOAapCTBA MOXKE
OyTu 30inblIeHUH Y pa3i OTpUMaHHs B HaTypi (Ha MiCLIEBOCTi) 3eMeJbHOI YacTKH (maro) Ta ii
CIaJKyBaHHS WICHAMHU 0COOMCTOrO CEJTHCHKOTO rOCMOAAPCTRA BiAIOBIAHO IO 3aKOHY.

BpaxoBytoun Te, 1m0 cepemHiit po3mip 3eMeIbHOI YacTKH (Taro0) y KpaiHi B YMOBHUX Kafa-
CTPOBUX IeKTapax CTAHOBUTH 4 Ta, a B MiBACHHUX 1 MiBAEHHO-CXiHUX perioHax csrae 15 ra,
BUHMKJIA TTPOOJIeMa BIOPSAKYBaHHS PO3MipiB 3eMENbHUX AIISTHOK, SIKi TPOMasiHA MOTJIN BH-
KOPHUCTOBYBATH IS BEACHHS 0COOUCTOrO MiJICOOHOTO (CENIHCHKOT0) rocrnoaapcTaa. Amke Oa-
raTto rpoMajisH AJs BeleHHs hepMepChbKUX TOCIOAApPCTB OTPUMAITH 3eMeNbHI TiISHKH, PO3Mip
sKkuX He mepeBuinyBaB 10 ra. [IpoTe BIacHUKH TaKHX 3eMEIbHUX AUISHOK HE Malii 3a3Have-
HOIT BUILLE MMOAATKOBOI MiJIbIH.

VY 3B’s3Ky 3 UM JI0 3aKOHOZABCTBA PO OMOAATKYBAHHS JOXOMAIB TPOMAISH OyJIH BHECEHi
NeBHI KopeKTuBU. 30KpeMa, cT. 4 3akony Ykpainu «Ilpo mozmarok 3 moxoniB ¢iznyHmx 0cio»
Oyno nonoBHeHO ImyHKTOM 4.3.36., 3a sskuM Oynu 3BiIBHEHI Bill ONOJATKYBaHHS JOXOAU I'pO-
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MaJsIH, OTPUMaHi Bil MpoJaXKy CibChKOroCogapchkoi MPoAyKIlii, BUpOIeHOo1 (BUpobIeHo ):
Ha 3eMeNbHUX JiTSHKAX, HAaHUX AJIS BeJeHHS 0COOMCTOrO CENSTHCHKOTO rOCNOAapcTBa, sK-
1o X po3Mip He Oyio 30iMbIIEHO y pe3yNbTaTi OTPUMAaHOT B HaTypi (Ha MiCLIEBOCTI) 3eMelib-
HOI 9acTKH (Iaf0); Ha 3eMeTbHUX IiNTHKAX, HaTaHUX A OyOiBHHLTBA Ta 0OCITYTOBYBaHHS
JKUTIOBOTO OYJIMHKY, TOCIIONAPCHKHUX Criopy (MpUCcaarOHUX JiITHKAX); HA 3eMeJIbHUX JiJIsH-
Kax, HaJJaHWX JJIs BEJCHHS CaJ[iBHUIITBA Ta iHIUBiTyaJIbHOTO nadyHoro OyniBHuLTBal?. Takum
YUHOM, PO3Mip 3eMeJbHUX JiNAHOK, SKi rpOMaJiiHd MOXYTh BUKOPHCTOBYBATH JAJISl BEJCHHS
0COOMCTOrO CENITHCHKOTO roCnoAapcTBa, (PakTHUHO 0OMEeXKeHUH 2-Ma rekTapamMu. AJke nepe-
BUILYIOYH IIel pO3Mip y pe3yNbTaTi MpHUeIHAHHS 10 FOCIONAPCTBA AUITHKY B PO3Mipi 3eMeb-
HOI 9acTKH (11af0), Take TOCHOAAPCTBO Ma€ CIUIATyBATH TaKi K MOAATKH, K i pepMepcrKi roc-
MoJIapCTBa Ta iHII CITLCHKOTOCTIONAPCHKi TOBapOBUPOoOHMKH. OHAK 3a3HaueHi 3MiHU 10 3a-
koHy «[Ipo momarok 3 goxomiB ¢i3MYHHMX 0Ci0» HE BHPILIYIOTH NMPOOIEMH HOPMYBAHHS
PO3MipiB 3eMeNbHUX AiISHOK iHIIOTO IJILOBOTO MPU3HAYEHHS, SIKi [POMaSHI MalOTh MPaBO
BUKOPHUCTOBYBATHU JJIsl BECHHS MMiJICOOHOT0 rocrnoaapcTaa.

Ha namry mymky, uist BupimeHHs 11i€l npoOnemu B YKpaiHi JOLIJILHO BpaxyBaTH 3a-
pyOixHMN mocBin. Amke i y KpaiHax i3 pO3BUHEHOIO PHHKOBOIO €KOHOMIKOIO € TPOMAJISTHH,
SKi MaroTh MiJgcoOHi rocnofapcTsa. Lli Tak 3BaHi TOMOTOCTIONApPCTBA TAKOXK HE HAJIeXKATh IO
TOBapOBHPOOHUKIB, y 3B’SI3Ky 3 UMM IOCTaja MpodieMa po3MeKyBaHHS iX i3 hepMepChrKuMH
rocrnofapcTBamMu. Y 3apyO0iKHUX KpaiHax HeMae eJMHOTO KPUTEPilo TAKOTO PO3MEXYBaHHS. Y
CHIA BBaxatoTh He (epmepamu, a BJIACHUKAMH JIOMOTOCIIOApCTBA THX BUPOOHUKIB
CITbCHKOTOCTIONAPCHKOT MPOMYKIii, 4wl piyHMiA noxin Bif 11 peanizamii He mNepeBUILye
1000 mon. V kpainax €pormneiicbkoro CrHiBTOBapHUCTBa JTOMOTOCIIONAPCTBAMH € 3eMeJbHi
JUISTHKY, PO3Mip SKHUX HE TIepeBUINYy€ 1 ra ciTbChbKOTOCTIONAPCHKHX YTilb. CXO0XKHUM KpUTEpieEM
KOPHUCTYIOTBCS 1 B iHIINX €BPOMEWCHKUX KpaiHaX, y TOMY YWCIi W KOJHIIHIX COL{iasliCTHY-
HUX!8,

Sk BBaxkae BioMUii ekOHOMIcT-arpapHuK akagemik O.M. OHUILEHKO, 3 YaCOM MOXe IO-
CTaTH MUTaHHS MPO 3aCTOCYBAHHS €BPOMNEUCHKUX KPUTEPilB pPO3MeKyBaHHS MiICOOHUX i ToO-
BapHHUX TrocronapcTs i B YkpaiHi. [1pote, Ha fioro nymKky, nepenbdadenuii 3akonoM «I1po oco-
OucTe CeNTHChKE TOCMOAapCTBOY» MaKCUMAJIBHUI PO3Mip 3eMeNbHUX JISHOK, sIKi TPOMaIsTHH
MAaroTh NMPaBO BUKOPUCTOBYBATH JIJIsl BEJIEHHsI TAKOTO TOCIIOAAPCTBA, 32 YMOB HE3aBEPIICHOCTI
arpapHoi pedopMH LIJIKOM BUNpaBAaHui!®. 3 HalIOro MOmiALy, caMe TaKhii MakCUMAallbHUI
PO3Mip 3eMeNbHOT AUISTHKM YM TX CYKYMHOCTI CJiJl BHECTH A0 3aKOHOJABCTBA SIK KpHTepiﬁ 3e-
MEJBHO- HpaBOBOl 03HaKH 11iIcOGHOr0 rocroaapeTsa. binbie Toro, ueit kpurepiit ciix sacro-
COBYBaTd i 0 3eMENbHHX MUITHOK iHIIOTO ITEOBOTO TPH3HAYSHHS, sIKi BUKOPHUCTOBYIOTH
TPOMaJsTHH [UIsl BEIEHHS IiIcOOHOTO rocrnofapersa. Tak, SKIO rpoMajsHUH BHKOPHCTOBYE
Ha/laHy oMY 3eMeJIbHY mmmky PO3MipoM /10 2-X Ta Jyis CIHOKOCiHHSI UM BUIAacaHHs Xynoou,
TO HOTO rocroaapcTBo CJIiJ BijHECTH A0 MificoOHUX. AJie, KO, HATPHUKIIA, TOW caMuil rpo-
MaJISHUH Ma€ e i OiISHKY, HalaHy Ui BelleHHs 0COOMCTOrO CeIsIHCHKOro rocrnogapcTna, i
CYKYIHUH po3Mip 000X AUISTHOK TEpeBHIIye 2 ra, TO TOCIOAAPCTBO TAaKOro I'pOMAasHHHA
JOITFHO BBAKATH TOBAPHHUM — 3 yciMa NMPaBOBUMH Haciigkamu. CaMe TOMy HaBpS YU MOXK-
Ha TIOTOJIMTHUCS 3 BUCJIOBJICHOIO B JIiTEpATypi AYMKOIO, IO JOIITBHO PO3Pi3HATH NBI TpymH
0COOMCTUX CEJITHCBKUX TOCToaapcTB (MigcoOHI # ToBapHi) 3aieXHO BiJl OCHOBHOI METH,
PO3MIipiB i CTPYKTYpH BEJICHHS TaKUX rocrnoAapcTs20. Mu BBaXxaeMo: SKIIO 0COOUCTE CeJITHCh-
K€ rocroJapcTBO YU MiACOOHE rocrnoJapCcTBO iHILOro THIY HalyBae 3eMeNbHO-IIPABOBUX 03-
HaK TOBApPHOTO, TO IO HBOTO CJIiJl 3aCTOCOBYBaTH HOPMH PO (GepMepchKi rocogapcTBa uu
iHII cy0’€KTH MiNPUEMHHLIBKOT TiSTBHOCTI B CiIbCHKOMY TOCIIONAPCTRI.

OTxe, MpOBeIeHUH aHali3 CyYyacHHUX MPaBOBUX MPoOJIEM PO3BUTKY TiICOOHOTO 3eMJIEKO-
pHUCTYBaHHs TPOMaJisiH B YKpaiHi Jja€ MiJICTaBU Ji11 BUCHOBKY MPO (POPMYBaHHs B 3eMeIbHO-
My npaBi iHCTUTYTy NpaBa MiJCOOHOTO 3eMJIEKOPUCTYBAHHS rpOMajIsH, KU 06’6}1Hye npa-
BOBi HOPMHU, L0 PEryIIO0TH BUKOPUCTAHHS TPOMaITHAMH 3eMeITbHHX JISTHOK Pi3HOTO LiJbO-
BOIO MPH3HAYCHHS, & caMe — 3eMENIbHUX MUITHOK, HAJaHWX: IJIsi BEICHHS OCOOUCTOrO ce-
JSTHCHKOTO TOCIOAAPCTBA; CadiBHUITBA; Ja9HOTO OyIiBHHULITBA; TOPOTHULITBA; CIHOKOCIHHS Ta
BUTIACaHHSA Xy/l0OH, a TAKOXK MPUCaTUOHUX AiNITHOK. ToOTO B 3aKOHOJABCTBI JOIiIbHIIIIE BCTa-
HOBUTH 3€MEJIbHO-TIPABOBHH KPHUTEPill po3MEXyBaHHS MiACOOHMX i TOBapHUX TOCIOAAPCTB
rpomazsiH. Takum kputepieM Mae OyTu Mmioina HagaHoi 3eMeNbHOT IiNSHKH. SIKII0 BOHA csArae
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3a 2 ra, TO Take rocrnoJapcTBO Tpeda BiIHECTH 10 TOBAPHUX 3 YCiMa MOJATKOBUMHU Ta iHIIUMH
MPaBOBUMHU HACJiJIKAMHU, [0 BUTIUBAIOTH i3 HOTO CTaTycCy.

1 Onuyenxo O.M. TocriofapcTBa HaceeHHs: MPOAYKTUBHICTb, e(peKTHBHICTb, mepcnekTusu. — K.,2003. —
C. 34.

2 Cmamiexa A. ArpapHi nepeTBOPeHHS i Poib 0COOUCTHX ITiICOOHUX rocrnoaapcTs rpoMansH // Tlpaso Vk-
painu. — 2000. — Ne 5. — C. 27-29; Xeacenxo A.A. IlpaBoBe 3abe3neueHHs] PO3BUTKY OCOOMCTHX CENITHCHKUX
rocriofiapcTB: ABroped. Anc. KaHA. ropuj. HaykK. — X., 2002; Jle6ios B.1. [IpaBoBe cTaHOBHIIE OCOOMCTHX Ce-
JSTHCHKUX TOCIIOAApCTB B YKpaiHi: ABroped. muc. kanz. ropun. Hayk. — K., 2002; Haykoeo-npaxmuunuii xo-
MeHTap 10 3akoHy Ykpaiuu «[Ipo ocobucte cessHcbke rocnogapcetsoy» / 3a pea. B.B. Hocuka. — K., 2004.

3 Koyroba O.I1. Ocobucte 3emnekopuctyBanHs rpomanss. — K., 1984, — 160 c.

4 [lemxo B.II. TIpaBo CilbCHKOrOCIOAAaPCHKOrO BUKOPUCTaHHs 3emii B Ykpaiucokiii PCP. — K., 1975. — C.
226-227.

5 CII CCCP. — 1940 — Ne 27. — CT. 640.
6 Koytoba O.I1. Lur. npaus. — K., 1984. — C. 70.

7 Moposuroe O. Ocobucte mincoOHE TOCMOAAPCTBO B MepexinHiii ekonomiui Ykpainu / Bige. — 2000. —
Ne 3. -C. 8l.

8 Ogpiyitinuii Bicnuk Ykpainu. — 2001, — Ne 46. — Cr. 2038.
9 Moposunoe O. Llur. npaus. — C. 81.

10 Kosantox O.M., Jlex I' A., Pesepuyx C.K. Cimelini rocnogapctsa Ykpainu: [Ipunuunu, Mexanizmu, nep-
crnektuBu. — K., 2002. — C.94.

11 Onuwenxo O.M. Llpt. npaus. — C. 52.

12 Moposunos O. Lur. npaus. — C. 79-80.

13 Bioomocmi Bepxosnoi Pagu Yipainu. — 1993. — Ne 10. — Ct. 77.
14 Oghiyitinuii Bicaux Ykpainu. — 1999, — Ne 49. — Cr. 2400.

15 Onuyenxo O.M. Lur. npaus. — C. 43.

16 Oghiyitinuii Bicuuk Yxpainu. — 2003, — Ne 23. — Cr. 1014,

17 Tam camo. —2003. — Ne 28. — Cr. 1361.

18 Vsyn B.A., Capaiixun B.A. Ponb ceMeliHbIx (epM U CENBCKOXO3AICTBEHHBIX Kopropauuii B Poccuu u
CIIA // ArpapHbie JOKTPUHBI IBAJLATOrO CTOJETHS: YPOKH Ha Oynymee. HukoHOBCckHe uteHus. — M., 1998.
- C. 161.

19 Onuwenxo O.M. Lur. npaug. — C. 53.
20 Xsacenxo A.A. ur. npaug. — C. 5.

Ompumano 06.06. 2004
Pe3rome

B crarbe aHanM3MpyIOTCS MpaBOBbIE MPOOJIEMbI MOACOOHOrO 3eMJICTIONB30BAHMUs IpaXkJaH B YKpauHe.
OG6OCHOBBIBAETCS MBICIB O LeNIeCO00pa3sHOCTH (PMKCHPOBAHNS B 3aKOHOAATEIBECTBE KPUTEPHI AT pasrpaHu-
YeHHs TOACOOHBIX M TOBAPHBIX XO3SHCTB rpaxaaH. TakuMm KpUTEpUs MOXKET CTaTh IUIOIMIAAb 3€METbHOIOo
Hajena, KOTOPbIM BiiaJieeT X034HCTBO. EciaM miomanbs 3eMeNbHOro yyacTka IpakJaHWHA, MPOU3BOASALIErO
MPOAYKTHI CETbCKOTO X03s1iicTBa, OONbIIe YeM ABa rekrapa, Takoe X03siCTBO CIeayeT CUNTAaTh TOBAPHBIM.
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T.IT. [TPOI[EHKO

Tamapa Ilagniena Ilpouenko, kanouoam opu-
OUYHUX HAYK, CMAPWULL HAYKOGULl Cnigpobim-
Huk, Incmumymy depxcaeu i npaea im. B.M. Ko-
peyvkoco HAH Yxpainu

CLJIbCBKOT'OCIIOAAPCBKI KOOIIEPATUBU
SIK CYB’EKTHU ATPAPHOI'O PUHKY

VYkpaina GiNbII K 1ecATh POKiB TOMY po3Ioyana CBiif IUIIX JO pUHKOBOIT eKOHOMIKH. Bep-

xoBHa Pana Ykpainu npuifHsiyia HU3Ky 3aKOHOZIABUMX aKTiB, sIKi Jajli 3MOTY JOKOPiHHO 3MiHH-
TH (popMu rocrnogaproBaHHs. 3 NONITUYHUM CTAHOBIIEHHSIM Hallol Aep>KaBU BigOyBanocs i pe-
(opMyBaHHS €KOHOMIKH i, HACAMITEpes, ii arpapHOro CEeKTopa.
BiJTHOCHH CTaJIO BiJJpO/DKEHHS CiIbCHKOTOCIONapChKOi koomnepaillii. BoHa mae 6araro nepesar
MOPiBHSAHO 3 iHIUMH (opMaMy KOJEKTUBHOTO TOCIIOAAPIOBAHHS Ha celi, ajie B XoAi i1 BIpo-
Ba/KEHHS BUHUKAIOTh Pi3sHOMaHiTHI npobnemu. HaiiGinbInoro 3 HUX € 3BUYKa MPUPIBHIOBATH
CITbCHKOTOCTIONAPChKI BUPOOHWY1 KOOTIEpAaTUBY [0 KOJIMINHIX KoyrocmiB. Takuil migxia npu-
3BOJIUTH JI0 TAJIbMYBaHHsI CTAHOBJICHHS i PO3BUTKY i€l MPOrpecUBHOT (HOPMH rOCIOAAPIOBaH-
HS B arpapHOMY CEKTOpPi EKOHOMIKH.

CinbChKOTOCTIONAPCHKI KOOMEPaTUBU CTBOPIOIOTH TPOMAaJIiHU YKpaiHW 3 BJIACHOI iHilliaTh-
BU. OJIHAK YMHHE 3aKOHOJIAaBCTBO HE BPETYITIOBAJIO SIK HAJICKHTD ITPAB YJICHIB CUTbCHKOTOCTIO-
JAPCHKOT0 KOOTIEPaTUBY, 1110 CTBOPIOE OAraro MWITYYHUX MEPENoH, He JA€ CITbChbKOMY KHUTEIHO
OpaTH aKTUBHY y4acTb B JisUIbHOCTi KOOMEPATHUBY, 1O MOPODKYE Oe3Miu mpodiem.

MorkHa KOHCTaTyBaTH, IO # JOTENep CLTbCHKOTOCTIONAPChKi KOOMEpaTHBY TaK i 3ajHIna-
FOThCS Ha TIOYATKOBOMY €Tarli CBOro po3BUTKY. ToMy TXHiil mpaBoBHii cTaTyc, FOPUINYHI i eKo-
HOMiYHi MpoOJIeMU MPUBEPTAIOTh J0 ceOe yBary BYCHUX i MPaKTHKiB. JIpPyKyrOThCs HAyKOBi
CTaTTi, MPOBOIATHCA KOH(EpeHLii, BUAAIOTHECS MOHOrpadii, MPHCBAYEHI CITBCHKOTOCIIO-
JapChKiid koomnepallii Ta croco0am iX po3B’si3aHHS.

[IpaBoBi OocHOBM opranizauii ¥ AiAABHOCTI CiILCBKOTOCHOJAPCHKUX KOOMEPaTHUBiB
nociikyroTs B.I. Cemuuk, H.I. Tutosa, B.B. ®enopoBuy Ta iHmii BueHi. 30Kpema, 4aeH-Ko-
pecnionaeHT HAH VYkpainu B.1. Cemunk y CBOIX mpalisx 3a3Hadae, Mo CijbChbKOTOCIONAPChKi
KOOTIepaTHBH MOBWHHI (DYHKIIIOHYBaTH B Halliil Jep)kaBi HapiBHI 3 iHITUMH CITLCHKOTOCTIO-
JApChKUMHU MiAMPUEMCTBAMH, OCKIJTBKM BOHU Jy’K€ BaXJIMBi B arpapHOMy CEKTOpi, mepe-
JyCiM, — LI€ CiIbCbKOTOCMOAapChKi BUPOOHHUYi KOOTIEPATUBH, sIKi I[IJIKOM BiJNOBiJatOTh BUMO-
raM pUHKOBOT €KOHOMiKH. JleprkaBa Mae migTpumaru Taky GpopMmy rocroaaproBaHHs i He BTPY-
YaTucs B IXHIO TOCTIONAPCHKY IisUTBHICTB!.

CinbChKOTOCTIONAPCHKI KOOMIEPATUBH — 1€ OpraHi3allii, siki CTBOPIOIOTHCS JIIOABMHU ISt
moneit. Unen-kopecnonnenT HAH Ykpainu B.1. Cemunk i npodecop H.I. TutoBa HeonHopa-
30BO HAroJollyBaJld, IO CiJIbCHKOTOCMOAAPChKi KOONepaThBH, BilmoBinHO 10 cT. 36 KoHcTu-
TyLii YkpaiHu, — 1ie rpoMa/ICkKi oprasisatiii, B siki 00’ €THyI0TbCS TPOMaJSIHA YKpaiHu JUid 3a-
JIOBOJICHHSI CBOIX €KOHOMIYHHUX, COLialIbHUX, KYIbTYpHHUX iHTEepeciB2.

CinbChKOTOCTIONApChKi KOOMIEPAaTHBY BiAPOMKYIOTHCS, K OIHA 3 MPOBiTHUX (POPM rOCHO-
JApIOBaHHS B arpapHOMY CEKTOpi eKOHOMIKH, ajie HUHIIIHE 3aKOHONABCTBO HEJOCTAaTHBO pe-
TYIIO€ TXHIO AisUTBHICTB. Y ¢BOiX mpamsx npodecop H.I. Turosa 3a3Havae, mo noci 3akoHona-
Bellb He J10a€ Mpo MpaBa YJIEHiB KOOMepaThuBy, X04a 3aKOH MaB OU 4iTKO BCTAHOBHTH: 3aralibHi
npaBa 4WIeHIB CiIbCHKOTOCMOAAPCHKOr0 KOOMEPaTHBY; MPpaBa WIEHIB CIIbCHKOrOCIOAAPChKIX
BUPOOHUYMX KOOTEPATHBIB; MpaBa WIEHIB CUTbChKOTOCTIOAAPCHKUX 00CTYyTrOBYIOUYHUX KOOTEpa-
THUBIB3.

B. ®enopoBuy, miaTPUMYIOUH CLITBCEKOTOCTIONAPCHKY KOOTIEpaIlifo, THIIIE, 0 «caMe KOo-
NepaTvB TOKJIMKaHUKA OOCITyrOBYBaTH OCHOBHY IisIbHICTh WIEHIB CiIbCHKOTOCMOAAPCHKUX
KOOTIEpaTHBiB, MOXKe 3a0e3neunTH M peaibHuil 1ocTyn A0 (GpiHaHCOBHX i MaTepialbHUX 3a-

© T.IIL. Ipouenko, 2004
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co0iB. Kooneparus Moxke i MOBUHEH CTaTH €IHAIBHOK JIAHKOK MiX MPUBATHUM TOBapOBH-
pOOHMKOM 1 PUHKOM, HajJaruud HOMY TOCIyTH y cdepi 30yTy MNpOAYyKIii, MarepiajibHO-
TEXHIYHOTO 3a0e3Ie4eHHs, arpOHOMIYHOTO Ta HIIOTO o6cnyr013yBaHH;1»4

CIJ'[I)CBKOFOCHOZ[apCBKl KOOTIEPaTHBY BHUPOILYIOTh i BUTOTOBJISIIOTH cmbcworocno;[apcwy
MPOIYKIIIO (cmr;csxorocnonapcr;m BUPOOHMYI KOOTIEPAaTHBH) Ta OPTaHi3yIOTh ii peai3alliro.
BoHu MOXyTb i TOBUHHI CTaTH PiBHONPaBHUMH Cy0’€KTaMM arpapHOTO PUHKY.

[Tpeamet mocnipkeHHs y Wil CTATTi — CUCTeMa CYCHiJIbHUX BiJJHOCHH, 110 CKJIAKCS B ar-
papHOMY CEKTOpi B MpoLeci nepexony 10 PUHKOBOI €KOHOMiKH, KOMIUIEKC COL[ialbHO-MPaBo-
BUX YMOB, 3aCc00iB 1 MiIX0/iB, HEOOXiAHMX AJIs CTAHOBJICHHS Ta PO3BUTKY Ha CeJi CLIbCHKOTO-
CTIOAPCHKUX KOOTIEPATHBiB. MeTOI0 BOTO AOCIIIKEHHS € HAyKOBO-TPAKTUIHHIA aHali3 HOp-
MaTHUBHUX aKTiB, SKi PETYJIIOIOTh MisJIbHICTh CUTLCHKOTOCTIONAPCHKUX KOOTIEPATUBIB — MOBHO-
MpaBHUX Cy0’€KTiB arpapHOro PHUHKY.

CinbcpKorocnoaapcbka Koornepallisi BiJpo[UKyeTbCsl B Halllild JIepKaBi, MOCiiae BaKIUBE
Mmicue B 11 arpapHoMy cektopi. 13 cepnaa 1997 p. BepxoBHa Pana Ykpainu yxBanuia 3akoH
«[Ipo cinbcpkorocmogapchKy Koomnepamnitoy»s. BiH cTaB 0CHOBHUM HOPMAaTUBHUM JTOKYMEHTOM,
SIKAH PETYITIOE MOPSIIOK CTBOPEHHS, (YHKIIOHYBaHHS Ta IPUIMUHEHHS TisSUTEHOCTI CLTBCBKOTO-
criofapchkoi kooneparii. FOpuaudna cyTHicTh 3akoHy «I[Ipo CiTbCHKOTOCTIONAPCHKY KOOTIe-
palliro» mojsirae Hacamrepe]] y TOMY, 1110 BiH MOKJIAB [MOYaToK HOBil Kogudikalii 3akoHoaB-
CTBa MPO MAiAJBHICTH CiIbCHKOTOCMOAAPCHKOI Koomepailii, c)opMyBaB MpaBOBY OCHOBY LIS
3IiHCHEeHHs arpapHoi peopMu, y HbOMY BIIEpILE BUSHAYEHO MOHATTA «CiIbCbKOTOCIOAapCh-
KU KOONepaTuB», BAOKPEMJICHO HOro OCHOBHI 03HAaKH. 30KpeMa, Y CT. 1 CKa3aHO: «CiTbCBKO-
TOCTIONAPCHKIH KOOTIepaTuB — IOpHANYHA 0c00a, yTBOpeHA (i3HIHIMH Ta/ab0 FOPUINIHUMUA
0ocobaMH, IO € CiIbChKOTOCMOAAPChKUMHU TOBAPOBUPOOHHUKAMH, HA 3acagaX JOOPOBIBHOTO
YJICHCTBA Ta 00’ €THAHHS MalfHOBMX MaliOBUX BHECKIB IJIS CMIBHOI BUPOOHMUOT AisTIBHOCTI Yy
CiIBCBKOMY TOCIMOAAPCTBI Ta 00CIyroByBaHHS MEPEBAYKHO YJICHIB KOONIEPATHUBY».

[ToBHiuK#i Nepenik PUANYHUX 03HAK ClIbCHKOTOCMOAAPCHKOrO KOOTIEPaTUBY Aa€ Y CBOTH
MoHorpadiuniii npani B. ®egoposuu.

1. Kooneparns — 11e 100poBiNibHE 00’ €IHAHHS JtoneH, oci0, a He KamiTay, 00’ € IHaHHS
0ci0 He3aJIeXHO BiJl IXHBOTO MarepialibHOTO CTAHOBHIIA. YCHiX MiSIBHOCTI KOOMEpaTHBY Y-
JKe YacTo 3aJIeKUTh Bijl KiJIBKOCTi HOTO 4iieHiB (4MM iX OiJbllle, TUM MilHIlIWHA KOOTIEPATHB).

2. Kooneparus Mae uneHchbkHii Xapakrep 00’ eiHaHHA. UneHaMH KoonepaTuBy MOXYTh CTa-
TH 0c0o0HU, 3aCHOBYIOYH HOro abo BCTyNarO4M B y)ke CTBOpPEHHUH koonepatuB. [IuTaHHs npuiio-
MYy 0 WIEHIB KOOTIEpaTUBY BUPILIYIOTh 3arajibHi 300pH.

3. Vci uiieHn KooTiepaTHBY MalOTh PiBHI MpaBa, 000B’I3KH, PiBHY BiAMOBigaNbHICTh. KokeH
Ma€ JIAIIE OOUH IOJIOC — HE3AJIEXKHO BiJ KiIBKOCTI BHECEHUX MAiB.

4.V kooneparuBi NaHye naioBHiA PUHIIMIT BOJIOAIHHS CIIJILHUM MaitHOM; 0OME)XXEHHS BH-
IJIaT 4acToK A0xoAy Ha mail. KoxeH Mae mpaBo Ha maif y MaiiHi KoomnepaTuBy, SKuil € Horo
BJacHicTiO. [IpaBo Ha po3MOPSAHKEHHS A€M HACTAE MiCJA BUXOLY 3 KOOTEPaTHBY.

5. Po3noain mpuOyTKiB BinOyBaeTbCs HE3ajeXHO BiAg po3Mipy BHECEHOro TMaw, a 3a
HaCJliITKaM¥ THX FOCIOJAPChKUX OTepallii, ki 3MiiCHUB KOOTIepaTHB.

6. OCHOBHOIO METOO JisUTBHOCTI KOOTIEpaTUBY € 301bIIeHHs MPUOYTKY, 3apO0iTHOT marH,
3MillHEHHS 100poOyTy MaiOBHKiB, 3MEHIIEHHS BHUAATKIB Ha BUPOOHHUITBO. ToOTO MpHOYyTOK
He aKyMyJIIOIOTh Ha paxyHKY KOOMepaTuBy, a pO3MOAUIAIOTE Mix Horo uneHamu. MeTta koore-
patuBy B ranysi opraizauii npaui — ii HoJermeHHs LUIIXoM 00’ €IHaHHS Y3TOIKeHHUX 3y CUJlb
(31e0UTBIIIOr0 — TPYHAOBHX).

7. JJOCSTHEHHS] METH KOOTIEPATUBY IIISIXOM BeIE€HHS CHINBHOI isITBHOCTI.

8. O00B'A3K0Ba y4YacTh YIEHIB KOOTIEPATUBY B HOTO MisSTIBHOCTIC.

VY 3akoni Ykpainu «IIpo cibChbKOTOCOnapcehKy KOOIEpallito» BCTaHOBICHO, IO 3a IiJs-
MM, 3aBJAHHAMHU H XapaKTepoM AisNTbHOCTI CilIbCHKOTOCTIONAPCHKI KOOMEpaTUBH MOIiISIIOTHCS
Ha JIBa BUJM: &) CUTbCHKOTOCTIOAAPCHKi BUPOOHHUYI KOOTIEpAaTHBH; 0) CLITbCHKOTOCTIOAAPCHKi 00-
CIIyTOBYIOUi KOOIIEPATHBHY;

Lle He TOTOXHI, a aOCONIIOTHO Pi3Hi 32 XapaKTepoM CBOET IisIBHOCTI GopMHU rocrmomapro-
BaHHA. CiTbCHKOTOCTIONAPCHKIH BUPOOHUYNI KOOTIEPATHB CTBOPIOETHCS IUTS TOCTIOAAPCHKOT
JisSUTBHOCTI Ha 3acajaxX MiIMPUEMHUIITBA 3 METOI OTpuMaHHs npuOyTky. lle omHa 3 op-
raizauiiiHo-npaBoBux (opM KoMepliitHoT oprasizarii.

92



lpoueHko T.I1. CinbCbkorocnofgapchki koonepaTeu Sk CyO’ eKTU arpapHOro pUHKY

CTBOPIOIOTH TaKUH KOOMEpaTHUB I'POMAASHU YKpaiHW 3 METOI0 BUPOOHHUITBA MPOLYKIl
CinbCbKOro, puOHOro i NicOBOro rocrnogapcTBa Ha 3acafax 00OB’SI3KOBOI TPYHOBOI yuacTi,
TOOTO BOHH € OJHOYACHO BIIACHUKAMH BHPOGHMYOrO KOOIEPATHBY Ta HOro MpaliBHUKAMHU-
wieHamn. OCHOBHA BiMIHHICTh CLTBCBKOrOCIOAAPCEKOr0 BUPOGHHYOr0 KOONEPAaTHBY Bill
00CITyTOBYIOUOT0, — LIe 0COOUCTA TPY0BA YHACTh HOTO HIICHIB y TOCMIOAAPCHKiii AisIBHOCTI,
TOMY WIE€HaMH TYT MOXYTh OyTH JWIIe T'pOMalsHH, a HEe IOPUANYHI ocobu. I'pomansHu,
00’€[JHAaBIINCh Yy CiNbCHKOrOCIONAPChKUIT BUPOOHUYMH KOOIEpaTuB, MepefaroTh y Horo
BJIACHICTb CBOIO 3eMIIIO i MaiiHO (200 TX OUTbIITY YaCTUHY) i OTPUMYIOTH BiJl HBOTO PUOYTOK.

CinbebKorocnonapebkuii 00CIyroBytounii kooneparus, 6epe Ha cede 000B’I3KH 3 HAIaHHS
MOCITYT MEepeBaKHO WIEHaM KOOIEpaTWBY Ta iHIIMM ocobaM, 10ae mpo 3a0e3mevueHHs yMOB
JUTS HAJIS)KHOTO BECHHS HUMHU CUJTbCHKOTOCTIONAPCHKOT AisibHOCTI (CT. 1)

Taki koonepaTuBy BUKOHYIOTb JONOMIXKHI (DyHKIIT — BOHM HAJaIOTh JOMOMOTY CillbChKO-
roCroaapchkoro i iHIoro BAPOGHUIITBA yUacHUKaM KOomepallii. [XHiM 0cHOBHUM 060B’ A3K0M
€ HaJlaHHs KOMIUIEKCY MOCIIYT, OB’S3aHUX 3 BUPOOHULTBOM, IepepoOKot0, 30yTOM MPOAY KLl
POCJIMHHUIITBA, TBAPUHHMIITBA, JIICIBHULITBA Ta pudasbcTBa (CT. 2).

CinbCchKOTOCTIONAPCHKi 00CTYTOBYI0Yi KOOTIEpaTHBH — 11 HEMPUOYTKOBI opraHisailii, CTBO-
peHi CiTbChKOrOCTIONAPCHKUMI BUPOOHUKAMHU, SKi i YNpaBisSOTh HUMHU Ha JEeMOKPATHYHUX
3acajax, 3a0e3nevyoun CBOiX WIEHIB MOCIyraMu, HeOOXiJTHUMHU JIJIsl BEJICHHS BIIACHUX TOCIIO-
napctB. Lli koonepaTuBy He MalOTh 32 METY OTPUMAaHHS MpUOYTKy AJst cebe, a MparHyTh 3a-
6e3neunTy i 30iIbIUTH MPUOYTOK TOCTIOAAPCTB CBOIX UieHiB. ToMy BOHU € HEKOMEPLiHHUMHU
opranizauisMia. OCHOBHUMH BHMOTaMH JI0 WICHIB TAKOr0 KOOIEPATUBY € TXHS Y94acThb Y TOC-
MOAAPCHKIN HisTTPHOCTI i BUKOPUCTAHHSI TIOCIYT IIBOTO KOOTIEPATHBY.

Cinbcpkorocnofapchbki 00CIyroByroi KOONepaTuBy B Hallii JiepKaBi TiTbKM po3MoYany
CBOIO JIiSUTBHICTB. [XHiMH UJleHaMu € (epMepCchKi rocrogapcTBa, 0COOUCTI CENSTHCEKI TOCIIo-
JapcTBa Ta iHII arpapHi TOBapoBUPOOHWMKH. CTBOPEHHS MepexXi TaKMX KOOIEpaTHBIB Mae
HaJ(3BUYaiHO BaXJIMBE 3HAYEHHS JJIS PO3BUTKY LIUX, FOCHOAAPCTB, 0COONUBO (epMEPCHKUX.
JeprkaBa Hagae TaKMM KOOMEPAaTHBAM iCTOTHY ITiATPUMKY.

Ha »xajb, ciTbCbKOrocrnogapChbkux BUPOOHHYUX KOOTIEPATUBIB illle JAy»e Mayo, OCKiTbKH
JIEXTO HaMaraeThCsi OTOTOXHUTH 1X i3 KOJTOCMaMH, a Iie TIPUHIIIIOBO HenpaBmibHO. Konroc-
iy OyJii CTBOPEHI CIOYATKY sSIK KOOTIepaTHBHI OpraHi3alii i Jisjv BilMOBiIHO 10 KOOTIEpaTHB-
HUX MPUHLHUIIIB, aJie MOCTYNOBO BigilLM Bif HUX. Y npuMipHoMy cTaryTi 1969 p. yxe He Oy-
J0 crareil, y skux Ou HIIOCS MpO CTBOPEHHS B Kojrocmnax naioBoro (GoHgy MaifHa ioro
uneHiB. Lle o3Havae, M0 YIEHH KOITOCHIB YTPATUIN CBOIO BIACHICTB.

3akoH Ykpainu «[Ipo cigbcbkorocnonapchbKy Koornepairoy, npuiHstaid y 1997 p., 3akias
OCHOBHI KoonepaTHBHi npuHunu. Temep CiJ‘ILCLKOFOCl'[O,I[apCBKi BUPOOHMYI KOOTepaTHBH
TMOBHICTIO BiJNOBIZAIOTH BUMOraM PUHKOBOI CKOHOMIKM i MOrmM O (yHUiOHyBaTH HapiBHi
3 iHIIMMHU CiJIbCHKOTOCMOJAPChKUMU MiJNPUEMCTBAMH SIK PiBHOIPaBHI Cy0’€KTH arpapHOTro
PHHKY.

CinbcpKOrocrozapcbKa Koonepaist 3 4acom J0MOoMOKe MPOTHCTOSTH MOHOIIONI3MOBI Tie-
PepOOHHX, 3aKyMiBEIbHIX T HIIMX MiANPHEMCTB, BUTPAMYBATH KOHKYPEHILIF0 BETHKHX IOC-
MOIapCTB, EKOHOMHTH 3acO0M, Yac, 3yCHIUISA Ul BHPIMIEHHS BHYTPIIIHIX BUPOOHHYHX 3a-
B/IaHb, NIepe/IaBIIN KOOMEPATUBAM HHU3KY CBOTX (DYHKIIIi.

[TpuHIMIHN KOOMepaLii — €quHi 1 6araThboX KpaiH, y HallioHaJbHUX 3aKOHAX BOHM TUTBKH
YACTKOBO KOHKpeTH30BaHi. ¥ CTaTyTi MiXKHapOAHOIO KOONEPaTUBHOIO aJIbSHCY 3aMHCaHO, 10
Oynb-siKa acowiallist 0cid 4i TOBapHCTB BU3HABATHMETHCS KOOTIEPATHBOM 33 YMOBH, SIKIIO BO-
Ha M€ 33 METy NOJIMIIHTA EKOHOMIYHE, CoLliabHe CTAHOBMIIIE | CBOIX WIEHIB IUITXOM BHKO-
PHCTaHHS ITiJIPHUEMCTBA, 3aCHOBAHOTO Ha B3a€EMHIH JOMIOMO3i, i BiAMOBigae MEBHIM KOOTIe-
paTMBHUM TPUHIIMIIAM.

1. UneHcTBO B KoomepaTuBi Mae OyTH JIO6pOBiJIle/lM i noctynuuMm (6e3 mWTyYHUX oOMe-
KeHb un Oy/ib-sKOT TUCKPUMIHALLIT) 1S BCIX 0CIO, AKi MOXYTh KOPHCTYBATHCS MOCITyTraMH KO-
OIEpaTHBY T 3TOHI HECTH Bi/llIOBi1a/IbHICTb, I10B’A3aHY 3 YWICHCTBOM.

2. KoomeparuBHa AeMOKparisi: IisUTBHICTIO OpraHi3amiif ynpaBlsioTs ocodu, obpaHi oro
YJieHaMH ¥ MiJ3BiTHI iM; JJIA 4ieHIB MEpBUHHUX KOOMEPaTHBIB — piBHE MPaBO Yy MPUUHATTI
pilIeHB 3a MPUHIMIIOM OIHH YJIEH — OIUH TOJI0CY.

3. BifncoTok Ha maioBuii KammiTal 0OMeKEHU.
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4. IlpubyToK HaNeXWTh YJEHAM Oprasizauil i po3NOMINAETHCS TAKUM YHMHOM, 1100 yHe-
MOXKJIMBUTH HAXXUBY OJJHUX WIEHIB KOONEPAaTUBIB 3a PaXyHOK iHIINX.

5. Opranizartiisi ocBiTH B 00J1acTi Koorepariii.

6. CriiBpoOITHUITBO 3 IHIIMMH KOOTIEpAaTHBHUMU OpraHizamisMu’.

3akoH Ykpainu «[lpo cinbcbkorocmnomapchbky Koormepaiito» (CT. 3) IpyHTYETbCsS Ha Tie-
penideHnX NpUHIOMIAX, SIKi € 0a30BMMH, IMOCIHIZOBHO iX PO3BHMBAIOYM. 30Kpema, m00-
POBINIBHICTD WIEHCTBA CTOCYETHCS SIK BCTYITy 10 KOONEPATHUBY, TaK i O€3MEePEIIKOTHOIO BUXO-
Jly 3 HbOTO 31 CBOIM MaeM. YCi KOONepaTHBU € OpraHizalisiMy, BiAKPUTUMHU JUIsl BCTYITy. 3aKOH
HE BCTAHOBIIIOE MAaKCUMAaJIbHOI KiIBKOCTI YWIEHIB KOOIEpaTuBy, aje rnepeadadae 000B’sI3KOBY
TPYHAOBY ydYacTh HOTO WIEHIB y NisUTBHOCTI BUPOOHMYOTO KOOIIEPATHBY Ta B TOCIIONAPCHKiif
JisSUTBHOCTI 00CITyTOBYIOUOTO KoorepaTuBy. [lepenbaueHa BiqKpUTICTh i TOCTYITHICTD YIEHCTBA
B KOOITIEPATHBI i U1 THX, XTO BU3HAE MOTO CTATYT, ODa)kae KOPUCTYBATUCS HOTO MOCIyramu, a
B pasi notpebu, Oepe yuacTs y Horo ¢iHaHCyBaHHi. JleMOKpaTu3M ynpasiiHHs nepegdauae Ta-
KO PiBHICTb YJICHIB KOOTepaTHByY, OCKIJIbKM KO)K€H Ma€ OJIMH ToJloc, HE3aJIeKHO Bij p03Mipy
BHECCHOIO 11a0; BUOOPHICTh KEPIBHUX OpraHiB KOONEPATHBY; NPUAHSTTS HaHBaXIMBIIINX
pilIeHb TIMTBKU 3aralibHAMHU 300paMu; BCTAHOBJICHHS BiNMOBiTaJBHOCTI WISHIB MpaBIiHHS,
KOHTPOJIb WIEHIB KOONIEPAaTUBY 3a IXHBOIO POOOTOIO TOIIO.

3aCHOBHUKH CTBOPIOIOTH KOOTIEPAaTHB Ha T0OPOBiNBHUX 3acanax. Lle MoxyTs OyTn rpoma-
JsiHM YKpaiHu Ta I0puAu4HI 0co0H, 3apeecTpoBaHi B YkpaiHi. UneHiB koomepaTuBy He MOXe
OyTu MeHIIe sIK TPU 0COOU, OCKIIBKY MaKCUMaJIbHY YUCENIbHICTh WIEHIB KOONEPAaTUBY 3aKOH
HE BCTAHOBIIOE. Lle BayKJIMBO IJisi CITBCHKOTOCHOAAPCHKUX MiANIPUEMCTB, SKi B MpOIeci pe-
(dopmu Oynu peopranizopani, 30kpeMa KCII, siki mepeBakHO OyJIH TOCUTH BETUKUMHU.

[TpaBoBi 3acaau YIEHCTBA y CITLCHKOTOCIIONAPCHKUX KOOMepaTuBaxX BUKJIAAEHI B pO3Mmisi
II1 3akony VYkpainu «IIpo cinacsxorocnoglapcwy Koorepartiiro». Tak, y cT. 8 ckazaHo, 110 4Jie-
HaMU BUPOOHUYOTO KOOTIEpaTHBY MOXYTh 6yT14 TinbkU (Qi3nuHi ocodu, a YIeHaMu 06cnyFOBy-
BaJIbHUX KOOHepaTI/IBlB — AK (i3udHi, TAK 1 FOPUIMYHI, AKIO BOHH BU3HAIOTH CTATYT i 10TpH-
MYIOTBCS HOTO BUMOT, KOPUCTYIOTBCSI IOCITyTaMu, GOpMyIOTh (OHIHU i GepyTh y4acTh y Hisiib-
HOCTi KootepaTuBy. UNeHCTBO y CLTBCHKOTOCTIONAPCHKOMY KOOIIEpaTHBi € OpraHizalliitHo0 oc-
HOBOIO HOTO CTBOPEHHS Ta JisuIbHOCTI. be3 uieHcTBa He Moxke OyTH Koomneparusy. Koxuuil i3
Horo uneHiB Oepe 0coOMCTY yd4acThb y BUPOOHWUYO-TOCMONAPCHKiA Ta iHUIM isBHOCTI,
3/iiCHIOE yIIpaBiHHSA KOOIIEPATHBOM.

UsneHCTBO € OCHOBOIO BUHUKHEHHSI IEBHUX BiTHOCHH, SIKi MOJISITAIOTh Y BCTYII IO Koomepa-
THUBY, NiepeOyBaHHI B HhOMY, IPUMTMHEHHI WICHCTBA Ta iHIINX KOONEPATUBHUX MPABOBiTHOCUH
— TPY/IOBUX, 3€MENbHUX, MAHHOBUX, YIIPABIiHCLKHX Ta iH. 3aKOH YCTaHOBIIIOE NOPAIOK BCTY-
My 10 KoomepaTuy. Moro uieHoM Moxke OyTH rpOMasTHUH YKpaiHH, SKUW JOCAT IIiCTHAIIA-
THPIYHOTO BiKy. BuIly BikoBy MeXy 3aKOH He BCTAaHOBHB. Ta OCKilbkH nependadeHo, mo WieH
KoomepaTuBy 3000B’s13aHUI 0COOMCTO MPALIOBAaTH B CiILCHKOTOCIONAPCHKOMY BUPOOHUYOMY
KOOTIEpaTUBi, TO HEMpaLe3AaTHUX FPOMaJIsH MOXYTb i HE IPUHHATU 10 HOTO CKIIALy.

Unenamu 00CITyTOBYIOUMX KOONIEPATHBIB, 3TiTHO i3 3aKOHOM, MOXKYTb OyTH HE TiJIbKH IpO-
MaJsHU YKpaiHH, a i FopuIudHi 0COOH.

SlkuM ske YMHOM IOpUINYHA 0co0a OpaTuMe y4acThb Yy HisUIbHOCTI koonepatuy? FOpuamny-
Ha oco0a MmpHU3HaYa€e CBOTO MpEAICTaBHUKA, BUAAKOUM HOMY JOBipeHicTh. TakuM NpeacTaBHU-
KOM MoXe OyTH KepiBHHUK IOPUANYHOI 0coOH, Horo 3acTymHUK, (axiBelp y wil ramysi.

3akoH He nepeadadae NoABiHOro uM NOTPiHHOro YJIEHCTBA Y KoonepaTruBax. AJle Ha Mpak-
TUIIi TPATUIIETHCS TaK, [I0 IPOMAITHIH Y1 FOPHIUYHA 0C00a € WICHOM KiJIBKOX KOOTIePATHBIB.
UYJIEHCTBO Y KiIBKOX OOCTYTOBYIOUHX KOOTIEpaTHBAX (IepepoOHOMY, 3ar0TiBEIbHO-30yTOBOMY,
MOCTAaYaTFHALBKOMY Ta iH.) — IIe HOpMaJIbHE SBHIIE. AJle B CIJIBCHKOTOCTIONAPCHKOMY BHPOO-
HUYOMY KOOTIEPATHBI, B AisLTLHOCTI SIKOTO YJIEH KOOTEpaTUBY 3000B’13aHNH 0COOMCTO Mparlo-
BaTH, 00CTaBUHU iHIII. TyT cTaTyT Mae 4iTKO BCTAaHOBHUTH, IOMYCKAE BiH 4YM HE JOITyCKae
No/BilfHe YIEHCTBO, a SIKILO JOIMYCKaE, TO Ul SKUX Nocaj (HampuKiIag il 300TEXHIKiB, Be-
TepHUHapiB, arPOHOMIB MO)KHA BCTAHOBUTHU MOABiHE UJI€HCTBO, a AJ1s BCiX 1HIIUX — Hi). K10
CTaTyTOM He 00YMOBIICHO TaKe MPaBHUIIO, TOMI Lie 03HAYAE, 10 MOYKHA Oy TH WIEHOM TiIBKH OfI-
HOTO KOOTIEPATHBY.

BukopucToByroun nocBin 3apyOiKHUX KpaiH, 3aKOH 3ampoBajyB acoLifioBaHe WIEHCTBO.
Lle HoBa HOpMa B 3aKOHOJABCTBI HAIOI KpaiHHU. 3a 3aKOHOM, acOLi{OBaHMMHU YJIEHAMH MO-
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XKyTh OyTH I'POMaJsIHUA Ta IOPUANYHI 0COOH, SIKi BU3HAIOTH HOro CTaryT i 3po0uin naioBuii
BHECOK y CTBOPEHHS Ta PO3BUTOK KoomepaTuBy. Bik rpomassH, siki MOXyThk OyTH acouiiioBa-
HUMHU 4YJIeHaMH, 3aKOH He oOMexye. Alle, 3BaXKat0ul Ha 3MIiCT 3aKOHY, CJIiJl pO3yMiTH, L0 BO-
HU TIOBMHHI OyTH He MOJIOAMII NIICTHAAATUPIYHOTO BiKy. ACOIiiOBaHUMH YJIeHAMH MOXYTh
OyTH i TIeHCiOHEepH, SKi 3poOMIH MaioBi BHECKHU.

ByBatoTh BUMaIKH, KOU YIeH KOOMEPATHBY 3 MOBAKHUX NPHYMH HE MOXKE OyTH MpHyeT-
HUM JI0 HOro JisIbHOCTI (Hi BIACHOIO Mpartieto, Hi KOpHCTyBaTHCSA iforo mocnyramu, Hi Opartu
yuacTb B ynpasiHHi cnpasamu). Hanpuknan, y pa31 SIKILO HOTo 0Opait 0 AepKaBHUX BH-
OOpHUX OpraHiB Y¥ BiH NPOXOJHTH CIYKOy B apMii, U 3 iHIIHUX npu4rH. ToMi, BiAIOBIAHO 1O
3aKOHY, BiH MOXKe Tepeo()OPMUTH WIEHCTBO B KOOTIEPATHBI HA acoIliffoBaHe B MOPSIKY, BCTa-
HOBJICHOMY CTaTyTOM.

Ha mpaktuiii TpamiseTbes, KoM acolilfioBaHi YJIeHH NPaIOl0Th Y KOOTIEpaTrBi 3a TPYIO-
BUM JIOTOBOPOM i BUMAararoTh Ipasa rojocy Ha 3arajbHHX 300pax. 3aKoH He peryinoe 1iieil cu-
Tyauii.

V 3akoni (ct. 11) y 3aranpHOMY BUIIIsIZII TIepeslivueHi mpaBa Ta 000B’A3KU YIEHIB Koomepa-
tuBy. Lle — y4acTs B ympaBiiHHI foro cripaBamMu; MpaBo TOJOCY Ha 3arajbHUX 300pax; mpaBo
obuparu i OyT 0OpaHUM JI0 OpraHiB YNpaBJliHHSI KOONIEPATHBY; MPaBO KOPUCTYBATUCS HOTO
MOCITyraMu; OJIep>KyBaTh KOOTIEpaTUBHI BUILIATH, YACTKY JOXOJY Ha Maii; y pa3i BUXOIy 3 KO-
oreparuBy — OJIepKaHHS Mak0; JOTPUMAaHHS CTaTyTy i BUKOHAHHA pillleHb 3araibHUX 300piB,
MpaBJiHHSA KOOMEpaTUBY; OpaTh yyacTh y rOCOAapChKild AisIbHOCTI 00CIyrOBYIOHOTO KOOTe-
patuBy B 00CS3i, 1[0 CTAHOBUTH OiJIBIILY 4aCTUHY piuHOrO 060pOTY ):[ismbHOCTi siKa KooTe-
pyetbes. CTaryT MOXe nepeadadaTi 101aTKOBI 1pasa Ta 000B’A3KH 4IICHIB KOOTICPATHBY.

SIK yoke 3a3HAYANOCH, CLTBCBKOrOCIIOAAPCHKI KOOTIEPATHBH CTBOPIOKOTH IPOMAISTHH — JUTs
Jrofei, miAKpecIuMo — caMe TSl He3aMOXKHUX Jirofel. Lle ansrepHaruBHMil croci6 nmomimnmeH-
HSl )KUTTEBOTO PiBHS HACceJleHHsI IIUISIXOM CKOPOUYEHHS BUTpPAT, CBOEPiIHA OpraHi3allis B3aeMo-
npornomoru. ToMy B 3aKoHi Tpeba BkazaTH came L0 iXHI0 0co0nMBicTh. 3aKOH Ma€ OpieHTyBa-
TUCS HA JIIOACHKUI YMHHHK i 3a0e3nedyBaTd HAHCTIPUATIUBII YMOBH Ui PO3KPUTTS II0-
TeHmiany moneit. «Ocoba censHuHa, Horo mpaBa, MaloTh OyTH SIIIEHTPOM 3aKOHY »S.

[IpaBa uieHIB CiTBCEKOTOCTIONAPCHKOTO KOOTIEPATHBY HAJIEKUTH MOIABATH B OKPEMOMY
PO3misTi 3aKOHY, 1€ BCTAHOBIIOIOTHCS 3arajibHi IpaBa; OKpeMo Tpeda nepeliunTH npaBa 4ieHiB
CiIBCBKOTOCIIOAAPCHKUX BUPOOHUUMX KOOIEPaTUBIB i OKpeMO — MpaBa WIEHIB CilbChKOTOCIIO-
JapcbKUX 00CITyroByIHOUHMX KOONEpaTUBiB.

Jnst 3OificCHeHHST CBOET TOCIIONAPCHKOT MisTIBHOCTI KOOTIEPATHB, K IOPUANYHA 0c00a BO-
JI071i€, KOPUCTYETHCS 1 pO3MOPSIKAETHCS MaTHOM, IO HAJIEKUTH HOMY Ha IpaBi BIACHOCTI Ta
€ OCHOBOIO HOTO TOCTIONAPCHKOT MisbHOCTI. Y cT. 20 3aKkoHy 3a3Ha4eHO, 1[0 TAKOK BJIACHICTIO
MOXyYTb OyTH Oyxisii, criopyz, rpoui, MaifHOBI BHECKH WICHIB, BUTOTOB/ICHA HUMH IPO-
AyKuis, J0XOMH, oepxkaHi Bif il peanizauii Ta iHIOI AiATBHOCTI, MepeadaueHol cTaTyToM,
iHIIe MaifHo, mpuadaHe Ha MiJCTaBax, He 3a00POHEHUX 3aKOHOM.

OcoONUBICTIO TIPABOBOTO PeXKUMY MaiiHa KOOTIEPATHBY € T€, IO BOHO (OPMYETHCS TaKOK
i 3 malloBUX BHECKIB ioro uieHiB. ToOTO, yacTHHA MaliHa KOomepaTuBy — Iie Mai Horo 4JieHiB.
[IpaBoBe cTaHOBHINE Ili€] YACTHHM 3aJICKUTH BiJ] CTAaTycy WieHa KOOIEPaTHBY, 32 SKHM
3aKpimieno #oro maii. Iaif, sk MaifHO rpoMaAsSHUHA, KOTPHH BCTYIHB JI0 KOOTIEPATHBY, HaJle-
JKUTh KOOIEPATHBOBI Ha MpaBi BJIACHOCTI, 1110 3yMOBJIEHO WIEHCTBOM I'POMAJSTHIHA B KOOIIe-
paruBi. Y pasi Buxomy Horo 3 koomneparusy, Naii, HapaxoBaHi Ha ioro npuOyTKH, 3HOBY mHepe-
XOIITH Y BOJIOAiHHS, KOPUCTYBAHHS Ta PO3MOPSIHKEHHS 1Ii€i 0co0M (4 TO rpOMAsSHIHA, YH
IOPUIUIHOT 0CO0N).

Sk maiioBUii BHECOK KOOTIEPATHBOBI MepeaeThes MPaBO KOPUCTYBATUCS 3eMEITbHOIO JTiJIsTH-
KOI0, sIKa HAJIKHUTh BCTYTHUKAM Ha TIPaBi MPUBATHOI BJIACHOCTI. 32 KOPUCTYBAHHS 36MEJIbHOIO
JISTHKOKO KOOTIepaTuB, 3TiJJHO 3 JI0TOBOPOM, CIIJIady€ YJIEHOBI KOOMepaTuBy BiAMOBiAHY Tuia-
Ty, IKy BCTaHOBJIIOIOTb 3arajbHi 300pHu.

3a paxyHOK BJIaCHOTO MaifHa KoonepaTHB opmye naitosuii poH MaiiHa Ta HENOAUTLHAIA
(1)0H)1 [Neprmmii ckmamaeThes 3 MailoBUX BHECKIB. 3aKOH HE A€ BU3HAYEHHS IMOHSITTS «Iaio-
BUil BHECOK» WIEHIB CUTLCHKOTOCIIOAAPCHKIX KOONIEPATUBiB. AJie 31 3MiCTy 3aKOHY BHILIUBAE,
II0 IIe — BHECOK WIEHA KOOMEepPaTHBY UM acOILiifOBaHOTO WieHa B MaioBUil (OHI KOOTepaTH-
BY I'piliMH a00 MaifHOM, MaliHOBUMH MTpaBaMH, 3€MeIbHOIO AiNIHKOW. OIHOYACHO 3aKOH A€
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BU3HAYEHHS MOHSATTSA «mait». 3rigHo 3i cT. 1, maif — 11e MaifHOBHI1 BHECOK uJIeHa KOONepaTuBy
JUIS CTBOPEHHS Ta PO3BUTKY KOOTIEPATHBY, 3MiHCHEHMI LUISIXOM NepeAdaHHs MaiHa, y TOMY
YMCII TpOLIeH, MaiHOBUX TpaB, a TAKOXK 3eMeNbHOI Aisnku. Ha naury JlyMKy, TaKe BU3Ha-
YCHHSI — HIIPABUJIBHE, OCKiJIbKH BOHO XapaKTepH3y€e CKOpillle TOHITTS «MMaioBUN BHECOKY.
[NonATTS «mait» i «maifoBUif BHECOK» HE € TOTOKHUMHM, X0 BOHH i IOB’sI3aHi MiX c000I0.
Le pi3Hi topunuyuHi kareropii. [1aii — e yacTMHa MaiiHa KOONepaTuBY, SKOK BU3HAYAETHCS
po3Mip y4acTi #oro 4ieHa y GpopMmyBaHHi cribHOrO Maiina kooneparusy. Ilaii cknagaeTbes
3 mailoBoro BHECKY Ta HapaxyBaHb, 110 3AiMCHIOIOTbCA HAa HBOrO KoomeparusoM. Horo
BH3HAYAIOTh Y TPOIIOBOMY €KBIiBaJICHTI. Y 3aKOHI K OHSITTS «Iai» i «TaifOBHi BHECOK) OTO-
TOKHEHO.

CintbChKOTOCTIONAPCHKi KOOTIEPATHBH CAMOCTIHHO PO3MOPSKAIOTHLCS BUTOTOBICHOK HUMU
npoxaykuiero. 3a . 2 ct. 28 3akoHy Ykpainu «IIpo cibchKorocnogapcbKy Koomepanitoy BOHA
peastizyroTh ii 3a L[iHaMH, 10 BCTAHOBJIIOIOTH CAMOCTilfHO a00 Ha JOTOBipHUX 3acanax 0e3
OyIb-1KHX OOMEKeHb 4Yi 3a00POH.

OpnHiero 3 GopM yTilIeHHs LBOro Tpolecy € KoHTpakTauis. Lle 1uBiNbHO-IpaBOBHit 10-
roBip, yperyiboBanuii ctT. 713 LlusinsHoro komekcy Ykpainu (mani LIKVY)9, 3rigHo 3 skum
BJIACHUK CiJIbCHKOTOCMOJAAPCHKOI MPOAYKIlii 3000B’A3yETbCS BUPOOUTH OOYMOBJIEHY MpO-
OyKLiI0 ¥ mepenary il y BIACHICTH 3aroTiBeJIbHUKOBI (KOHTPAKTaHTYy) ab0 BKa3aHOMY HHUM
OZIep’KyBaueBi, a 3arOTiBeIbHUK 3000B’SI3y€ThCS IPUHHATH i OIIATUTH ii 32 BCTAHOBJIEHUMU
LiHaMu Ta yMoBaMu aorosopy. Taka opma € LiTkoM NPUHHATHO IS CiNbChKOTOCIOAAPCH-
KOTO KOOTIEPATHBY, SIKIIO 3arOTiBEIbHUK (KOHTPAKTAHT) BIACHO MPOBEE PO3PAXyHKH 3a OfIep-
JKaHy HAM TIPOAYKILIO.

L{ikaBuM i 3py4HMM € TaKOX JIOTOBIp LMBLILHO-TIPABOBMH JOTOBip KyMiBJIi-MPOAAKy, Bpe-
rynsoBaHuii LluBinsHUM KomekcoM Yipainu. Moro mupoko 3acTOCOBYIOTE arpapHi TOBapOBH-
pOOHMKH. 3TiIHO 3 UM JOTOBOPOM, O/IHA CTOpPOHA (MpoJaBellb) nepeaae abo 30008’ A3y€ThC
nepeaaTy MaifHo (ToBap) y BJAcHICTh APYTill CTOPOHI (MOKYMLEBi), a MOKyneup npuiiMae abo
3000B’SI3y€ThCS MPUAHATH MaiiHO (TOBap) i CIUIATUTU 3a HBOTO TEBHY TPOIIOBY CyMy
(cT. 655 LIKY).

B Vkpaini Takokx HaOyB IIMPOKOTO 3aCTOCYBaHHS LWBITbHO-IPABOBHMN JIOTOBIp MiHHU
(Gaprepy), 3a IKUM KOXKHA 3i CTOPiH 3000B’ A3y €THCS IEpeIaTH iHILi i CTOPOHi y BIACHICTb CBili
TOBap B 00OMiH Ha iHImMit ToBap (cT. 715 LIKY).

€ pizHoMaHiTHI opmu peamnizauii CibCHKOrOCMOAAPCHKOI MPOAYKLil, MPUHHATHI A
CLITBCHKOTOCTIONAPCHKUX KOOTIepaTHBiB. Hampukian, TOpriis 4depe3 TOBAPHO-CHPOBUHHY
Oipxy. [IpaBuna ii BperynboBani 3akoHoM Ykpainu «I[1po ToBapHy 0ipxky»!0. TyT € 3ycTpiunuii
MPOJaXX TOBapiB, MOTPIOHMX KOOMepaTHBOBi. TYT HAAAOThCSA KPEAWTH MiJ rapaHTii, iHBeCTY-
FOTHCS BITPOBA/KEHHS HOBUX TEXHOJIOT1H.

BipxoBa Toprieis 3iiICHIOETECS Yepe3 KOHTPaKTH: CMOTOBi, popBapaHi, (G’ ro4epcHi i T.1.
Le nnst YkpaiHu BiTHOCHO HOB1 BUJM KOHTPAKTiB, MPUHAHATHI AJISl CLTBCHKOTOCIIOAAPCHKUX TO-
BapOBHPOOHHUKIB, IKUMH € KOOIIEPATHBH.

Pi3HOBHIOM Oip)KOBHMX YTOJl € 3aKyMiBJISA CiIbCHKOTOCIONAPChKOI MPOMYKINT TS AeprkaB-
HUX noTpeb. YknazeHHs Takux yroa peryiroe [locranoBa KaGinety MinicTpiB Ykpainu Bin
19 sxoBTHs 1999 p. Ne 1928 «I1po akTuBi3alito MisIbHOCTI GipiKOBOr0 pUHKY MPOLYKIIii arpo-
MPOMHUCIIOBOTO KOMIUIEKCY Ta HEOOXiJHUX AJISl HOro motped MarepialbHO-TEXHIYHUX pecyp-
ciBy, «[lopsamok ¢opMyBaHHS OOCSTIB ClIBCHKOTOCTIONAPCHKOT MPOMYKIii 1 MpPOITOBOJILCTBA
JUTsl IepKaBHUX MOTped Ta ix peasizallil 3 JepKaBHUX PecypciB yepe3 Oip»KOoBHi TOBapHUIMA
puHOK», 3atBepmkennii [ToctanoBoro KaGinety Minictpie Ykpaiuu Big 19 rpymns 1997 p.
Ne 1417, «[TonoxkeHHs1 PO MeXaHi3M PO3paxyHKIB Mij Yac 3aKyIMiBIi CiIbCbKOrOCIOAapCHKOT
NPOIyKLil H MPOJOBOIBCTBA AV ACPKaBHUX MOTped Ta iX peamizalii 3 IepXKaBHUX pecypciB
yepe3 OipKOBUH PUHOK»!L.

Cinbcbkorocnonapcbki BUpOOHHUYi KOOTEPaTHBH MOXKYTh OyTH 4JIeHaMH CillbCbKOTOCTIO-
JapChKUX O6CJ'IyFOBYI-O‘{I/IX KOOTIEPATHBIB i peani3oByBaTH yepe3 HUX BHPOLICHY MPOLLYKLIFO.
Takuii crioci6 € oqHUM i3 HaI/qu)eKTI/IBHIH.[I/IX Bin 3aCTOCOBYETHCS B yciX KpaiHax CBiTy.

Ha 3aBepuieHHs cimin ckazaT, o CiTbCHKOTOCTOAAPCHKI KOOTIEpaTuBH SIK Cy0’€KTH arpap-
HOTO PHHKY MArOTh MOCICTH OfIHE i3 YiIbHUX MICIb B arpapHOMy CEKTOpPi €eKOHOMIKM HamlIoi
nepxaBu. [IpaBoBoro ocHOBOI ixHBOT AisyibHOCTI € 3akoH Ykpainu «IIpo cingbcbkorocmno-
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lpoueHko T.I1. CinbCbkorocnofgapchki koonepaTeu Sk CyO’ eKTU arpapHOro pUHKY

JapChKy KOOIepallito», MOKINKAaHUN peryaroBaTH HANIEKHUM YNHOM TXHIO JisSUIBHICTB, a TOMY
HE MOXX€ MICTUTH HETOYHI, KOJIi3il i iHIIi Baau. BiabIIiCTh TPOMAJIsH, SIKi € YWEHAMU KOOTIe-
patuBiB, MaJio 00i3HAHI 3 YAHHUMH HOPMATHBHO-TIPABOBUMH aKTaMH, IOPUAAYHOIO MPAKTHU-
KOIO BHPIIIEHHS CTIOPiB, iM TOCHTH CKJIaJHO OPi€HTYBATHCS B YACICHHUX MPABOBUX JOKYMEH-
tax. CiUTbChKOTOCTIONAPCHhKi KOOMEPATUBU HECIPOMOXKHI OpaTh Ha poboTy KBaliiKoOBaHHUX
fopuctiB. ToMy aepkaBa Ma€ MiAroTyBaTd i MPUHAHATH €(PEeKTUBHHUN KOMIUIEKC HOPMATHBHO-
NPaBOBUX JAOKYMEHTIB, JOCTYNHHX 1 3pO3yMIJIMX Ul WIEHIB Ta KePiBHULTBA KOONEPATHBIB.
Le cTocyernes Takox i 3akoHy Ykpainu «IIpo ciibChbKOrocnoaapcbky Koomnepario, B SKOMY
€ TeBHi HeTouHOCTi. Hanpuknan, y cT. 1 HaBeneHe BU3HAYCHHS CUTBCHKOTOCIIONAPCHKOTO KOO-
MIepaTUBY, IKE OXOILTIOE 10r0 OCHOBHI MpaBoBi 03HaKu. OHAK BapTO HATOIOCUTH, IIO KOOME-
paTtuB € came CiTbChbKOTOCTIONAPCHKUM i Mae OyTH pO3TalllOBaHUN MEPEeBKHO Yy CilbChKii
MiCIIEBOCTi, BECTH CiJIbCHKOTOCIIONAPCHKY MisJIbHICTh 3 BUKOPUCTAHHAM 3eMelIbHUX JUISTHOK
CiIbCBKOTOCTIONAPCHKOTO MPU3HAYEHHS.

[Toninstoun CiNnbCHKOTOCIOMAPCHKI KOOMEepaTHBU Ha JBAa BUJM — BUPOOHWYI Ta 00CIyro-
BYIOUi, 3aKOH YiTKO HE PO3MexoBye ixHi QyHKii. Byno 6 AOLITBEHO BperysitoBaT OKPEeMUMHU
CTaTTAMH 3aKOHY TOPSAIOK IisUTbHOCTI IUX Pi3HHUX 3a XapakTepoM KoomeparusiB. Kpim Toro,
3aKOH MaB OW HArojIOCWTH W Ha Tili 00CTaBWHI, 0 00CITYrOBYIOYi KOOMIEPATUBY HAJAIOTh TO-
CITyTH TIEPEBAXKHO CITbCHKOMY HACEIEHHIO.

VY c1. 2 3akoHy mepenivyroThCs BUAN CiIbCHKOTOCMOAAPCHKUX OOCIYTOBYIOUHX KOOIEepa-
TUBIB: NepepoOHi, 3aroTiBejbHO-30yTOBI, MOCTa4YaIbHULIBKI, CepBiCHi. 3aJleXHO Bix MOTped
CLIIBCHKOTOCIIONAPCEKAX TOBAPOBUPOOHHKIB MOXKYTh CTBOPIOBATUCS ¥ IHINI BHIU TaKOro
npodio.

Jlo 3akoHy cItiJl BHECTH OKpEeMHid pO3JIijl PO MpaBa YWICHIB CiIbChKOTOCMOAAPChKUX KOO-
NepaTuBiB, B OKPEMHX CTATTAX YHOPMYBATH IpaBa WICHIB ClUTBCHKOTOCIONAPCHKUX 00CTyTO-
BYIOUMX i BUPOOHMUYHMX KOOIIEPATHBIB.

YV 3akoHi Tpeba 4iTKO po3MEKyBaTH i AaTH TOUHE BU3HAUYEHHS MOHATH «Mai» i «maioBuii
BHECOK», 00 11 a0COJIFOTHO Pi3Hi FOpUIUYHI KaTeropil.

€ mocrarHs mpaBoBa 0asa, SIKOI CLTBCHKOTOCTIONAPCHKIM KOOTIepaTHBaM HaJaHo MPpaBo Ha
piBHUX (3 iIHIIMMH TOBapOBUPOOHHMKAMH) YMOBAX peajlizyBaTH CBOIO MPOAYKILit0 Yepe3 Oipii,
3aroTiBeNbHi, MOCEPEIHUIBKI MiANPUEMCTBA, Oe3M0CePEHBO HA PUHKY, YKJIABIIH MTPH [ILOMY
JoroBopu 3rigHo 3 LluBinbHUM KomekcoM Ykpainu. [lpote myske yacto 3a OpakoM HalleKHUX
MpaBOBUX 3HaHb MpaBoBe O(GOpPMIIEHHA po3MoAaily W peamnizauii mpoxykuii BinOyBaeTbcs
cTHXiiiHO. ['0J0BM KOOIMEpaTHB HE MPUALISIOTh HAIEKHOI yBard MpPaBUIBHOMY CKIIAAHHIO
TEKCTiB JOTOBOPIB, YHACHTIJOK YOTO iHIIa CTOPOHA TPAKTY€E JOTOBIp HA CBOIO KOPHUCTH, a KOO-
MepaTUBY 3a3HAOTh MaTepialbHUX 30UTKIB i HE MaOTh 3MOTH OCKApKHUTHU JisIHHS CBOTX MapT-
HEpiB.

1 Cemuux B. Koonepanis — nuisax Binpomkenns cena // Tonoc Ykpainn. — 15 ksiTas 2003p.

2 Cemuux B.1. KoonepaTuBHe Npaso sK rajny3sb npasa // [pasosa nepxasa. IOBiIelHuil OPIYHUK HAYKO-
Bux mpaub. Bum. 10. — K., 1999. — C. 299; Tumosea H.I. Tlpapa uiieHiB CiJICBKOTOCIIOAAPCHKUX 0OCITYTOBYFO-
YuX KoomneparuBiB // 30ipHUK HayKOBUX Mpalb Y4acHUKIB KoH(epeHuil «HauionanpHuil KoonepaTuBHUNA pyX
Ta CTPYKTypHi 3MiHM B exoHoMiui Ykpainu XXI cromitray — K., 2000 — C. 149.

3 Tumosa H.I. Iur. npaus — C. 149.

4 @edoposuy B. TIpaBoBi OCHOBM CTBOPEHHS Ta [AisJLHOCTI CilIbCbKOrOCMOAAPCHKUX KOOMEPaTHBIiB B VK-
paini. — JIeBiB, 1998 — C. 3.

5 Bidomocmi BepxoBHoi Pann Vkpainu. — 1997. — Ne 39. — Cr. 261.

6 deooposuu B. Llut. npaus. — C. 4244,

7 Kpawenunnuxoe A.M. MexTyHapoaHbIii KOONEPATHBHEIN anbaHc. — M., 1980 — C. 190-208.

8 Tumosa H.I. Llut. npaug. — C. 149.

9 Husinonuii xomexc Yxpainu. — K., 2003.

10 3axon Yipainm «I1po ToapHy 6ipxy» // Binomocti BepxosHoi Paau Yipainu — 1992 — Ne 10 — Cr. 139.

11 Vpaooeuii xyp’ep. — 1998. — 10 BepecHs.
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Mpo6nemu arpapHoi pechopmu, exonoriyHe NnpaBo

Pe3rome

B crarbe AHAJIM3UPYETCA 3aKOHOAATEJIIbCTBO O ACATC/IBHOCTHU MPOU3BOACTBEHHBLIX H 06C_]'[y)KI/IBa}OH_[I/IX
CEeNIbCKOX03HCTBEHHBIX KOONEpaTuBOB, aKIICHTUPYETCA BHUMAHUE HAa €ro HEAOCTAaTKaXx.

OOGOCHOBBIBAETCS MBICJIb O HeOGXO,ELI/IMOCTI/I BHECEHUS U3MEHEHMH B 3aKOHO/IaTEIbCTBO praI/IHbI, a UMCH-
HO: OTACJIBHBIMU CTATbAMU HYKHO YETKO YPETYJINPOBATh paBa MNpOU3BOACTBEHHBIX U OGCJ’[y)KI/IBa}OHII/IX KOO-
NeparuBoOB, MpaBa U 00513aHHOCTH YJIEHOB 3THX KOONIEPaTUBOB; 4ETKO ONpeAc/IuTb NOHATUA «mak» U «IaeBoi
B3HOC»; yKa3aTb, 4YTO CEJIbCKOXO035ICTBEHHbIE KOOMEpaTuBbl UMEIOT IPABO BECTU CBOKO AEATEJIBHOCTDL TOJIBKO
Ha 3eMJISIX CEJIbCKOXO3SIIICTBEHHOr0 Ha3HAUYCHUSI.

A.M. OP/IOB

Anopiin Muxonaitosuu Opnoe, cmapuwiuii 6u-
knaoay Taepilicbkoeo HAYIOHATbHO20 YHIGEPCU-
memy im. B.I. Bepnaocvrozo

CEPEJOBUIIETBIPHI TEOCUCTEMM Y ITIPABOBII OXOPOHI
KYPOPTHUX I JIIKYBAJIbHO-03/IOPOBYNX MICIHIEBOCTEM

.HiKyBaJ'[LHi i o3mopoBui MicueBocTi KpuMy € 4YacTHHOIO pPIBHUHHUX, MEPEAripHHUX,
ripchKuX KiaciB JaHamadriB i maHgmadTis aHTPOTIOTEHHHX (pexpealiifHuX, TPOMHUCIIOBHX,
ceniteOHMX Tomo). HasBHicTH Kpnvcpkix np i MOpsi 3yMOBITIOE PO3MAITTs TaHamadris.
VY Kpumy € npubepexHi, mig3eMHi, pquom ripchbKi, aKBaJbHi, naHumaq)Tm MapKy TOIIO.

[lepeBaxHO 3aBIsSKH pO3MalTOCTl NPUPOIHUX J]aH)J,LLIa(l)TlB i exocucrem 366p1Fa€TLC}I
SKiCTh TMPUPOTHUX J'IleBaJ'[I:HI/IX i 030pPOBYMX YUNHHHKIB KypOPTHO-pEKpeaLiiHuX i JIiKyBaib-
HO-03710poBYHX MicieBocTell Kpumy. Cami nmpuponHi nanamadty i eKoCUCTEMU BHCTYAIOTh
CepeZIOBUIIETBIpHIUMH TeocucTeMaMu®. Jlo HMX KPHUMCBbKiI BY€Hi BiTHOCATH i THIOBI IS
perioHy mpupoaHi JaHmmadTH, i INTYYHO CTBOPEHi (Pi3Hi THUIH JTicy, JicoyarapHUKH, Yarap-
HUKH, aKBaJIbHI KOMIIIEKCH, TIAPKH, JTICOCMYTH To1[0). B¢i BOHU BUKOHYIOTH HE TiJIbKH BiJIHOB-
JrOBaJIbHI ¥ oumiryBanbHi (yHKHii, a W KIIMaToOTBipHi, MPOTHEpoO3iiiHi, MiATPUMYIOTH
cTabinbHICTh (i3UKO-XiMiUHUX i 610JIOTIYHHUX MPOLIECiB, a TAKOXK MOJIMIIYIOTh €CTETHYHI Bla-
CTUBOCTI TanamadTy!.

Kpum posrammoBanuii Ha MeXi MOMipHOTO ¥ CyOTPOMIYHOrO MOACIB, IO YTBOPIOE KiliMa-
TUYHUH €KOTOH — MepeXiHy 30HYy MiX cycCiaHiMu NanamapTHuMu cuctemamu. CyciacTBO
CyIIi ¥ MOpsl yIIPOAOBXK Oaratb0X KiJIOMETPiB CIPUYHMHIIIO YTBOPEHHS Pi3HOMAHITHUX aKBaJb-
HO-TEPUTOPiaNbHUX JIAHAMA(THUX €KOTOHIB y30epexoKs: MiBAeHHoOepexoks (Big Mucy Ais
Ha miBAHI Ao mucy lnni Ha miBHiuHOMY cxofi), Kanamutceko-Kapkorunebkuii (Bin CeBacto-
noJist pa3oM i3 y3oepexoxsamu Kanamurcrkoi i KapkornHebkoi 3arok); KepueHchkuii (0XOTUTHOE
y30epexoksa KepueHcbkoro niBoctpopa); CuBachbkuii. TakuM 4nHOM, (HPaKTHIHO BCi MiCIIEBOCTI
Kpumy, 1110 MaroTh JIiKyBaJibHi i 03I0pOBYi BIACTHBOCTI, CTAIOTh TAKOXK YaCTHHOIO aKBaJbHO-
TEpPUTOpiaIbHUX JaHAMA(PTHUX eKOTOHIB y30epexoksZ. Ilim BmiIMBOM KypopTHO-pekpe-
aniitHoi, rocmonapcbkoi i MicTOOYAIBHOI AisNTEHOCTI BOHH 3 KO)KHUM POKOM yCe BHpasHille
HaOyBalOTh 03HAK peKpealiifHuX, TPOMHUCIIOBUX 1 CeTiTeOHUX JaHmadTiB.

®daxiBLsAMH 3arajibHOBU3HAHO, 0 peKpealliiini nanamadTu 6epyTh yyacTb y BiATBOPEHHI

* 'V CNOBHUKY-[0BiHMKY 1151 610MIOTiB, €KONIOriB, (axiBLiB i3 OXOPOHH NPUPOAH HOHATTS «TEOCUCTEMA»
PO3MIANAETHCA K TOTOXKHE MOHATTIO «rpuponHoTepuTopianbHuii koMmruieke» (I1TK) — yactuna reorpagiunoi
00OJIOHKH, IO XapaKTepPH3yEThCS €IHICTIO TOXOMKEHHS i BiJHOCHOIO OJHOPIAHICTIO CTPYKTYpH Ta
¢yHKIioHyBaHHS. POPMYETBCS B PE3yJIBTaTi TPHBAIOT B3a€MOIii KOMIIOHEHTIB MPUPOIH (T€0TOTiYHOT OyIOBH,
penbedy, KiTimMarty, BoA, IPyHTIB, MiKpOOPraHi3MiB, pOCIMHHOTO Ta TBAPUHH CBITY). 3MiHa BIAaCTUBOCTEH OHO-
r0 3 KOMIOHEHTIB 4acTo BUKJIMKae nepedynoBy Bcvoro [ITK: Cumnux K.M., bpaiion A.B., Iopoeyvxuii A.B.,
bpaiion A.I1. CnoBHUK-IOBiAHUK 3 ekonorii. — Kuis, 1994, — C. 104, 384. Vuennwvie 3anucxku TaBpudeckoro
HaluoHaneHOro yHHuBepcuteTa uM. B.U. Bepnanckoro:Crenssimyck. — Cumeponons, 2002. — C. 23-27.

© A M. Opnos, 2004
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Oprios A.M. CepenoBULLETBIPHI FEOCUCTEMN Y NPaBOBIA OXOPOHIT KYPOPTHUX. ..

pecypciB i yMOB MPUPOAHOTO cepenoBHila, ncuxodizuuHoi eHeprii HaceneHHss. Lle moxe
OyTH:

npupooHuil 00'ckm, IKUN € TEHETUYHO OAHOPIAHOIO JTIJITHKOIO (cerMeHTOM) nanmadTHOT
cepH 3 €IMHAM TeOTOTiYHAM (byH):[aMeHTOM OIHOTUITHUAM PeTbePOM, TiIPOKITIMATHIHIM pe-
JKIMOM, B3a€MO3B'SI3KOM TPYHTY i OiOIIEHO3IB Ta XapaKTepHOIO JJISI HHOTO MOpP(oIoridHO0
CTPYKTYPOIO;

8i0Kpuma ceocucmemad, 1o (byHKulOHye i PO3BUBAETHCHA i/l BIJINBOM IPOLECIB, 3yMOBJIe-
HUX BIIMBOM COHSIUHOI €Heprii, BHyTpillIHbOI eHepril 3eMii, a TaKoX roCHOAAPCHKOI isib-
HOCTI JIFOMUHU;

mepumopianvHa pekpeayiiina cucmemad, CTBOPEHa B3a€MO3aJIeKHIMH IPUPOTHIMU ¥ aHT-
PONIOTeHHUMH, TEXHOTCHHIMH €JIEMEHTaMH.

SIkicHa pi3HOMaHITHICTH BNacTHBa i pexpeaniinumM Jangmadram Kpumy.

VY Hal yac mpupoAopecypcHe 3aKOHOJAABCTBO YKpaiHU (J1icoBe, BOAHE, 3eMeJIbHE TOIIO), a
Takoxk 3akoHW Ykpainu «I1po 0XopoHy HaBKOJHMIIHBOTO MPUPOIHOTO CepeaoBuIIa (CT.cT. 60,
63), «IIpo xkypoptu» (po3ain VI) natots 3mMory 3abe3neuyBaTu OXOPOHY HABKOJHUIITHHOTO MPH-
POIHOTO CepeIOBHIIA HE BCHOTO peKpealifHoro TaHaAmadTy mBOCTPOBA, a JIUIIE OKPEMHX Te-
puTopiii 00'€KTiB MPUPOAHO-3aMOBiAHOTO (OHIY, 3€JeHUX 30H KYyPOPTHHUX HACEIEHUX
MYHKTIB, KYpOPTiB Y MeXaX 30H CaHiTapHOI OXOPOHH, iCTOPHKO-KYJIBTYpPHUX 00'€KTIB, peKpe-
arifHux 30H. Taka MpaBoBa OXOPOHA He 3aBXK/IU HAJIEKHO BPAXOBYE:

a) BIUIMB Ha pekpeauiiiHuii JaHamadt mMicTtoOyaiBHOTO, TOCIOAAPCHKOTO i iHIIMX BUJIB
JISITBHOCTI;

0) pomb peKpealiiHiX i MPUPOXHWX NaHMWAQTIB y PO3BUTKY ekoHOMiki Kpumy Ta
crabinisauii exonorivHoi CHTyaUii Ha KypOpTHO- pereaumHHx I JTiKyBabHO-0310POBYHX
MICLEBOCTSIX, OCKIIBKH PeKpealliiiHi 30HH (JUIAHKHA CyIlli i BOJHOTO mpocTopy, BiZBEAEHI IS
OpraHi30BaHOTO MaCOBOTr0O BIATMOYMHKY i Typu3My) Ta CMYTrH CaHiTapHoi (ripHHYO-caHiTap-
HOT) OXOPOHU KypOPTiB, HEPIJKO HECIIPOMOXKHI BUCTYHATH MOBHOIO MipOIO CPEJOBUILETBIPHU-
MH, SIK [¢ TIepea0aueHo B Ha3BaHUX BUIIE 3aKOHOIABYMX aKTaxX YKpaiHu.

Ha myMKy reoekosioris, TiTbKH (yHKIIOHYBaHHS BCiX KOMITOHEHTIB reorpadidyHoi 0000H-
KM TPUPOAHUX JaHAMA(TIB y MPUPOIHUX MeXKax aKBAIbHO-TEPUTOPIaIbHUX JaHIIa(@THUX
€KOTOHIB JIaCTh 3MOTY 3a0e3MeunTH 30epekeHHs SAKICHUX XapaKTepUCTHK KypOpTHO-peKpe-
arifHuX i niKyBanLHo 03/I0pOBYHMX micuesocteit Kpumy+4. Illono miBaeHoOepexoxs Kpumy, To
MiKyBaJIbHi BIACTHBOCTI KYpOPTiB (K KypOPTiB KIIMATHYHHMX) BU3HAYAIOTHCSA CYKYIHICTIO
YUHHUKIB Te0rpadivHoro, ekoIorigHoro, ripoNorivHoro, IaHAWA(THOTO i iHIIOro XapakTe-
Py B MeXax IMiBIEHHOOEPEKHOTO aKBAJIbHO-TEPUTOPIATBHOTO TAaHAMAPTHOTO eKoToHa. Edek-
THUBHICTh OaJIbHEOJIOTIUHUX i rpsi3eBUX KypopTiB Kpumy 3abe3nedyeTbes 3aBASKH HASBHOCTI
Ha IXHIX TepUTOPisSX MiHEpaTIbHUX JKEPEJI, TiKyBaJbHUAX TPs3ei, pOITH, 10 MAIOTh JIiKyBaJIbHi
BlacTuBOCTi B Mexax Kamamurcbko-KapkaruHebkoro # KepueHCbKOro akBajbHO-TEPH-
TOpiaNbHUX JaHAAPTHUX EKOTOHIB Y30€perKs.

3MiHU cTaHy mpupomHMX NaHgmadrieB KpuMy B NpHpOAHUX Mexax aKBaJbHO- TEpH-
TOpiaJIbHUX €KOTOHIB BeyTh J0 MOTipIISHHS SKiCHOTO CTaHy KJIIMaTUYHUX, 0aTbHEOIOTIYHIX
i TpsA3eBUX KypOPTiB MiBOCTPOBA. SIK 3aCBiI4yIOTh HaIlli AOCHIIKEHHS, OCHOBHUMHU NMPUYHHA-
MH Takux 3MiH €: 1) HaggOmyCTHUMHUil BIUIMB MicTOOYIAiBHOI, FOCHOAAPCHKOI M pekpeamiiHOl
JiSUTBHOCTI Ha NPUPOAHE CEPeAOBHIIE KypOPTHO-pEKpealiifHuX i JiKyBaJbHO-0310pOBYMX
MicueBocTeil; 2) mpaBoBa OXOpOHA KypOPTHO-peKpeauiifHuX JiKyBaJbHO-03[0POBYMX Miclie-
BOCTEH 3MIMCHIOETHCS B QAMIHICTPATUBHUX MEXKaX KypPOPTHUX HACEJIICHUX TYHKTIB i
30BHINIHIX KOHTYPiB OKPYTiB caHiTapHOT (ripHHUYO-CaHiTapHOT) OXOPOHH KypOPTiB, TOOTO HE B
MPUPOAHUX, & MTYYHUX MexKaxX, cOpMOBAHUX iCTOPUYHO; 3) CIIOCTEPIraeThCsl CKOPOUSHHS
TUTONI IPHUPOAHMUX JTaHAmadTiB.

Sk mokasye CBiTOBa MpakKTHKa i pe3ynsTaTy 0araTopidyHUX AOCHIIKEHb KPUMCBKHUX yde-
HUXS5, MOKHA 30eperTu JiKyBajibHI i 03740pOBYi BIACTUBOCTI MiCLIEBOCTI, SKIIO 30epiraru
60 % o npupoaHuX ManamadTis. [lependayeHi xx nqep>kaBHUMH OpraHaMu 3axo/u (3rigHo
3 3aKOHOJABCTBOM YKpaiHM) IUIA TOCHIICHHS IIPABOBOTO PEXHMY MPUPOJOKOPHCTYBAHHS i
OXOPOHH KYypOPTiB, niKyBanLHo -03/I0POBYHX i pekpealiiHuX 30H HECTPOMOXKHi, OYEBHUIIHO,
3yNUHUTH AETPafaliifo KPUMCBKAX KypopriB. Ilpuunna mpocra. ¥ Kpumy 30eperiocs npu-
6113HO0 25% NPUPOAHUX i KBa3iNpUPOAHUX NaHAmABTIB, TOOTO JaHAWA(TIB, Y AKUX AOMiHY-
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I0Th MPUPOJIHI MpolLiecH i KpyrooOir. Lle Habararo MeHIlle HOPMU i HABITh HUXKYE 32 CePEIHb-
OCBiTOBHUI MOKa3HUK. PeHaTypani3awis yacTMHU aHTPOMOTeHHUX JaHAmadTiB, Y TOMY YUCITi
peKpeaniiHux, Ha JyMKY BYEHHX, JJACTh 3MOTY 3HAUHO MOJIIIIUTH PiBEHb 0i0JOTiYHOT pery-
JAMiT, 30iMBIINTE peKpealifHuii MOTeHIian TepuTopii Ta cTilikocTi ekocucTteM. Bucoke
010pO3MaITTS CIPUSATHME EKOJNOTiuHil cTabini3alliil, MOCHUIEHHIO aCUMINIALIIHHOTO MOTEHITiaTy
f 37aTHOCTI IO CAMOOYHMIICHHS €KOCHUCTEM JIIKyBJILHUX 1 03JI0POBUMX MiCLIEBOCTEH.

Hns peHaTypam?,aun MPUPOHKX JaHAWA(TIB BaXIMBA, HA HALll MOV, IPABOBA OXOPOHA
KypOPTHO-PeKpealiiiHuX i JiKyBaIbHO-0310POBYMX MICLEBOCTEH He TiNbKU B aI[MlHICTpaTI/IB-
HUX MEXax KypOPTHHX HACEJICHHUX ITyHKTIiB i 30BHILIHIX KOHTYPIiB CMYT CaHiTapHOI (TipHUYO-
CaHiTapHOT) OXOPOHH KYyPOPTIB, a i y MeXax aKBa-TEPUTOPIaTbHUX JaHIIIAQTHHX €KOTOHIB.

He3anosinbHa npaBoBa 0xopoHa KypopTiB KpuMy mo3a iXHIMU MPUPOJHUMHU MEXaMH He-
CIIPOMO’KHA 3yTTMHUTH MPOLEC MOTIPIIEHHS CTaHy MiCLEBHUX JIiCiB y TipchKii yacTuni Kpumy,
— HalCUJIBHIIIMX CTa0iNi3aTopiB €KOJIOTiYHOro OalaHCy KypOpPTHO-peKpeaLiifHoro periony. Ix
Jerpananisi MoXke MPU3BECTH A0 BTPATU MOKU BCE I1€ BUCOKUX peKpealiifHMX BIACTHBOCTEH
niBaeHHoro 6epera Kpumy, noripmuThs i 6€3 TOro Tsbkke craHoBwile 3 3a0e3neueHicTio Kpu-
My Bomoro. Ha nymky ¢axiBliB, Tpeba MpUHHATH CHelialbHy MOCTAHOBY YPAAY PO OXOPOHY
Ta 0COOJIMBUI PEKUM TOCTIOAAPCHKOT 1 iHIIOI isSTIBHOCTI Ha siyax, 3 oMy Ha IXHIO 0CO0-
JMBY ponb y (opMyBaHHI IiIposorivHOro i KiliMaTnyHOro OanaHcys.

PyiinyBaHHs mpuOepexHUX MOPCHKUX €KOCHUCTEM OXOIMIIO aKkBaTopil KypopTHux mict Ce-
Bacromnons, Kepui, €Bnaropii, Cak Toio. 3HUKHEHHsI 0i0leH03iB MPUOEPEIKHOT 30HU Pi3KO
MOTipINy€e 3IaTHICTh EKOCUCTEM JI0 CAMOOUYHIIECHHS, M0 CIPUYHHSIE MOTipIICHHS CaHITapHO-
ririenignoro crany Bof. L{i ocHOBHI 3arpo3u 6iopo3MaiTTio KpuMy Oe3nocepenHbo 3HKYIOTh
i KypopTHO-pekpealiiftHnii motenmian Kpumy, To6TO OCHOBHHI MPUPOIHHUN pecypc perioHy,
II0 MOPYIIy€E TIEBHOIO MipOIO €KOJIOTiUHY piBHOBAry B PerioHi i 3HWXye HOro eKOHOMidHMI
MOTeHIIiaJ.

3a uMx yMOB CTa€ 3p03yMiJio, YOMY CMYTH CaHITapHOI OXOPOHHU, BBEACHI 3aKOHAMU III¢ B
1940 p., He 3MOMIM 3a0€3MEUUTH HAJIE)KHY OXOPOHY NMPHUPOIHUX JIIKYBaTbHUX BIACTHBOCTEH
KPUMCBKUX KypopTiB. BogHoUac iXHS MO3UTHBHA POJIb B OXOPOHI KypOPTHO-peKpeariitaux i
JiKyBaJIbHO-03/IOPOBYMX MiclleBOCTel Oe3cymHiBHA. [IpoTe croBHa cBOi OXOpOHHI (YHKIIiT
BOHH 3MO)KYTh BUKOHYBATH JIUIIE 32 YMOBH 30epeKeHHs JaHuadTHO-KIiMaTHYHNX BJIACTH-
BOCTEH KypopTy, Ipo 110 cka3aHo il y c¢T.33 3akoHy Ykpainu «IIpo kypoptu».

YV HaykoBOMY i MPaKTUYHOMY acleKkTax JesKi 3pyLIeHHS Y BUSHAY€HHI MeX JIiKyBaJlbHUX
i 03MOpOBYMX MiCLEBOCTEHl, 3 ypaXyBaHHAM IXHIX MPUPOAHUX TeOCUCTEM yxe €. SKmo 3a
icayBanHss CPCP yci kypopTu momiimsuiucss Ha O3IOPOBHHII 3arallbHOCOIO3HOTO, pec-
MyOJTiKaHCHKOTO W MiCIIEeBOTO 3HAYEHHS", TO TeMep B OCHOBY TAaKOTO PO3MOALTY TMOKJIAJECHO
MPUHIUI TEPUTOPIANILHOCTI | MJaTHOCTI, 10 MOTpedy€e HAyKOBOTO aHallizy Ta OOTPYHTYBaH-
Hsl, OCKiJIbKM HOPMaTHUBHO BiH MOKH 110 3aiKCOBaHUM TITBKH y 3B'SI3KY 3 YBEJCHHSM IUIaTH 3a
3eMJII0, B TOMY YHUCIIi — 32 3eMJIi 03/[0POBUOTO NPU3HAYEHHS.

IOpunnyHO TepuTOpiaNbHUI MPUHIUIT PO3MIILEHHST KypOpTiB 3akpimienuii y IloctaHoBi
Kab6inety MinictpiB Ykpainu Bix 28 rpyaas 1996 p. Ne 1576 «I1po 3aTBepIkeHHs HaceIeHUX
MYHKTIB, BiIHECEHUX JI0 KYPOPTHUX»’, y IKOMY Bci KypopTh A30oBo-HopHOMOpCHKOTO Haceii-
Hy Ha Teputopii ABTOHOMHOI Pecmy6mniku Kpnum nonineni Ha KypopTu: miBIEHHOTO y30epex-
sl (3 26 HaceNeHUMH ITyHKTaMH), MiBAEHHO-CXiJHOTo y30epexoxks (3 13 HaceqeHUMH MyHKTa-
MHU), 3aXiTHOTO y30epercoks (3 34 HaceneHUMHU MyHKTaMK). 3arajibHa KiTbKiCTh KypOPTHUX Ha-
cesieHuX MyHKTiB Ha Teputopii APK cranoButs 79, a Ha y30epexki A30BCHKOIO MOps —
TiJbKU 8 HaceJeHUX MyHKTiB JJoHelbKoi Ta 3amopi3bKoi o0nacTeld, o CBiMYUTh PO BUCOKHI
KypOPTHO-peKpealiifHuii MoTeHIiall MiBOCTPOBa, HOTO ColliajbHy 3HAUYIICTh.

[TpuHIMD TepUTOPiaTBHOCTI ONTUMANBHO BiAMOBiNae moTpedam 30epekeHHS JTiKyBaTbHUX
BIIACTMBOCTEH MPUPOAHUX TepUTOpiil KypopTiB KpuMy Ta iXHiX ekocucTeM, a Takox JIa€ 3MO-
Iy BpaxoByBaTH BiJTHOCHI MeXi MPUPOAHUX €KOCUCTEM KOHKPETHOTO KypPOPTHOIO PEerioHy, 1110
MafOTh CTaTH OO0'€KTOM JepXKABHOTO YIPABNIHHS, a HE 3QIUIIATHCSA TUTBKH OKPEMHMHU
aJIMiHICTPaTHBHO-TEPUTOPIATEHIMU Y TBOPEHHIMH.

* Ha teputopii A3oBo-UopHOMOpPCEKOTO y36epesoks 3a icayBanHs CPCP Gyno 28 mpuMOpCEKEX KypopTiB
3araJibHOCOIO3HOTO 3HAYEHHS, 4 — peciyOlikaHChKOTo, 9 — MicLIeBOTO.
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3aBaaHHs mpaBa IIOAO peHaTypajli3alii 4acTHHH aHTPOMOTeHHUX JaHIa(TiB KypopTiB
Kpumy Hap3BHuaiiHO BaXKIIMBE HE TUTBKH 3 OISy Ha MOTpedy BAOCKOHANEHHS MPaBOBOIO pe-
UMY KYPOPTHO-pEKpealiifHuX i JiKyBaJIbHO-03JOPOBUMX MICIIEBOCTEH Y MPUPOIHUX MEKaX
aKBa-TePUTOPIATBHUX JaHIIIAQTHUX SKOTOHIB Ta YiTKIilIii MpaBoBiil periaMeHTarlii MicTo-
OyIiBHOI, rOCIIONAPCHKOT Ta peKpealiifHoT MisIbHOCTI B X MICHEBOCTAX. Y pe3ysbTari mne-
peniueHnx BUAIB AisUTBHOCTI, SIKi BEAyThcs 6€3 JOCTAaTHBOTO BPaxXyBaHHS €KOJIOTIUYHIX Xapak-
TEPUCTUK TAaKUX MICIIeBOCTeH, BOHM Jenani Oijblie TpaHCHOPMYIOThCS B MPOMHCIOBI i
ceniTeOHi NanAmwapTH, BHACTIIOK YOTO 3HMKYETHCS iXHS POJib K CPEOBUIIETBIPHUX re0CH-
CTeM.

Lle BinOyBaeThCS BHACTIOK TEPUTOPIaIBbHOTO MOEIHAHHS POMHUCIOBOTO BUPOOHUITBA i
MiCTOOYAiBHOT MiSTILHOCTI 3 peKpealiiiHiMHi KOMIUIEKCaMy B MPUMOPCHKiit 30Hi Ta mepenrip’T,
HEPiBHOMIPHOTO PO3MOiTy KypOPTHO-pEeKpealifHuX HaBaHTaXeHb. SIK HAacliJOK — KypopTHa
CMyTa 3axXiZHO{ YaCTHHH MiBJeHHOOEpes ks Bee Oinblie ypOaHizyeThes, a MO JiNSHOK IpH-
poaHUX NaHAWAPTIB NOOIU3Y y30€epeKs 3MEHIIYIOThCS.

Oprani3ailisi HOBUX 3aMOBiIHUX TEPUTOPiil YCKIIaJHEHA THUM, 1[0 3alOBiJHUI PEKUM BeJe
JI0 130J1sMiT 6araThboX MiKaBHX MPUPOIHUX 00'€KTIB I YHEMOXKJIMBIIOE 1X BUKOPUCTAHHS K TY-
PUCTUYHHX pecypciB. YHACIIIOK HEBHOPMOBAHOCTI i HEY3TOPKEHOCTI JisSIBHOCTI HA [TUX Te-
PHUTOPISIX BUHUKAIOTH €KOJIOTiUHi i €eKOHOMIYHi iHTEpecH OKpeMHX I'pyTl, sIKi aKTHBHO BIUIMBA-
I0Th Ha BUKOPUCTAHHs peKpealifHux npupoaHux pecypcis Kpumys.

TpuBanuii yac y @yHKuiOHaHLHOMy 71 MiCTO6yL[iBHOMy acrneKkTax pereauiI‘/'IHa 30Ha KpHMy
PO3BHBAJIACS B HANPAIMI, 110 MPAKTHYHO HE BiAPi3HSBCS BiJl lHI[yCTplaJ'ILHO arpapHuX rajnysei
VYkpaiHy, o He MOXKHA BU3HATH pauioHANbHUM. DaKTHYHO HA peKpeallifHuX i 03M0pOBUMX
3emisix Kpumy, siki 3rimHO 3i CBOIM MPaBOBHM CTaTyCOM MaJld OCOOJIHMBO OXOPOHSTHCS, CIIOC-
TEPIraeThCs JANIEKO HE 3aBXKIM ONTUMAaJIbHE PO3MillleHHS 00’ €KTiB MPOMHUCIOBOCTI, CiIbCHKO-
0 rOCMOAApPCTBA, PO3CENIEHHS, 1[0 HEraTUBHO MO3HAYAETHCS HA MPUPOIHUX reocrucTeMax.

HacnigkoMm Takoi HEBiANMOBIJHOCTI € MOPYLICHHsS MPUHUUIY KOMIJIEKCHOCTI Y BHUKOPHC-
TaHHi KypOPTHO-peKpealiiHux pecypciB. Y mpubepeskHux paiionax Kpumy Tpusae mpouec yp-
OaHi3ariii, 10 Ty>Ke HEraTHBHO BIUTMBAE HA PO3BUTOK peKpealiifHoro rocnomapcTsa. 3 miel mpu-
yHA KprM BHSBHBCS B CKJIHIIIIH CUTYyAIliT MOPIiBHSAHO 3 iHIIMMHU KypOPTHUMHU peTriOHaMU.

CaHaTtopHO-KypOpTHi i TypHCTHYHI KoMIuiekcu a0 po3namy CPCP dynkiionysamm, sk
npaBuyio, 0e3 aKTUBHOTO BUKOPUCTAHHS TOCMPO3PaxyHKy Ta cCIUlaTh mojatkiB. bara-
TOBIJJOMYICTb i JJOTALiIiHICTh 03I0POBYMX 3aKJIAJiB CIPUYUHWINA HE33IOBITbHE BUKOPUCTAHHS
peKpeaniiHuX 30H i KypopTiB, MOBUILHUN PO3BUTOK 3araibHOKYpOPTHOI iH(ppacTpyKkTypH. ba-
raTo € HUHIIIHIX CAaHATOPHO-KYPOPTHUX YCTAHOB 3 HU3BKUM PiBHEM OOCITyTOBYBaHHS i KOM-
¢dopry, PO3TAIIOBAHAX Y MANONPHCTOCOBAHNX MPUMILIEHHSX, SAKi HOTpeGyIOTL KariTaibHOT
peKOHCprKLIll bararo TumuacoBux 0a3 BiAMOYMHKY HE MalOTh apx1TeKTypHo T1aHy BATbHOT
JOKyMeHTalii, 11 HUX XapaKTepHe MopyieHHs €KOJIOTiYHMX BUMOT i CaHITapHO-Tiri€HIYHUX
YMOB, HE MalOTh iHXXEeHEPHOT i couianbHOi iHhpacTpykTypu. Taki 00'ekT HEOOXiTHO PEKOH-
CTPYIOBAaTH BiAMIOBIIHO O HOPM 3aKOHOIABCTBA PO MiCTOOYIyBaHHS.

Bimomui # MicCHUIbKI TEHIEHIIIT, IO MPOSBUINCS B Hamiil KpaiHi HanmpukiHni 70-x — Ha
novatky 80-X pokiB, TopkHynucs i Kpumy. BoHn cipmarHIN XMKalbKe CTaBIeHHS 10 TPH-
POAHUX peKpealiiiHux 0ararcTB, PO3TPUHBKYBAHHsS KYypOPTHOTO JEP)KaBHOTO MaiiHa, MOCH-
JIeHHA LeHTpalizalii B ynpasiiHHi. Y cdepi pekpeallii uei mporec 0coOIMBO MPOSIBUBCS B TO-
My, 110 LiHHI pekpeauiliHi pecypcu 6e3 JoCcTaTHIX MiJCTaB nepeaaBainucs pi3HUM BiIOMCTBaM,
yCi KamiTaJOBKIAJCHHS OISl PO3BUTKY CAHATOPHO-KYPOPTHOI CHCTEMH HAJABAIUCS IICHT-
paJti3oBaHo.

Jonuni y Benukiit Snrti 18 BincoTkiB msbkiB (1oBxuHa GeperoBoi JiHil) QyHKIIIOHYIOTH 3
peKpeamiiHiM HaBaHTaXEHHSM, sike y 10 pasiB i Oinbine mepeBuilye HOpMaruBHe, 67,5
BiZICOTKiB — y 2-8 pa3iB HIXXUe 32 HOpMAaTHUBHY HOPMY i Tinbku 14,5 BifCOTKIB IUISXKiB HaBaH-
TaXXeHi BilMOBiIHO 10 HOpMU. CXOXKa CUTYallis ckianacs i Ha TepUTOpil HaCeNeHHUX MyHKTIB,
BiZJHECEHHX JI0 KypOPTHUX, JIe OCOOIMBOCTI IXHBOTO MPABOBOTO PEXKUMY HEOCTATHBO BPaXo-
BaHi B YNHHOMY MiCTOOY/IiBHOMY 3aKOHOJABCTBI YKpaiHu.

OnHUM i3 OCHOBHUX HaNpsMiB MiCTOOYJiBHOI MiSITLHOCTI € 3aXUCT KUTTEBOTO ¥ MPUPOJI-
HOTO CepeIoBUINA BiJ| IIKiUIMBOTO BIUIMBY TEXHOTEHHUX 1 COIiaJIbHO-MTOOYTOBUX YMHHHMKIB,
HeOe3MevyHnX MPUPOJHUX SBUII, 30€pekKEHHs TPUPOAHOTO JaHAa]Ty.
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MicToOyniBHa eKoJIOTisl Ta MpaBOBa Hayka BUBYAIOTh MPOLIECH, 1110 BiIOYBarOThCS B HABKO-
JUIIHBOMY MICBKOMY CEepeIOBHILI y 3B'A3KY 3 PO3BUTKOM MICT i CUCTEM PO3CENIEHHs], a TAKOXK
MOXJIMBI TIEpEiIn ¥ BiamaaeHi HACHigKU LUX 3MiH JJIs XKUTTEMIsbHOCTI Jtogunu. Lle cto-
cyeThes i Teputopii Kpumy.

[TuTanHs exosorii B MicToOyniBHIN cripaBi movany BuBYaTH Hanmpukinmi XIX cT., a ropuc-
TH — TITBKY 3 ApyToi mojoBuHHA XX CT. (3arIpoBa/KEHHS MiCTOOYIiBHUX aKTiB i JOKYMEHTIB).

OCHOBHMMH HOPMAaTUBHUMH aKTaMH B rajy3i MicToOyayBaHHs € 3akoHu Ykpainu «I1po ky-
poptu», «IIpo ocHoBM MicToOyayBaHHs» Bin 16 xoBTHS 1992 p.%, «lIpo apxiTekTypHy
JisbHicTEY Bif 20 TpaBHs 1999 p.10 i «Ilpo miaHyBaHHs Ta 3a0ymoBy TepuTopiit» Bim 20
kBiTHs 2000 p.!!. BoHM € migBairHaMH MPaBoBOT 6a3u MicTOOYIiBHOT TisSUTBHOCTI HA KypopTax
i B pekpeaniiHux 30Hax KpuMy Ta B iHIIMX perioHax YkpaiHH.

Tak, ct. 19 3akony Ykpainu «[Ipo ocHOBM MicTOOYyayBaHHS» 3000B'I3y€ MPOCKTYBaJIb-
HUKIiB MiCTOOYIiBHOI JoKyMeHTauii B XoAi OymiBHULTBA i PEKOHCTPYKUii MigNpueEMCTB, Oy-
JUHKIB, COPY/, KOMIUIEKCiB Ta IHIIMX 00'€KTiB TOTPUMYBATHCS BCTAHOBIEHHUX MPUPOIO0XO0-
POHHHM 3aKOHOJABCTBOM i HOPMATHBHO-TEXHIYHHMHU JOKYMEHTAMH HOPM IIOAO OXOPOHH Ha-
BKOJIMIITHBEOTO TIPHPOAHOTO CEPENOBUINA, 30epeKeHHsT i pallioHAEHOTO BUKOPHUCTAHHS TIPH-
POAHUX pecypciB, CaHITAPHO-TIri€EHIYHUX BUMOT IIOJ0 OXOPOHH 37I0POB's JIFOAWHU, Tiepeada-
YyaTy 3aXOAM JJIs HeHTpamisanii, yTuiizalii, SHUIIeHHs BCiX IIKiIJIMBUX PEYOBHH 1 BilIXOMiB.
L1i 3arasnbHi MOJOXKEHHSI HEOOXiTHO BPaxOBYBaTH B MpPOLECi MirOTOBKY CIeLiaIbHIX HOpMa-
TUBHUX aKTiB MPO KypPOPTH.

Lliel mpobnemu 6e3nocepe):[HLo CTOCY€ThCS i apxiTeKTypHa HistmeHiCTh. Hanpukian, y cT.
1 i 7 3akony Yipainn «IIpo apXiTEeKTYpHY IiSUTBHICTE» MiCTSTHCS HOPMH, 10 30008' AZYHOTH
HpOGKTYBaJ'IBHI/IKIB po3Mimmaroun 00'€KT apXiTeKTypH Ha KOHKpPETHIH 3eMeNbHill AijsHLi, B
apXiTeKTypPHO-TUTaHYBaJIbHE 3aBJIaHHS] BHOCUTH BUMOTH ¥ YMOBH IIIOJI0 OXOPOHHM HABKOJIMII-
HBOTO CepeloBHILA, 3a0e3MeueHHs 3aKOHHUX NpaB Ta IHTEPECiB rPOMaisiH i FOPUANYHUX 0Ci0;
nepeadayaT NPOBEAEHHA €KCIEPTH3HM MPOEKTY 00'€KTa apXiTeKTypH, AKILO Le nepeadayeHo
noctaHoBoto KaGinety MinictpiB Ykpainu. [Ipore nocranosu Kabinery MinicTpiB Ykpainu,
ska 0 yCTaHOBHIIA THITM MPOEKTIB, IS SIKUX HEOOXilTHA eKcIiepTh3a, HeMae i moterep. Tomy
Tpeba KepyBaThCs MOJIOKEHHIMH 3aKOHY MPO €KOJIOTiUHY Ta iHII eKCTIePTU3H.

[leBHOIO MipOIO III0 MPOTANWHY 3AIOBHIOIOTH TMONIOXKEHHs CT.cT. 10—14 3axony «IIpo ky-
POPTH», 3TiAHO 3 SKUMH MPOEKTH MPUPOTHUX TEPUTOPill KypOpTiB MiUIAraloTh AepsKaBHiH
€KOJIOTi4Hill 1 caHiTapHO-TirieHi4Hii ekcriepTusi. [Ticas NO3UTUBHOTO BUCHOBKY €KCIEPTH3 Lii
TEPUTOPii BBAXKAIOTBCS KYpPOPTHUMHU. 3a0yHOBYy X KypopTiB Temep Tpeba HPUBOAUTH Y
BiJIIOBITHICTH IO 3aTBEPMKEHUX B YCTAHOBICHOMY 3aKOHOIABCTBOM MOPSIKY €HEPATbHUMHU
TTaHAMU KypOPTiB Ta iHIIOT MiCTOOYAIBHOI TOKyMeHTallii. 3aKoH 3a00poHs€ OyTiBHUIITBO Ha
KypopTax HOBUX i PO3LIMPEHHS HASBHHUX MPOMHUCIIOBHX IMiAMPUEMCTB Ta iHIINX 00'€KTiB, HE
TMOB'A3aHUX 0€3MOCEePEIHBO 3 33J0OBOJICHHSIM MOTPed BilMOYMBATILHUKIB 1 MiCLIEBOTO HaceeH-
H$l, TOTpedamMu KypOPTHOTO i KUTJIOBOTrO OyNiBHULTBA, a00 TaKMX, KOTPi MOXYTbh HETaTHBHO
BIUIMBATH HA 1XHI MPHUPOJHI JIIKYBallbHi BJIACTUBOCTI. BifgBeneHHs 3eMeNbHUX IUISTHOK IS
CTBOpEHHS a00 PO3IMIHMPEHHs KypopTy Mae 3MiiCHIOBATHCS HA OCHOBi TEXHIKO-€KOHOMIYHOTO
oOrpyHTYyBaHHs BUKOpUCTaHHs 3eMii (cT. 151, 184, 185 3K) Ta npoekTiB BiABeeHHS 3eMelb-
HUX JISHOK 3 ypaXyBaHHSM 3aTBEPIKCHUX OKPYTIB i 30H caHiTapHOi (TipHHYO-CaHiTapHOT)
OXOPOHH, CXE€M MEIMYHOTO 30HYBaHHSI.

YXBalieHO HOBE, JyKe BOXIIMBE MOJOKEHHS, 3TiHO 3 AKMM PO3BUTOK KypOPTiB nependaue-
HO 3[1iiCHIOBATH 3TiJJHO 3 [[IILOBUMH I TOBFOCTPOKOBHMHU JCPIKABHIMU U MiCLIEBIMU IIPOTPa-
MaMH, OCHOBOIO SKHX MaroTh OyTH JaHi KaJacTpiB MPHPOAHUX JIKYBaJIbHHX PECYpCiB,
06'€KTI/IBH1 MOKa3HUKH e(‘l)eKTI/IBHOCTl JiKyBaHHS, MEMYHOT pea61n1Tau11 Ta NpodiNlakTHKH 3a-
XBOPIOBAHHS, PE3yILTATH crieriaIbHUX HaYKOBHX JOCITiKEHb i IPOSKTHUX po61T ¢binaHcoBo-
€KOHOMIYHi MOKa3HUKH JisIbHOCTI KypopTiB. BoHM BU3HAYalOTh MapaMeTpu i peKuM BHKO-
pUCTaHHS MPUPOAHUX JiKyBaJbHUX PECypCiB 3 ypaxyBaHHSM €KOJOTiYHMX 1 CaHiTapHO-
ririeHiYHuX oOMmexeHb. Yci BUAM OyAiBHHULTBA HA TEPUTOPil KypOpTIB Temep MiJisAraroTh
00OB'sI3KOBIi €KOJIOTiUHIN i CaHITApHO-TITiE€HIYHINA eKCrIepTH3aM, 10 Ma€e CIPUATH BIOPSAKY-
BaHHIO MiCTOOYAyBaHHS Ha KypOPTHUX TEPUTOPIisX.

Jesixi monoxenus cr.ct. 10-14 3akony «IIpo KypopTi» maiOTh 3MOTY KOHKPETH3YBaTd
3MiCT MiCTOOYAiBHOTO 3aKOHOJABCTBa YKpaiHW, y TOMY 4Hcli i Aeski HopMmu 3akoHy «IIpo
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TIaHyBaHHSI i 3a0yZ0BY TEpUTOpili», Y SKOMY He BH3HaueHi 0COOJIMBOCTI MicTOOYHiBHOI
JiSIBHOCTI HA TEPUTOPIT Ky pOPTiB, HE BpaXoBaHi 0COOIMBOCTI IMX TEPUTOPiH K Taki, 10 0XO-
POHSIFOTBCSL.

He Bci MicToOyaiBHI ipoGieMu KypopTiB po3B’si3aHi, ajpke eKOJOTiYHI YHHHUKH BPaxoBy-
FOThCS, K MPABHUIIO, TIIBKK B TIEPBUHHOMY TUIaHYBaHHI KYpOPTHUX MICT i HACEeJICHHUX ITyHKTIB.
Hepinko mizHime MoXHa HATpanUTH HA HU3KY UIKiAJTUBUX MiANMPHUEMCTB Y BUIIIB JisSUIBHOCTI
B MeXax IXHIX TepuTOpiil. 3 HAIIOro MOMIsLY, IPUIMHOIO TAKOTO CTaHy peueil € Te, 1o Opa-
Ky€ YiTKOrO MpaBOBOTO MEXaHi3My He TiJIbKH sl JiKBilaLil 4d yCyHEHHs Takoi LIKiAJTUBOL
IisUTBHOCTI, a i 00Ky HeraTUBHUX YMHHUKIB, IO BIUTUBAIOTH HA CTaH JIIKyBaJbHAX BIIACTH-
BOCTEH MPHUPOJHHMX pecypciB KypopTiB. Bapro Oyno 0 mnpuilHATH chemiaibHi TpaBuia
MiATPUMKH 3eMellb KypopTiB KpuMmy B Halle)kHOMY CTaHi 4M criemiadbHuii 3akoH YKpaiHu
«IIpo xypoptu Kpumy».

Huni npaBoBa pernameHTaliist OXOIUIIO€ BCi OCHOBHI MUTaHHs MicToOyayBaHHs. Ha 3akoHo-
JaBUOMy piBHi 3ahikcoBaHO OCHOBHI MPUHLUIOBI MOJOXKEHHS PO BpaXyBaHHS €KOJOTiYHUX
XapaKTePUCTHK [ PO3MILLEHHS MiANPUEMCTB Ta IHIIMX 00'€KTiB, 1110 BIJIMBAIOTh HAa CTaH Ha-
BKOJIMIITHLOTO cepefoBuIia. Ha xaiib, OibIICTh i3 HUX MarOTh TUJIbKA PEKOMEHIAIIfHUX Xa-
pakTep, 3a iX MOpylLIeHHs He nepeadadeHo JKOAHO1 BiamoBigamsHOCTI. Taka Oe3kapHicTh ae
3MOry # Jani mopymryBaTu MicToOydiBHE 3aKOHOIABCTBO. BomHouac y mpupomooXopoHHOMY
3aKOHO/IABCTBI 301JIBIIY€ETHCS KiIbKiCTh HOPM i3 TEXHIYHUM 3MIiCTOM (€KOJIOTiYHI BUMOTH 10
MPOEKTyBaHHs, OyIiBHULTBA, IMJIaHYBaHHS HACEJNEHUX IyHKTiB, MEPEBE3€HHA i MOXOBaHHS
BiJIXO/IiB), 110 CIIPUsIE€ 3POCTAHHIO MACHBY PO3PI3HEHHUX ITi13aKOHHUX aKTiB. 3 OAHOTO OOKY, 1ie
Ja€ 3MOTy e(eKTHBHIIIE 1X 3aCTOCOBYBAaTH Ha MICLSX, 3 iHIIOTO — KOHCEPBYETHCS BiIOMYMIA
miaxia 10 GopMyBaHHS HOPMAaTHBHUX aKTiB, HACIIKOM YOTO € CJIA0KUiT KOHTPOJIb 32 BUKOHAH-
HSIM €KOJIOTiYHMX BUMOT, 3a3HAYCHUX Y HHUX.

HasiBHi mpaBoBi 3ax01u He crOBHA 3a0€3Me4y0Th CHCTEMHICTh MiJX0Ay 10 perfiaMeHTallii
BiIHOCHH, 1110 BUHUKAIOTh Y c(epi MiCTOOYiBHOI €KOJIOTIT, B TOMY YMCIIi i Yepe3 HEBPETyJib-
OBaHICTh MHTaHb MPOLEAYPHOTO XapakTepy. Ix yperymroBaHHs nano © 3Mory 3abe3nednTa
MOCITIZIOBHICTh HA Pi3HUX eTanax MPUHHATTS pillleHb NIOA0 PO3MillleHHS i OyIiBHUIITBA BU-
pOOHMYMX 00'€KTiB HA KypOPTHHX i peKpealiifHux MiClleBOCTSIX.

s ycyHeHHS Ha3BaHUX MOXUOOK y MiCTOOYIiBHIN Ta apXiTeKTypHiH AisIIBHOCTI B MEXax
HacelleHUX MyHKTIB, BiIHECEHUX JIO KYPOPTHHUX, JOLIIBHO Oys0 O, BpaXOBYIHOYH HOPMHU 3aKO-
Hompoekty «IIpo kypoptu Kpumy», NpucTynuTu 10 po3poOKH Ta MPUKHHATTA 3aKOHY MpO
ocoOnuBoCTI MicToOymiBHOT U apXiTEeKTypHO-OyMiBEeJIbHOT MisJIBHOCTI B KypOPTHO-pEKpe-
amiifHuX MicueBocTsIxX. Mera mepuioro 3akoHotnpoekTy («IIpo kypoptu Kpumy») — yHOpMYBa-
TH OCOOJIMBOCTI MPABOBOT OXOPOHHU KypPOPTHO-PEKpealiiHuX i JiKyBaJlbHO-03I0POBYMX TepPH-
Topiit Kpumy, mo 3a0e3medyroTs BiTHOBICHHS TPUPOAHUX JaHAIIADTIB i EKOCHCTEM y MeXax
AKBAJILHO-TEPUTOPiaJIbHUX JIaHAIA(QTHUX EKOTOHIB; JPYyroro — CTBOPUTH MIiCTOOYAiBHI 1
apXiTeKTypHO-Oy/iBeNIbHI cTaHAApTH AJISl KypOPTHO-peKpealiiiHux MicLeBocTel 3 ypaxyBaH-
HSM EKOJIOTIYHUX XapaKTePUCTUK TEPUTOPil HACeNeHWX MYHKTIB 1 BCTaHOBHTHU
BiJINOBIAIBHICTE 3a 1X MOPYIICHHS. YHACIIOK TOCIOAapChKOT Ta peKpeauiiHol MisIbHOCTI
0e3 JJ0CTaTHHOTO BpaxyBaHHs €KOJIOTIYHOTO YNHHHUKA BOHHU BCe Oinbliie TpaHC(HOPMYIOThCS B
MPOMMCIIOBI Ta ceiTeOHi JaHamaTH.

1 [Tepcnexmusor coznanus equnoil npuponooxpanHoii cetu Kpeiva. — Cumdeponons, 2002, — C. 46-47.

2 [Ipoexm Kpoimckoii nporpammbl peanusaiuu « CTparerud coxpaHenus GuopasHoodpasust Ha YKpauHey
// lontuna. — C. 86—-87. (Ilpunoxenne k coopHuKy «Bomnpockr passutus Kpbimay).

3 I'eoepagpiuna emumknonenis Ykpainu B 3-x Tomax.— K. — T.2. — C. 256.

4 Boipabomxa IpUOPUTETOB: HOBBIi MOXO/1 K COXpaHeHHIo Gropa3Hoobpasus B Kpeimy: Pesynbrarsl npo-

rpamMMbl «OLieHKa HEOOXOAUMOCTH cOXpaHeHus1 buopasHooOpasust B KpbiMy», oCylecTBIEHHOH NpH coneii-
ctBum [Iporpammsl mognepxkn 6ropasnHoodpasust BSP. — PONTIDA. — 1999 — Ne 1. — C. 86, 89, 96-98.

5 Cmpamezus coxpanenus 6HONOTMYECKOTO U JanAmadTHOro pasHoobpasus Kpeima: [Ipoext Kpeivckoit
nporpammel peanusanuu «CTparerin coxpaHeHust 6nopasHooOpasus Ha Ykpaune». // TTontuma. — 1999 —
Nel.— C. 7678, 85-89; Ilepcnexmuewl coznanust Enqunoii npuponooxpanHoit cetu Kpeima... — C. 7-8.

6 ITepcnexmuewl co30aHus €AMHOI Tpupogooxpanoii cetn Kpbima. — C. 137.
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Mpo6nemu arpapHoi pechopmu, exonoriyHe NnpaBo

7 36iprux Toctanos Ypsany Vkpainu. — 1996 — Ne 21. — Cr. 601.

8 [lepcnekmusvr co3nanus eAnHOM pupoaooxpanHoii cetn Kpbima... C. 23, 144145, 149,
9 Bioomocmi BepxoBnoi Paan Vkpainu. — 1996. — Ne 52.

10 Tam camo. —1999. — Ne 31. — Cr. 246.

11 Tam camo. — 2000 — Ne 31. — Cr. 250.

Ompumano 08.06. 2004
Pe3rome

B crarbe ananusupyercs npobiema npaBoBoil 0OXpaHbl Cpeoo0pa3yOIINX Te0CUCTEM KaK COCTABISAIOINX
KYPOPTHBIX U JIeueOHO0-03J0pOBHUTEBHBIX TeppuTopuii Kpeima.

OOGOCHOBBIBAETCS MBICIIb O TOM, YTO B Pa3BUTHH PEKpealiOHHBIX TeppuTopuii KpbiMa 10 HacTosuiero
BpPEMEHN He JIMKBUAMPOBAHBI YIyIIEHUs NpeAblaylnero neproaa. [lpennaraercs MpUHATH 3aKOH YKpaWHBI
«O kypoprax KpbiMa» ¢ 11eJibl0 TPAaBOBOTO yperyupoBaHusi OXpaHbl KypOPTHBIX U JIe4eGHO-0310POBUTEIb-
HBIX TeppuTopuii Kpbima, koTopble obecnednBaloT BO30OHOBIEHHE MPUPOAHBIX JaHAAPTOB M 3KOCUCTEM
B I'PaHHIAX aKBAILHO-TEPPUTOPUAIBHBIX JIAaHJIIA(THEIX YKOTOHOB, a TAK)Ke MOATOTOBHUTH U NMPUHATH 3aKOH
00 0COOEHHOCTSX U IPaI0CTPOUTEBHOM AEsTEHOCTH Ha KYPOPTHO-PEKPEALIMOHHBIX TEPPHUTOPHSIX.
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NPABOBA CUCTEMA YKPATHM
W MDKHAPO[IHE MPABO

B.I. MYPABHOB

Bixmop Ieanoeuu Mypagiioe, 0oxkmop ropuouu-
HUX Hayk, ooyenm IHcmumymy MidcHapoOHux
sionocun Kuiscokoeo HayioHanvHO20 YHiGEpCU-
memy imeni Tapaca [lleguenka

HAJHAIIIOHAJIBHI IHCTUTYTH
B CUCTEMI OPTAHIB €BPOIIEMCHKOI'O COIO3Y

OnHiero 3 0coOMMBOCTEH peryaroBaHHs MPOLECiB €BpoNeicbkol iHTerpaiii B Mexax €Bpo-
neficbkoro Coro3y (€Bpocoro3y) € GpyHKI[IOHYBaHHS B CUCTEMi IHCTUTYTIB LILOTO 00’ €THAHHS
Ha/IHAI[IOHATILHUX OpraHiB. | Xo4ya TepMiH «HaJgHalliOHANLHUI OyB BUIyuYeHH 3 JloroBopy
Mpo 3acHyBaHHs €Bporneiicbkoro 00’ eqHanHs 3 Byrimis ta ctaii (EOBC) me B 1967 p.!, npuH-
I GopMyBaHHS JESIKMX iIHCTUTYTIB €BPONEHCHKUX iHTerpaniiHux 00’ €AHAHb i3 YHUCNa CITyXK-
OOBIIIB i OKpEeMHX IPOMasiH, He3aJEeKHUX BiJl AepxkKaB-4IeHIB 3aJUIINBCSA HeAOTopkaHUM. Ha
uux npuHuunax ¢opmyrotbes Kowmicis, €Bpomeiicbkuil mapnameHT i PaxyHkoBa nanarta.
JocmipKkeHHs TisTTbHOCTI [UX IHCTUTYTIB € aKTYalbHOIO POOJIEMOI0 MiXKHAPOIHOTO Ta €BPO-
MeHCHKOTO TMpaBa, OCKIIBKH A€ 3MOTY TOYHIIIEe 3pO3YMITH OCOONHMBOCTI (PYHKIIOHYBaHHS
iHCTUTYLIHHOTO MeXaHi3My €BpOINEHChKUX IHTErpalliftHUX 00’ €IHaHb 3arajioM, MOOAYUTH BH-
TOKM THX PYIIHHNX CHJI, 110 3a0€3MevyoTh JUHAMIUYHIN PO3BUTOK €BPOMNEICHKOT iHTerparlii.
BaxxiuBicTh Takoro AOCHiIKEHHS 3yMOBJIEHa TaKOX MiJMUCaHHAM YKpaiHow Yroau npo €1u-
HUIl €eKOHOMIUHUI MPOCTIp, AKa TAKOXK Nepeadayae yTBOPEHHS HalHALIIOHANIBHUX OpraHiB Jis
peryJIroBaHHS BiJHOCHH MiX ii ydyacHukamu. ToMy eBponelchbKuii OCBiN y ramny3si pyHKIiOHY-
BaHHS Ha[IHALIOHAJIBHUX CTPYKTYP MOXKe OyTH KOPHCHHM i sl YKpaiHH.

[TpaBoBUM mpoOiiemMaM JisUIBHOCTI IHCTUTYTIB €Bpomneiickkoro cmiBroBapuctsa (€C) Ta
€Bpocoro3y MpHCBsYEHi Mpalli 0araTbox yKpaiHCBKHX i 3apyOixkHux aBropiB: B. OmnpumrkaZ,
B. Bacunenka3, P. [Terposa?, B. Kepn3as, XK-JI. Coponat, A. Tarama’. [Ipore auHamiunuii xa-
pakTep po3BUTKY IPOLECIB €BpONeHChKOT iHTerpauii NpuBiB 10 Nepepo3noiily NOBHOBAXKEHb
MK iHCTUTYTamMu €BpOCOIO3y, IO 3HAWIUIO CBOE 3aKpilIeHHsS B AMCTepIaMChbKiil Ta
Hiumpkil peakiisx 1oroBopis mpo €BpoCoro3 i 3aCHyBaHHS €BpPONENHChKOro CIiBTOBAPHCT-
Ba, a TakoXk y JloroBopi npo npueananHss. Lle momMiTHO BIUIMHYNO Ha (YHKIIOHYBaHHS 1HCTH-
Tyuiﬁl—loro MexaHismy 00’eHaHHA B LliﬂOMy i 3yMOBUIJIO HEeOOXiAHICTh DOCHIIKEHHS poIi
Ha{HALIOHATLHUX IHCTHTYTIB y Pery/IOBaHHi npouecm €BpOHel/leK01 iHTerpauii.

Cepen HapHALIOHATLHHUX IHCTUTYTIB €BPOMEHCHKUX 1HTerpau1HHHx 00’eHaHb 0CcO0OMBa
poub Haexuts Komicii €C (Kowmicist). Komicis He € iHCTUTYTOM, KM IPEACTaBISIE AePIKaBU-
yiienn Coro3y. BoHa ckopillie € 3aXUCHUKOM iHTepeciB 1i€el opranizanii. J{o ii cknamy BXoasTh
24 ocobwu, 10 3ByThCS KOMicapamH.

Pana moxxe 3miHtoBaTH KinbkicTs wieHiB Kowmicii (ct. 213 JloroBopy npo 3acHyBanHs €C).

Unenamu Komicii MoxxyTs OyTH TiJIbKM TpOMajasHU Jepxas-uieHiB. Ilpu npomy B Hil
He Moke OyTH OiNbLI SK Ba rpoMajsiHUHA BiJ oaHiel kpainu (cT. 213.1 lorosopy npo 3acHy-
BanHs €C).

[Ticns Betymy mo €Bpocorody y TpaBHi 2004 p. 10-x HoBuX wieHiB — [Tonbii, Yecbkoi Pe-
cny6Oniku, Yropuwmnu, CioBauunnu, Jluteu, Jlatsii, Cnosenii, Ecronii, Kinpy, Manstin —

© B.I. Mypasiios, 2004
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lNMpaBoBa cuctema YkpaiHu 1 MikHapogHe npaBo

cKkJianacs Taka cucreMa 1o0opy uneHiB Komicii, sika mependavae npeacTaBHUITBO B Hil 0JJHO-
TO MpEJICTAaBHUKA Bifl KOOKHOI KpaiHu-usieHa (cT.45 JloroBopy mpo MpHUeIHAHHS).

AMcTepIaMCbKi yroau BCTAaHOBWIIM HOBi IpaBWJa INPOLEAYyPH NPU3HAYCHHS WICHIB
Komicii, mocunuBmum pons €BponapiaMeHTy B iboMy mporieci. Tenep ¢popmyBanus Kowmicit
PO3MOYNHAETLCS 3 TPOTO3UILiT IeprkaBaMHU-UIeHAMH 3a CITiJIbHOIO 3ro/I0l0 0COOM Ha mocay
ronoBu Kowmicii. Take nmpusHaueHHs 3arBep/ukye €BpomnapnaMeHT. [1oTiM 3a 3ronow rooBu
Kowmicii ypsaau nep)xaB-uneHiB MPOMOHYIOThH iHIIMX KOMicapiB. €BpomapiaMeHT 3aTBEpIKY€
uneHiB Komicii sik konekTuBHOro oprany. [licis uporo kaHauaaTypH roiosu Ta uieHiB Komicii
OCTaTOYHO CXBAITFOIOTHCS 32 CITUTHHOIO 3OO0 JIepKaB-UJICHIB.

UneniB KoMicii mpu3HauaroTh Ha I'Th POKIB 3 MPaBOM IMepernpu3HaYeHHs Ha HOBUI TePMiH
(c1.214 JoroBopy mpo 3acHyBanHs €C).

OKpiM KOMIIETEHTHOCTi, 0OCHOBHOI BUMOTOIO JIO KOMicapiB € TXHS HEe3aJIKHICTh y MpoIeci
BUKOHAHHS HUMHU CBOIX 000B's13KiB. Taka He3aleXHICTh 3a6€3l'le'-ly€TI>Cﬂ HacamIepes TUM, 110
KOMiCapy He MIOBUHHi OTPUMYBATH 1H0pr1<u11 BiJl OyZ1b-IKOTO YpsiLy |H iHILOTO OpraHy, a zep-
JKaBU-4IeHH 3000B'13aHi noBaxaryu Leii npuxumn. Ille oxmiero rapaHTle}o HE3aJIe)KHOCTI
KoMicapiB € 3a00poHa Oynb-sKO1 iHIIOT MisTEHOCTI 3a BHHArOpozly un 6e3 Hei. Binpm toro, Big
HHX TaKO)K BUMAaraeThbCsl TOBOAUTHCS Y€CHO i PO3CYUTMBO B XO[Ii PO3IIISLY MPOIIO3HUIIN 00
NpU3HAYEeHb YW BUHATOPOJ MICHs 3aKiHYeHHs TEPMiHy iXHBOTO IepeOyBaHHs Ha MOCai.

VY pasi nopyueHHs 1ux 3000B's13aHb, Paga abo Komicis maroTe mpaBo 3BepHyTHCS 10 Cy-
oy €C 3 mogaHHsIM Mpo 3BiIbHEHHS NOPYLIHKUKA ab0 Mpo no30aBJieHHs Horo npasa Ha NEeHCio
Ta iHIIKMX BUHArOpoA, sKi 11 3amiHio0Th (cT.213.2, c1.216 [doroBopy npo 3acHyBaHHs €C).

[lepenbadena Takok KOJEKTUBHA BifcTaBKa Bchoro ckiamy Kowicii. Lle Tpamserses, sk-
mo 10 €BpomapiaMeHTy HaIXOIITh KIOMOTaHHS MO HEOOBIpY Y 3B'3KY 3 IisUTBHICTIO
Kowmicii. 1 skmo 3a BOTYM HENOBipH IPOTOJOCYIOTH ABi TPETHHHU, SKi MpPEACTAaBISIOTH
OinbIicTs €BponapnamenTy, To wieHn Komicii koigekTuBHO iy Th y BigcraBky (c1.201 [oro-
BOpy mpo 3acHyBaHHs €C). 3a 6aratopiuHy icTopito GpyHKUiOHYBaHHS €BpPOCOIO3y OYB TilbKH
OJIMH BUIIAJIOK KOJIEKTUBHOI BificTaBku wieHiB Kowmicil. ¥V 1999 p. y 3B'13Ky 3i 3BUHYBa4eHHSI-
MU KUJTbKOX KOMicapiB y xa0apHUITBI, ywieHn Komicii 3 BIacHOT iHIl[iaTUBU MilIA KOJICKTHB-
HO y BiJICTaBKY, X04a roJiocyBaHHs B €BpomnapiaMeHTi Oyno nmo3utuBHUM i Komiciid.

Kowmicist cknkana cBoi 3acifjaHHsi OIMH pa3 Ha THXkIeHb y bprocceni. 1106 nii Kowmicii BBa-
YKaJIMCS YNHHUMH, HEOOXiZHa MPUCYTHICTh OiJIBIIOCTI YJIeHIB LBOTO IHCTUTYTY. SIK mpaBuIio,
noctaHoBu KoMicii yxBaroroThcs OibiricTto ronocis (c1.219 JloroBopy npo 3acHyBanus €C).

Amnapart Kowmicii — 11e nenapramMenTH, siki Ha3UBalOThCs reHepadbHUMU aupekiismu: «Ilep-
coHaln Ta aaMiHicTpauisny, « Tparcnopry, «Eneprerukay, «KonkypeHmis», «CiTbCbke TOCIO-
napctBoy», «PubanbctBoy, «IlignmpuemctBay, «lHpopmariiiHe cycminbcTBOY», «BHYyTpimHii
PUHOKY, «MwuTo it mogarkmy», «JlocnmimkeHHs», « EkoHOMiuHI Ta (hiHaHCOBI MUTaHHY, «P0o3BH-
TOK», «30BHIIIHI 3HOCUHUY», «TopriBnsay, «OxopoHa 310pOB’s # 3aXUCT MpaB CIOXKHUBAUiBY,
«PerionasnbHa nonitukay, «OcBiTa i KynbTypa», «bromkery, «@iHaHCOBHI KOHTposbY, «Ha-
BKOJIMIITHE cepeoBuiney», «lOcTuiist Ta BHYTpilHI cripaBu», «3alHATICTh i collianbHa cde-
pa», «Po3mmpenHs»!0.

KoxeH xomicap 3/1ilicHIOE CBOT TOBHOBaYXCHHS B MEeBHIN KOHKpeTHi cdepi misnbHOcTI €C,
OYOJTFOIOUH OJIHY a00 Killbka reHepalibHUX JUPEKIii, e BiH BiAMOBiAa€e 3a CMUIbHY MOJITHKY
il 3arajgbpHe agMiHICTpYBaHHs y CBOil ramysi. 3 METOI KOOpAWHALil poOOTH KOMicapiB BOHU
00’eHaHi B M’SITh MOCTIHHUX TPYI: 3 MUTaHb €KOHOMIYHOTO 3POCTaHHS, KOHKYPEHTOCIIPO-
MOXKHOCTI ¥ 3al{HSTOCTI, pIBHUX MOXJIUBOCTEH, MUTaHb peOpMU, MIXKIHCTUTYLIMHUX BiJTHO-
CHH Ta 30BHIIIHIX 3HOCHH.

CBO€I0 4eproro reHepalibHi JUPEKIil CIIUPaOThCs y CBOIH MisIILHOCTI HA YUCIIEHHI poboui
OpraHd, B SKHMX TpelcTaBieHi nmpodeciliHi 00'eqHaHHA, IO AilOTh, SIK MPABHJIO, HA 3araib-
HOEBPOIIEHICEKOMY PiBHI.

BBakaeTbcs, 1110, HA BiAMiHY Bijl ceKpeTapiariB iHIIMX MIKHAPOJHUX OpraHizalliii, Y1HOB-
HUKHM BCiX piBHIB, sKi npaiioroTs y Kowmicii, MatoTh HeabusiKy He3aJIeKHICTh, BUKOHYIOUYH CBOT
000B's13kH. AJle, IK CBiTYNTH MPAKTHKA, Taka He3aJeKHICTh BeJIbMHU MpUMapHa. Pid y Tim, 1o
J00ip i mpu3HaYeHHs KaHAWJATIB Ha BUII CJTyk00Bi mocamu B Kowmicii nmepeOyBae y BimaHHi
TUX iHCTaHILiH, AKi Halibinblne 3aiHTepecoBaHi y BIMBi Ha Kowmicito, TOOTO ypsaiB nepxas-
ysieHiB. Lle x crocyeTscs i nepeodbpanHs wieHiB Kowmicii Ha HoBuit TepMmiH. Binomi Bumaaxw,
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KoJu (hpaHIy3bKUH ypsi BiAMOBIISIB y IpH3HadeHHi wieHiB Kowmicil, siki, Ha fioro 1yMky, He 3a-
XUIIAJIA JOCTaTHLOIO Mipoto iHTepecu @paniii. [le cTocyeThcsi 0COONMBO CepeIHBOT JIAHKH
YHHOBHUKIB, SIKUX YaCTO 3BHHYBauyIOTh HE TUTBKHU B KOPYIILi, a # y 32aHra)KOBAHOCTi CBOIMH
JIepxaBamu!l.

Ha Bigminy Bin Paau, noBHoBaxkeHHs1 Kowmicii Habarato mmpii 3a JIoroBopoM mpo 3acHy-
BaHHs €C, xoua AMctepaamcbka Bepcist JloroBopy rnpo €Bpocoro3 MOMIiTHO pO3LIMPHIIA KOM-
nereHuito Kowmicii momo i yuyacti y BupilleHHI NMUTaHb 30BHIIIHBOT MOJITHKH, OE3MEKH,
ciBpoOITHULTBA Y c(hepi OXOPOHHU MOPSAKY Ta NPaBOCYAAs Y KPUMiHATIbHUX ClIpaBax.

3aranom, MoBHOBaKeHHs1, HajaHi Komicil gepaBaMu-3acHOBHUISIMU €BpOCOI0O3y, 3a0e3-
MEeYyIOTh i aKTUBHY POJIb Y TaTy3i KOHTPOIIIO 32 HAJIC)KHIM BUKOHAHHSM TOJIOKEHb YCTaHOB-
YUX YTOJl, PerYJIFOBaHHI JiJIbBHOCTI YYAaCHUKIB CITIJIBHOTO PUHKY, Y4acTi y 30BHIIIHIX 3HOCH-
Hax €Bpocoto3y, (hopMyBaHHi CMiJILHOT MOJITHKH, MiATOTOBIII HOPMATUBHUX aKTiB, BUPilIEHHI
cymnepedok Mix cy6'ekramu mpasa €C ToIwo.

BinnosinHo o nmonoxens JloroBopy mpo 3acHyBanHs €C, nepen Kowmicieto mocraBneHe 3a-
BJ/IaHHSI [apaHTyBaTH HAJIGKHE (YHKIIOHYBaHHS Ta PO3BUTOK CIIIBHOTO PUHKY.

3 miero Metoro Komicist 3abe3medye 3acToCyBaHHS MOJOKEHb YTOAU Ta 3aXOiB iMIUIEMeH-
Tanii if incTutyramMmu €C; roTye pekoMeHaallii i yXBaJlloe BUCHOBKH y CIIPaBax, sIKi peryJto-
FOTBCS II€10 YTOJ0I0; Ma€ MOBHOBAXKEHHS YXBAJIIOBATH MOCTAHOBH i Oepe yJacTs y MiAroToBIi
3axofiB, sKi 37ilicHIOIOTE Paga Ta €BponapnaMeHT; BUKOPUCTOBYE TTOBHOBaKEHHS, HaJaHi Ti
Panoro st 3aiiicHeHHst cBoix noctaHoB (ct.211 JloroBopy npo 3acHyBanHs €C).

Takum ynaOM, Komicis, sk i Paga, Mae mpaBo yxBamoBaTu MocTaHOBH, TOOTO, sk i Pana,
BOHA MOJKE CTBOPIOBAaTH HOPMHU IpaBa €Bpocoro3y. [loBHoBaXkeHHs: KoMicil Ha yXxBaneHHs 1mo-
CTaHOB CTOCYIOThCS TaKuX c(ep, SK BCTAHOBJICHHS KOMIEHCAIIMHUX 300PiB TIPH €KCIIOPTi Ta
iMmopTi mpoxykuii cinbChKoro rocnonapcTsa B Mexkax CriiBroBapucTsa (cT.38), peryaroBaHHS
NUTaHb OA0 HaJaHHA JAepxaBHOI nonomoru B €C (cT.88), rapMoHi3allisi HallioHAJIBHOTO 3a-
KOHOJABCTBa AeprkaB-uiieHiB (CT.95), BukoHaHHs OromkeTy €C (cT1.274), ynpaBiiHHS KOLUTaMH
¢ounis CrniBroBapuctsa (cT.159).

OnHaxk GinpmicTs MoctaHoB Kowmicis mpuiiMae Ha miicTaBi MOBHOBaXKEHb, SAKi Jeierypaia
it Pana. 3 meToto iMmmiemeHnTanii aktiB Panu Komicis 3amy4ae excnieptiB nepxas-uieHis. [Tpo-
uec npuitHATTS KoMiciero 3axofiB CTOCOBHO peasizallii akTiB Panu i3 3aiyueHHsIM KOMiTeTiB
eKCITIepTiB Jep)KaB-uwiIeHiB JicTaB Ha3By koMmiTousoriil2z. Y €Bpocorosi Jlie Bke Kijdbka cOT
crieliajaizoBaHUX KOMITETIB, sKi MPaIlOI0Th Ha/l iMIJIEMEHTAalli€l0 mocTaHoB Paau!3,

I Bce x ocHoBHa (yHkuis KoMicii mossirae He B yXBaJieHHI IMOCTAHOB, & B TOMY, III0 BOHA
iHilit0€ W MiAroTOBMsE OIMBINICTL MPOMO3HIIiN, 32 IKUMH Paia npuitMae mocTaHoOBH, TOOTO €
HEeOoOXiTHUM CITiBaBTOPOM Ha CTaJlisIX HOPMOTBOPUOTO Tpoiiecy 4. Komicis Moxke BTpydarucs B
3aKOHOTBOpPUHil mpolec y Mexxax €C Ha Beix 1Horo eramax, ujo0 MmoJieriuTH JOCATHEHHS KOM-
npomicy Mix uneHamu Panu, a Takox Mixk Pagoro Ta €ponapnamentom. [1pu oMy BoHa MO-
)K€ 3MiHIOBaTH CBOI MPOTO3MUILiT.

BonHouac Oyno 6 mepebinblieHHSIM BBaXkaTH, 110 6e3 mpono3uniidi Komicii Paga npaktuy-
HO HE MOXXe MpHUMAaTH MOCTaHOB. UWCieHHI ToNoXeHHs Yroau HajaioTh Pami Take mpaBo
(ct.ct.72, 187, 190, 207, 283 JloroBopy mnpo 3acHyBanHs €C). Binbi TOro, B JesIKUX BUMAI-
kax Komicist HaBiTk 3000B's13aHa roTyBary npono3uii s Panu (c1.208 JoroBopy mpo 3acHy-
BaHHs €C).

HaiiBaromimumu € moBHoBaxkeHHs KoMicii B raiyssx, B sSIKUX JepKaBU-4JIEHH Mepeaain
€C 3HauHy YacTKy CBO€I KomreTeHlil. [0 HUX Halexarh MepeayciM aHTHMOHOIIONBHE 3aK0-
HOZIaBCTBO, CHiJIbHA CUTBCHKOTOCTIONAPCHKA MONITHKA, CITIJIbHA TOPTOBENbHA MOJITHKA, 30JH-
JKEHHs 3aKOHOJIaBCTBa TOIIO. 30Kpema y cdepi, sika CTOCYEThCS MPaBHJI KOHKYpEHIi Ha
CHiNBHOMY pUHKY, KoMicist cTeXuTh 3a JOTpHUMaHHAM NPUHIOWIIB KOHKypeHwii (cT.cT.81, 82
Jorosopy npo 3acHyBaHHs €C) i B pasi ix nopyIieHHs MoXke NpuiiMaTH MOCTaHOBM TPO 3a-
MPOBA/XKEHHs CaHKUill y BUMIAAi wTpadis uu miarexiB ado BU3HABATH HEAIMCHUMM yTOIH,
yKJIaJeHi 3 mopyIleHHsM npaBui KoHKypeHuii. [Toctanosu Kowmicii, siki HaknanaroTh (iHaH-
COBi 3000B'13aHHS Ha Cy0’€KTH (HE Iep)KaBH), € 0OOB'SI3KOBUMH U TiJISITal0Th BIPOBAKEH-
HIO B TPUMYCOBOMY MOPSAIKY 3TiTHO 3 IIMBIJILHO-TIpOIIeCyalIbHUMH HOPMaMH, sKi Tit0Th y Aep-
JKaBi, Ha TepUTOPii K0T BOHM 3/ilicHIOOThCS (CT. 256 JJoroBopy mpo 3acHyBanHs €C). Yroau
MiX MiAMPUEMCTBAMHU, IO TiANAAAI0Th Mij A0 MpaBUJl KOHKYPEHIIil, MatoTh OyTH 3apeecTpo-
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BaHi B Kowmicii. HezapeectpoBani yrogu BusHatoThcst Hefifichumu. OgHax Komicist moxke cka-
COBYBaTU i yxe 3apeecTpoBaHi yroau. SIKio yroja, BU3HaHA HefilicHOIO abo ckacoBaHa
Kowmiciero, mpomosxye nmistu, KoMicis MOXke yXBaJIUTH TOCTAHOBH, SIKi 3aCTOCOBYIOTH I10JIO-
JKEHHSI TIPO CaHKIIii.

VYrona mpo 3acHyBaHHA €C BCTaHOBIIOE TAKOX 3araibHi MOJOKEHHS, SIKi CTOCYIOTBCS OT-
pumanss Kowmiciero Bin gepskaB-uneHiB iHpopMarllii Ta mpoBeeHHs Oyab-sIKUX epeBipoK I10-
JI0 BUKOHAHHS MOKJIaJICHUX Ha Hel 3aBiaHb (CT.284).

KonkpeTHili moBHOBaXkeHHS! MOXYTh OyTH noknajeHi Ha Komicito akramu Paau.

VY pasi nopymeHHs JepKaBolO-WICHOM MOJIOKEHb YCTAHOBYOTO TOTOBOPY, & TAKOXK aKTiB,
npuidHATHX iHcTHTyTaMu €C Ha ixHili ocHoBi, Komicis moxe 3BepHyTucs mo Cymy €C
(c1.226). Ilpn 1ipboMy AJisi TAKOTO 3BEpHEHHs He TOTpiOHA MomepeHs 3rofa Bija aepikaBu-To-
PYUIHHULI.

VY cdepi 30BHIiLIHIX 3HOCHH KoMicist BeZie meperoBopH 1100 YKJIaJaHHs yrof Big imeni €C
(ct.300.1). Bona BiagmoBigae 3a MiATpUMAaHHS BiAHOCHH 3 iHIIMMH MDKHApOJHUMH Op-
ratizauiamu (ct.ct.302, 303, 304).

Hesxi Gynkuii Komicii 30iraroTecst 3 TUMH, SKi 30iHCHIOIOTh CeKpeTapiaTh iHIIMX MiXHa-
poaHux opranizaniit. 3okpema, Kowmicis Beme mociimpkeHHS ISl TOCSTHEHHS CHITBbHUX 3a-
BIaHb, 110 ctosATh nepen €C (c1.209), myOunikye 3aranbHi 3BiTH PO MisJIbHICTh CIIBTOBAPUCT-
Ba (cT.212).

VYV mexax Yroau npo €Bpocoro3 Kowmicist pazom i3 Pajoro Hece crijibHy BillOBiJabHICTh
3a BUpOOJIeHHs il peasntizalito 30BHILIHBOI NoNiTHKU COr03y B yCiX Tajy3sX, OXOIUIEHUX Yro-
noto (cT.cT.3, 14.4, 22). Komicist 3000B's13aHa HalaBaTy BiAMOBiAHY MiATPUMKY IeprKaBi, KOT-
pa ronoBye y €Bpocorosi (ct.18.1, 2). 30kpema, y BUMaAKax, IO BUMAararoTh HeEralHWX
pimens, ep:xaBa, KOTpa roJIoBye, Ha MpoxaHHs KoMicil Moxe CKITMKaTH 1mo3adyeproBe 3acifgaH-
Hs1 Panu (c1.22). Pa3om i3 Heto Komicis Moxke OyTu ynoBHOBaxkeHa Panoro BecTu neperoBopu
LI0/I0 YKJIalaHHs MiXKHAPOAHUX yTo y cepi crijbHOT 30BHILIHBOT MOMITUKU i MOMITHKY Oe3-
nekn (ct.24). BoHa Takok 37ifiCHIOE KEpIBHHMIITBO CBOIMH TpEACTAaBHUITBAMHU Yy TpPETiX
KpaiHax, y Mi>KHApOJIHUX OpraHizallifx Ta Ha Mi»XHapOJHUX KOH(DEPEHIIiIX TAKUM YUHOM, 11100
3a0e3MeunTH peai3alliro CIiJIbHUX MO3UIliH i ciyibHUX Aiit €Bpocoro3dy (cT. 20).

VY mexax chiBpoOiTHUITBA B raly3i OXOPOHM MOPSIKY Ta MPABOCYANS Y KPHMiHATBHUX
cnpaBax Kowmicis moke iHiLitoBaTH MPUHHATTA AOKYMEHTIB y (opMmi pillleHb, Yyrox TOILO,
CIPSIMOBAHMX Ha peaizallito Takoi chiBmparli (cT. 34).

Bona mae moBHOBaxkeHHs 3Bepratucs a0 Cydoy IIOAO 3aKOHHOCTI TaKUX JOKYMEHTIB
(cT. 35.6).

Kowmicist 1H(1)opMy€ €BponapiaMeHT PO PO3BHUTOK CITIBITPAIli y TaTy3i OXOPOHHU MOPSIKY Ta
paBOCY/NS Y KpI/IMlHa.HLHI/IX crpaBax (ct. 39.2), Hamae BUCHOBKM Pafi mono MoXIHBOCTI
TiCHiILIIOI cHiBmpali B il ramysi Mi>k OKpeMUMHU JieprKaBaMu-HIieHaMu (ct. 40.2).

Hapewri, Komicis Moxe momaBaTyd MpOMO3ULIii 1100 BUHECEHHS MUTaHb, SKI PETYIIOE
cT. 29 loroBopy mpo €BpOCOr03, CTOCOBHO CTBOPEHHS 30HH OE3MEKH Ta CIPABENIUBOCTI B Me-
xax Coro3y, o posainy 1V JloroBopy mpo 3acHyBaHHs1 €C, 10 OXOIUTIOE PeTyIIOBaHHS BUAAYI
Bi3, HaJJaHHA MPUTYJIKY, iMMirparii To1o.

VY coepi 3abe3neueHHs HOpMaTIBHOTO (QyHKLiOHYBaHHS €Bpocoro3y Kowmicis moxke BHCTY-
naru nepes Pamoro 3 mogaHHAMMU 100 MOPYIIEHb OCHOBHUX MPHUHLUIIIB, HA AKUX 0a3yeThCs
€Bpocoro3.

Komicig Mae KOHCYBTaTUBHI TOBHOBAXKEHHS y MUTAHHSAX, [OB'SI3aHUX 3 YHECEHHSM 3MiH i
JIOTIOBHEHB JI0 YCTAaHOBYMX yron mpo €Bpocoro3 (cT. 48), a TakoX MIOA0 MPUHHATTS HOBUX
YJIEHIB JI0 1IbOTO YTpyTMOBaHHs (cT. 49).

Hiuupkuii gorosip, CHpHMOBaHI/II/I Hacamnepes Ha pe(bopMyBaHHﬂ lHCTI/ITyHII/IHOFO Me-
XaHi3My €Bpocoro3y y 3B’sA3Ky 3 MailOyTHIM po3MIMPEHHSIM 11i€] opraHisailii, BHOCUTb 3MiHH
Jo uncenbHoro ckiany Komicii €C. 3okpema, Hiliibkum 10roBopom nepeadadeHo, mo micis
2005 p. Komicisa ¢opmyBaTumMeTbca Ha 3acafax, KOJM KOXKHA KpaiHa-4JieH MaTHUMe OAHOTO
xomicapa. Ilicnst Toro, sk YMCENBbHICTH KpaiH-4wIeHiB JocArHe 27, KilbKiCTh KOMicapiB Oyze
3MEHIIEeHO. [X TOUHY KiJbKiCTh i MOPAAOK poTallii BU3SHAYaTUMYTh HA OCHOBI OJTHOTOJIOCHOTO
pimienHs Pamu €Bpocoro3dy. [onoBa ta unenu Kowmicii 3arBepmkyBaTiMyThesi KBalliikoBa-
HOO OiJIBIICTIO, & HE OJHOTOJIOCHO, SIK Temep!s.

108



Mypastlios B.l. HagHauioHanbHi iHCTUTYTK B cMcTeMi opraHiB €Bponeincbkoro Coto3sy

€BporneichKuil mapJaMeHT, He3BaXKaroul Ha MPEeTeH3ilHICTh cBOeT Ha3Bu (10 1962 p. BiH
iMeHyBaBcsi AcaMOJie€r0), MOKH 110 HE CTaB CIPaBXHIM MapiaMeHTOM, OCKiJIbKH B 3apPOJIKOBO-
My cTaHi nepeOyBae HOro 3akoHO/aB4Ya QYHKIIisl, 0OMEXEHi 0ro KOHTPOJIbHI TOBHOBAKEHHSI,
a TakoXK KOMIIETEHIIis [IO0 MPUIHATTS OIOKeTy €BpoCcoro3y. BUHUKHEHHS [[bOTO iHCTHTYTY
nepeayciM Oyo ToB'si3aHe 3 HEOOXiAHICTIO HaJaTH JEMOKPATHYHOTO XapakTepy iHCTH-
TYLiHOMY MeXaHi3MOBi €BpOIECHKOTO CIIiBTOBAPHCTBA, AiSTIBHICTh SKOTO MPAKTUYHO BUBE-
JieHa 3-11i]] KOHTPOJIIO HalliOHAJIbHUX TapiaMeHTiB.

BonHouac Tpeba Matu Ha yBasi, 110 €BponapiaaMeHT € TUM IHCTUTYTOM €BpOCOrO3y, KU
Ma€e HAMOLTBIINH MOTEHIIia MOA0 PO3IIUPEHHS MOBHOBAYXEHD Y MEKaX CITiBTOBapUCTBalo.

€BpomnapiaMeHT Jlie He3aJIe)KHO BiJ IepkaB-4ieHiB. BiamoriaHo 10 monoxenb JloroBopy
npo 3acHyBaHHA €C, BiH CKIIaAa€ThCsl 3 MPEJACTABHUKIB HAPOIIB JepiKaB, 10 00'€IHAINCE Y
CIiBTOBAPHUCTBO, SIKUX OOMPAIOTH MPSIMUAM 3arajibHAM TOJIOCYBaHHSIM Ha I'SITHPIYHUNA TepMiH
(c1.190). IToku wro uneniB €pponapaamMeHTy oOMpParOTh BiANOBIAHO 1O HALIOHAJILHOTO 3aKO-
HOJaBCTBa JepkaB-ulieHiB. 3a BUHATKOM Benukoi bpurtanii, ika BUKOPHUCTOBY€E MaKOPUTAPHY
cucteMy BUOOpiB, BUOOPH 10 €BpomnapiiaMeHTy B iHIIWX AepKaBaX-4IeHax Bil0OyBalOThCA 3a
nporopiiifHoto cucteMoro. OqHaK nependadaeThes, Mo €BPOoapIaMeHT MiATOTy€e MPOIO3HIIiT
po BUOOPH BiAMOBIAHO 10 MPOLEAYPH, OJHAKOBOI JUTS BCiX JieprKaB-ujieHiB, ab0 BiAMOBiIHO
JI0 TIPUHIUMIB, CIIJIBHUX JUIS IUX AepxaB. KilbkicTh mapiaMeHTapiB Bill KOKHOT JiepiKaBu-
YlieHa 3aJIe)KUTh Bil KiJbKOCTI i1 HaceneHHs. HaiOinbmum € npencraBHUITBO HiMeuunau —
99 mapnamenrapiB. @panuis, Itanis Ta Benuka bpurania matots 78, Icnanis, [Tonbima — 54,
Hinepnanaun — 27, I'peuis, [optyranis, benbris, Yecbka Pecnybiika, YropiuHa — 24, [se-
i — 19, Asctpis-18, Hanis, ®iansunis, CnosauunHa — 14, Ipnangis, Jlutea — 13, Jlateis — 9,
Crnogenist — 7, Ecronis, Kinp, JltokcemOypr — 6, Manbra — 5 nenyrariB (c1. 11 JloroBopy npo
npueaHanHs). [Ipote 3a KiJIbKiCTIO 0¢i0, AKUX MPEJICTABIISAIOTH ISy TaTH, lIepeBary MaroTh He-
BeJIMKi KpaiHu-uneHu. JIis mopiBHAHHA: OnWH aenyTar i3 JltokceMOypry nmpezactaise 68 Tuc.
oci0, a 3 Himeuunnu — 820 tmc.!7.

He3Baxkarouu Ha po3imupeHHs: €BpOCOI03y, KiJIbKICTh WieHiB €BpONapiaMeHTy He Ma€ Tie-
pesutntyBaru 700 (ct. 189).

Jemytarn €BponapiaMeHTy MOXYTh OyTH OHOYACHO WIEHAMH HAIliOHAJBHUX OpPTaHiB 3a-
KOHO/IaBYO1 (aJie He BUKOHABYOI) BlaAu. BoHM TakoX He MalOTh MpaBa BXOAWTU 10 CKIAAY
Kowicii, Pagu, Cyny, PaxyHkoBoi nanatu, EkoHoMiuHOTO Ta couianbHOro KoMiteTy, Komitety
perioHiB, €BponelHchKOro iHBECTULIHHOro OaHKy, MPOTE MOXYTh BECTH MiJNPUEMHHLBKY
IISUTBHICTB 8.

e ogHUM BaKJTMBHM YHHHUKOM HE3aJIe)KHOCTI €BpOMapiaMenTy € 00'e THaHHS eIy TaTiB
y TOJITHYHI mapTil Ta (pakiii Ha 3araabHOEBpONeiicbkkoMy piBHi. Lle po3misaaeThes K Bak-
TMBa nepeayMoBa i GopMyBaHHS €BPONECHCHKOT iIEHTUYHOCTI i BimoOpakeHHS MO TUYHOT
BoJi rpomanasH Corozy (cT.191). B €BponapnameHTi cTBOpeHi Taki eBpomeichbki maprii Ta
q)paKui'l" €Bponel71<:m<a HapoJiHa HapTiH HapTiSI eBponeﬁCLKI/IX collianicTiB, AnbsHC JibepaniB
i ,ueMOKpaTlB 3a €Bpony, O6’enHaHi eBpomneichbki JiBi; CkaHIMHABCHKI 3€JeHi (J'[lBl) Coto3
€BPOMEHCHKIX pa,I[I/IKaJ'IlB HesanexHi 3a €Bpory Hamiif, He3zanexHicTs i JeMokparis, mosa-
napTiiHi Ta iHmIi.

[TapnamenTapi MpoBOASATH IOPiUHi cecil, sIKi PO3MOUYNHAIOTECS Yy APYTHi BiBTOPOK Oepes-
Hs1. B po0oTi ceciii € peryssipHi nepepBu i poboTH B KoMiTeTax €BpomnapiaMeHTy. OCKUTbKU
TPUBAJIICTb cecii CTAHOBUTH OJMH TIKICHb Ha MiCSlb, TO Ha PiK, K MpaBuio, npunagae 12
ceciii. Bonu BinOyBatotbcs B M. CTpacOyp3i, B Tak 3BaHiii [lanari €spomnu. [lependaveno it mo-
3a4eproBi cecii mporo oprany, siki mpoxoasath y bprocceni. Tak camo mpaioroTs i 17 mo-
CTilTHUX KOMiTeTiB €BpomnapiaMeHTy: 3 MUTaHb 30BHIIIHIX 3HOCHH, MPaB JIFOAWHU, Oe3MeKH Ta
MOJIITUKN 000POHU; 3 OIOPKETHUX MUTAaHb; 3 OIOKETHOTO KOHTPOJIIO; TIPaB Ta cBOOOI rpoMa-
JSH, FOCTULIT Ta BHYTPIIIHIX CNpaB; 3 eKOHOMIYHMX i BAIOTHUX MHUTaHb; 3 IOPUIMYHUX ITH-
TaHb Ta MUTaHb BHYTPILIHBOTO PUHKY; MPOMHUCIOBOCTI, 30BHILIHBOT TOPTiBIi, TOCIiIKEHb Ta
SHEePreTHKHY; 3alHATOCTI Ta COLiaJIbHAX CIIPaB; HABKOJIHMITHBOTO CEPEIOBUINA, TPOMaICHKOrO
3[0POB’S Ta MOJITHKH 3aXUCTy IMPaB CIIOKUBAiB; CLTLCHKOTO TOCIIOAAPCTBA W PO3BUTKY ar-
papHOTO ceKkTopa; prbanbCcTBa; PEriOHATBLHOI MOJIITUKH, TPAHCIIOPTY U TYpPHU3MY; KYJbTYpH,
MOJIOfIi, OCBiTH, 3aC00iB MacoBoT1 iH(opMaIlii Ta CIOPTY; PO3BUTKY Ta CIiBPOOITHUIITBA; 3 KOH-
CTUTYLifHUX NMUTaHb; 3 MUTAHb MPaB JKiHOK Ta PIBHUX MOXJIMBOCTEH; 3 MUTaHb METHLIH.
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KomiteTn roTyroTs ik 4eprosi cecii IIbOro opray, Tak i 3ycTpiui MOJNITHYHHUX TPy, SKi
npeJcTaBieHi B €BpomnapiaMeHTi. €BponapiaMeHT 00Mpae rojoBy 3-MIOMiXK CBOIX WJIEHIB (CT.
197). TonoBi nomomMararoTh KepyBaTu poO0TOH €BpornapiaMeHTy Bille-TOJIOBH, TPE3uis, Ko-
Jerist kBecTopiB Ta KoH(epeHIis roniB ¢pakuiil. PimeHns €BponapiaMeHTy, K MpaBHio,
MPUIMAIOTHCS a0COMIOTHOO OUTBIIICTIO ronociB (cT. 198).

VY cucTeMi iHCTUTYLIITHOTO MEXaHi3My €BpONeichbkol iHTerpalii €BponapJaMeHT BUKOHYE
HM3KY BaKIMBUX (yHKLi. 30kpeMa, BiH € (opyMOM Ui MPOBEICHHS JAEMOKpaTHYHUX Je-
6aris. Moro noBHOBaXKeHHs 30cepe/KeHi B TAKMX cepax, K ydacTh y HOPMOTBOPYOMY IIPO-
1eci, KOHTPOJIb HaJ AisUTbHICTIO iHCTHTYTiB €BPOCOIO3Y, 30BHIIIIHI 3HOCHHH, (hiHAHCYBaHHS
TisSTBHOCTI €BpOCOO3Y.

VHiKaJIBHOIO € pojib €BpoNapiIaMeHTy K IHCTUTYTY 3 MOJITHYHOTO JIOOIFOBAaHHS MIPOIECIB
€Bponeiichbkol iHTerpallii. 3aBasku TOMY 110 BiH 00'€THy€ MPENCTAaBHUKIB MOJITHYHUX TEUiid,
rpyn i mapTiii €eBpomelchKUX KpaiH, e mpoxuBae Onuszpko 400 MiIH HacesjeHHs, 3 Horo
iHilIaTUBAaMU IIO/I0 HANpPSMIB NAJbIIOI CHIBIpalli BaKKO HE paxyBaTHCS OpraHaMm Jep KaB-
YJIeHiB Ta iHIUM iHCTUTYyTaM €Bpocorosy. Tak, €BponapnaMeHT CTaB OJIHUM 3 iHimiaTopis
CTBOPEHHS €BpOCOI0O3y K y KOHUENTYaTbHOMY IJIaHi, Tak i B MPaKTHYHOMY, KOJIA 32 Horo
HiATPUMKH 6me CKJIMKaHi MiXKypsIOBi KOH(bepeHnu Ha SIKUX OyJIM BUpILICHI MUTAHHS CTBO-
PEHHSI €KOHOMIYHOTO, BaJIOTHOTO W TONTHYHOTO coro3iB. J[Ba #oro mpencraBHUKW Opaim
y4acTh y TIEperoBopax MIOAO MiANMUCAHHS AMCTEpAaMChKUX YTOM, AKi 3aKjiajiy IiJBaJIMHU
JANBIIOTO PO3LIMPEHHS KOMIIETeHLT €BpOomapiaMeHTy B yCiX TPhOX Taly3siX MisUIBHOCTI
€Bpocoro3y.

[Tonituuni neGaru B €BpornapiaMeHTi iCTOTHO BIUIMBAIOTh HA BU3HAYEHHS KPOKiB, CIIPSMO-
BaHMX Ha MOTJIMOJIEHHSI €BPOMEMCHKOI IHTErpallii.

[lomo 3akOHOJABYMX MTOBHOBaXKEHB €BpOIapiIaMeHTy, TO BOHHU JIy’ke 0OMeXeHi. YCTaHOBYi
yroau Hajanu €BporapiaMeHTOBI MOBHOBAXKEHHS 11100 (popmymoBaHHﬂ THIOJIOXKEHb Ta yXBa-
JICHHS aKTiB BTOPHHHOTO 3aKOHOAABCTBAa €BPOCOIO3Y B TiCHIH CHiBIpali 3 iHITMMHU iHCTUTYTa-
mu €C (ct.c1.251, 252 JloroBopy mpo 3acHyBanHs1 €C).

LupmyMu € KOHTPOJIbHI MOBHOBaXKEHHSI €BponapiaMeHTy. BiH BBa)XXaeTbcsl iHCTUTYTOM,
30aTHUM 3ICHIOBATH I€MOKPATHYHHUI KOHTPOJIb HAJI iHIIUMH CTPYKTypamMmu €BpPOCOI03Y.

Cepen KOHTPOJIBFHHUX TMTOBHOBAXXEHb €BpOMapiaMeHTy HalBaKJIMBIIIMMH € TIPaBO Ha BUHE-
CeHHs BoTyMy HenoBipu Kowmicii. 3 Takoro npono3uiii€to Moxe BUCTYNIUTH KOKEH WieH €Bpo-
napjaMeHTy. B pasi, sSIKIio BOTYM HeIOBipH MiATpUMAE MO/BiitHA OibIIiCTh, TOOTO JBI TPETH-
HU TOJIOCIB, SiKa TIPEJCTAaBIIA€ OUIBIICTh JepKaB — wieHiB €BponapiaMeHTy, yci WieHH
Komicii konektuBHO moaaroTh y BifactaBky (cT. 201 JloroBopy mpo 3acHyBaHHs €C). 3a Bcro
icTopito icHyBaHHsS €BpOCOI03y MUTAHHS NP0 BOTYM HenoBipu Komicii ctaBuiiocs Ha royiocy-
BaHHs JnIe ofuH pasld. Lle mosicHIoeThes THM, 110 10 civHs 1995 p. €BponapnameHT He GpaB
Hisikoi yuacTi B mpu3HadeHHi uneHiB Komicii — ix npusHauanu ypsau aepxkas-aieHis. Tomy He
Oyno Hisikol rapanTii, o HoBHi ckian Komicii 3BaxatiMe Ha OakaHHA €BpomapiaMeHTy. 3
ciuns 1995 p. Oyna 3anpoBapkeHa HOBa Mpolielypa BU3HaUYeHHs ckiany Komicii, B Mexax sikoi
€BpomnapiaMeHT JicTaB MMPaBo Ha 3aTBEPIKEHHS ii WieHiB. | xoua KOHTPOJIbHI TOBHOBAXKEHHS
mono Kowmicii Bce me mocnabneHi, OCKinbkH €BpomnapiaMeHT He MOXe BiAMPaBIATH Y
BiJicTaBKy meBHOro wieHa Kowmicii, Bce sk Ha NUIAXY 10 BUMpPaBJICHHS I1i€l cuTyalii Bxe 3po0-
JICHO MepIuuii Kpok: €BponapiaaMeHT 3aTBEPKy€ i MOXKe BiTPaBISATH Y BiICTaBKy uepe3 BU-
HECEHHS BOTYMY HEJIOBipH JJBOMA TPETUHAMU CBOIX ujieHiB rosioBy Komicii (ct. 214 JforoBopy
npo 3acHyBanHsa €C).

Jnis peanizalii cBOiX KOHTPOJBHUX MOBHOBaXKeHb 1100 Komicii €BponapiaMeHT MHUPOKo
BUKOPHUCTOBYE IHCTUTYT iHTeprenswii, kosu Kowmicist BiAnoBiae ycHO 41 MUChbMOBO Ha 3aru-
TaHHS, MOCTaBlieHi fenytaramu. KpiM Toro, €BpomnapiaMeHT MOPiYHO 3aTBEPKYE MPOrpaMu
nismeHOCTi Komicii Ha HOBHIA pik 1 3araibHi 3BiTH Ipo ii poOoTY 3a pik, 1o MuHae (c1.197 Ho-
roBopy mpo 3acHyBaHHs1 €C). Yci 1i npoueaypu cBiyarh, o 3akjiageHo OCHOBYU MOJITUYHOT
BinnosinangbHOCTI KoMmicil nepen €BponapiaMeHTOM.

KonTpons €sponapiamenty 3a AisieHicTio Pagu € Habararo ByxuuM. Tak, Pagy 3acmyxo-
Bye €BpomnapiaMeHT BiJNOBIIHO A0 NpoUeaypH, Ky BcTraHoBuiIa cama Paga (ct. 197 Joroo-
py mipo 3acHyBaHHs €C). [Ipasuio 19 npouenypu Pagu nependavyae MOXKIUBICTh HATPABIATH
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rojoBy abo wieHa Panu ans ywacti B ceciax €Bponapiamenty20. [lounnaroun 3 1960 p.,
BiIMIOBITHO IO TIPAKTHKH, sIKa CKJIANAacs, TojioBa Pamy ycHo 3BiTye mepen €BpomnapiaMeHTOM
PO AisUTLHICTh OYOJIOBAHOTO HUM OpraHy 3a MUHYJIHH piK.

o crocyethes €Bponeiicbkoi Pagy, To BoHa 3000B's13aHa iHopMyBaTn €BponapiaMeHT
Mpo XiJl CBOIX 3acifiaHb i HaJCUIaTh HOMY IOPIYHUI MUCEMOBUH 3BIT MPO Pe3yJIbTaTH CBOET
nismbHOCTI (cT. 4 JloroBopy mpo €Bpocoro3).

Jlnist 3aificHeHHST CBO€T KOHTPOJIBHOT (yHKLIT €BponapiaMeHT HaileHUH MOBHOBAXKEHHS-
MU IPOBOAMTH PO3CITinyBaHHs. Tak, Ha BUMOTY YBEpTi HOTo WieHIB BiH MOXe CTBOPUTH THUM-
YaCOBUH KOMITET 3 METOI pO3CIiAyBaHHSI HMOBIPHOCTI MOPYIIEHb YK MOXHUOOK y BHPOBAI-
keHHI mpaBa €C, 3a BUHATKOM BHIIQJIKiB, SKIO BUsBIEHI (DakTH pO3MIAAOTHCS B CYII,
(ct. 193 HdoroBopy npo 3acHyBaHHa €C). Hac icHyBaHHA CJ1i140r0 KOMITETY HE MOXKE TIepeBU-
nryBatu 12-MicsiiHOTO TepMiHY.

€BpomnapiamMeHT Ha 4Yac oro MOBHOBKEHb Micis KOXHHUX BUOOPIB MPU3HAYAE YIIOBHOBA-
JKEHOTO 3 TIPaB JIIOAMHU — oMbyacMaHa. oMy HajaHi MOBHOBaKeHHsS NMPUIMATH CKaprH Bifl
OyIb-KOTO TPOMAJSTHMHA CIiBTOBAPUCTBA, OYIb-IKOT (i3WYHOT UM FOPUANYHOI OCOOM, sKa
MelIKae abo Ma€e 3apeecTpoBaHuil odic B OfHIH 13 AepxKaB-wWiIeHiB, 00 MOPYLIEHb y AisIb-
HOCTi iHCTHTYTIB Ta opraHiB €C, okpiM cygoBux. OMOyIcMaH MOXKe TPOBOAUTH PO3CITiTyBaH-
HS TIPaBOMOPYIICHb HABiTh i3 BJIACHOI iHilliaTHBH W iH(popMye 0coly, ska mojaBaia cKapry,
Ipo pe3yJbTaTh Takoro posciimyBaHHs (CT.cT. 21ta 195 JloroBopy mpo 3acHyBaHHs €C).

Lle o3Hauae, MO HA MPAKTUII HABITH TPOMAISHU YKpaiHH, SIKIIO BOHU MAlOTh 3apEECTPO-
BaHi B iepkaBax-uiieHax €C odicu, MOXKyTh 3BepTaThcs 10 oMOyIcMaHa, SIKIIO TXHi mpaBa 1mo-
py1LIyIOTh iHCTUTYTH 260 opranu €C.

VYcraHoBUMMM yrogaMu rependaveHi pisHi GopMu ywacti €BpomapiaMeHTy B ramysi
30BHIIIHIX 3HOCHH: BiJl KOHCYNIbTAIiM 0 HaJaHHS 3roay Ha Ti uM iHmn fii. Tak, yrogm mpo
CTBOpEHHs acolialiil 3 onHier0 yu Oinblie aepkaBaMu abo Mi>XKHAPOIHUMH OpraHi3alismMu,
Yroziy, siKi CTBOPIOIOThH IHCTUTYIIIMHI paMKHU LUISIXOM OpraHi3ailil mpoueaypu CIiBmpari, yro-
JM, SIKi MalOTh BaKJIMBi OrO/pKeTHI Hacniaku s €C, Ta yroau, siki MiCTATh MOTPaBKU IO
aKTiB, MPUHHATHX i3 3aCTOCYBaHHsI POLIEYPH CIIIBHOTO MPUHHATTSA pimeHs Pagoro Ta €Bpo-
napJaMeHTOM, YKIIaJaloThCs Micias oTpuMaHHs 3road €Bponapnamenty (c1.300.3 Jorosopy
npo 3acHyBaHHs €C), sIKWil TaKoX JIa€ 3ro/ly Ha TOYATOK MEeperoBOpiB MPo MPUHHATTS JAepKaB
Jo €Bpocorosy (cT.49 [lorosopy npo €Bpocoro3).

3roga €BponapiaMeHTy HeoOXigHa i s BKUTTS 3aXOMAiB MPOTH JEP)KaB-YJICHIB, SIKi BUM-
HSIOTh ICTOTHI YMHUCHI TIOPYIICHHS IPUHIUIIB, Ha SKUX 6a3zyeThcss €Bpocoro3 (cT. 7 JloroBo-
py npo €Bpocoro3).

V pasi ykiagaHHs BCiX iHIIMX MDDKHApOIHHUX YTof, OKpPiM TOProBeJIbHUX, €BponapiaMeHT
HaJlae KOHCYJbTalii. 3 €BponapiaMeHTOM MOBHHHI KOHCYJIBTYBaTHCS U y pa3i BHECEHHS 3MiH
JI0 ycTaHoBuuX yroJ (cT.8 JJoroBopy npo €Bpocoro3).

€BpomapiaMeHT TaKOK MPUYCTHHN 1O MPOBEICHHS CIUIHHOI 30BHIIIHBOI MONITHKH Ta
NoJIITHKK Oe3rneku. BiH KOHCYJIBTYE epiKaBy, 1110 TONOBY€ B €BPOCO03i, 3 MPUBOY 3/iliCHEH-
Hsl CMUJIBHOT MOJIITUKM B IUX Taly3sX, a TAKOXK MOXKE 3BEpTaTHCA 3 LIMX NMUTaHb A0 Paau i na-
BaTH il pekoMeHauii. €BponapiaMeHT OpraHizoBye IIOPiYHI JUCKYCii PO CTaH CIpaB y LUX
ranmy3sx (ct. 21 JloroBopy npo €Bpocotro3). BingnosigHi komiteTn €BpomnapiaMeHTy MOXYTb
3Beprarucs no I'enepansHoro Cexpetapst Pany, sikuii BukoHye 000B’s13ku Bucoxkoro [Ipencras-
Huka y crnpasax C3IIIIb 3 meToto oTpuManHs iHpopmMaLil npo nepeadayeHi BUTpaTH, AKLIO B
MeXKax Ii€l TIONITHKN YXBATIOIOTLCS MOCTAHOBH, 110 MAtOTh (DiHAHCOBI HACIIIKH, TA CTOCOBHO
BCiX iHIIMX (hiHAHCOBMX ACIEKTiB, OB’ SI3aHUX 3 BUKOHAHHSIM aKTiB, yXBaJICHUX y Wil ramysi.

B pamkax cniBpoOiTHULTBA B rany3i OXOpPOHH MOPAAKY Ta MPaBOCYAAS Y KPUMiHAJbHHUX
crpaBax €BponapiaMeHT HAMIJICHNI IEBHUMH KOHTPOJIBHUMHE Ta KOHCYJIBTaTUBHIMHU MTOBHO-
BAXEHHAMH. 3 IIi€l0 METO0 InependaveHi koHCynpranii Pagu 3 €BponapnaMeHToM 10 MpHii-
HATTS PaMKOBHUX pillleHb Ta KOHBEHIIH; HaTaHHs IepKaBoo, IO TOJIOBYe B €BpOCOI03i, Ta
Komiciero €C indopmarnii €BponapiaMeHTOBI MPO XiJl AMCKYCiHl y Wit ramy3i crniBpoOiTHUIIT-
Ba; MOXJIMBICTh 3BEpHEHb €BpomnapnamMeHTy A0 Paau 3 3anutamu mpo HaJaHHS 1 peKOMeH-
Jalliif, a TakoXX LOpiuHi 0OroBOpeHHs pe3yNbTaTiB HisiabHOCTI y wLilt cdepi (cT. 39 Joroopy
po €BPOCOI03).
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€BponapiiaMeHT Mae BaXJIMBi TOBHOBa)KEHHS B OIOMKETHiH ramysi. BromxeTHi pedopmu
1970 ta 1975 pp., cnpsiMoBaHi Ha 3a0e3neueHHs1 CiBTOBAPUCTBA BIIACHUMU PECypcaMu, Po3-
[IMPWIA MOBHOBAXEHHS €BpoOMapiaMeHTy B Taly3i yXBalCHHS Ta BUKOHAHHS OIOIKETY
oprasizaiii.

Ha BinMiHy Bif GinbIIOCTi Mi>kKHApOIHUX OpraHizailiid, OromkeT €Bpocoro3y IiJIkoM (iHaH-

CY€ThCs 3 BIacHUX pecypciB (cT.269 JloroBopy npo 3acHyBanHsi €C), siki popMyroThes 3a pa-
XyHOK CiJIbCBKOTOCTIOAPChKUX BifjpaxyBaHb, MUTHUX 300piB ((ikcoBaHOro BifcoTky 1,4 %),
BiJl MOJATKy Ha J0/laHy BapTiCTh Y KpaiHax-uJieHaX, BHECKiB JAep)KaB-wIeHiB, iHIINX HAIXOM-
JKEHb (3UIMIIKY OFOKETHHUX KOIITIB 3a MOMEpeaHil pik, HAJAXOMKEHHS BiJ| iHBECTHUIIHIX
¢oHiB, Bin mTpadiB Ta CaHKIiHd, KOIITH Bil MPOAaXy PYyXOMOTO Ta HEPyXOMOro MaiiHa
TOIIIO0)?!.
_ Xoua Oromxer rotrye Kowmicis, €BponapiaMeHT Mae NpaBo 3MiHIOBATH MPOEKT OHOKETY.
Homy Takox HaJe)XUTh OCTaHHE CJIOBO y MpPUAHATTI abo BimxuneHHi Oromxkerty (cT. 272.6, 8
Jorosopy npo 3acHyBaHHs €C). Y TakoMy BHUMaJKy MOBTOPHOETHCS MpOLEAypa MPUHHATTS
oromxkety. Tpeba 3a3HAYNTH, IO B MUHYJIOMY €BpOMApIaMEeHT YK€ TPUYi BiIXHIISIB IPOCKTH
OromkeTy, 3anpornoHoBadi Kowmiciero i Pagoro22.

€BpomnapnamenT Hagae Komicii 1o3Bin Ha BUKOHaHHs OromxkeTy (cT. 276 JloroBopy mpo 3a-
cHyBaHHs €C).

BromxeTHi MOBHOBa)KEHHS AAIOTh 3MOTy €BpOIaplaMeHTOBI BIUIMBATH HA BCIO MOJITHKY
€Bpocoro3y.

Hiuupkuii 1oroBip yHIC 3MiHM JJ0 TIOJIOXKEHb YCTAHOBYMX JOTOBOPIB, 5IKi CTOCYIOTHCS TTH-
TaHb JisNTBHOCTI €BpomapiaMenTy. 30KpeMa, po3IUpeHi MOBHOBAXKEHHS BOTO opraHy. Bin
Moxe 3BepTarucs 3 mozoamu 10 Cyny €C 11010 3akoHHOCTI akTiB CriBTOBapHCTBA HE TiJIbKH
3 METOI0 3aXUCTY CBOIX MPEPOraTuB, K TENEP, a HA TUX CAMMX 3acaaax, o i AepKaBU-dJe-
Hu, Komicig ta Paga (ct. 230). Bin Takox Mae MPaBo Ha 3BEPHEHHS JI0 Cyzly €C, mob otpu-
MarTy Bi/l HOrO BUCHOBOK CTOCOBHO BiJITIOBIHOCTI MPOEKTY Mi>KHAPOAHOT YTOAM MOJOKEHHIM
Horosopy npo 3acHyBanns €C (ct. 300.6).

e omHrM HagHAIIIOHATEHUM iHCTHTYTOM y cHcTeMi €Bpocorosy € PaxyHkoBa manara. Bo-
Ha Oyna ctBopeHa B 1975 p. B ii cknani — 25 unewniB, mpusHayeHux Pasnoro micis koHCymbTalil
3 €BponapnamenTom. Unenamu PaxyHkoBoi mamatm MoXyTh OyTH 0COOH, SIKi Hamexaiu y
CBOIX KpaiHaX 0 OpraHiB 30BHIIIHBOTO ayAUTy, a0 THX, XTO Ma€ cleliajgbHy KBatidikarito
Juid uiei mocaau. TepMiH poOoTu uneHiB PaxyHkoBoOi manati — 6 pokiB 3 MpaBoM MepeodpaH-
Hsl Ha TIOBTOPHUI CTPOK.

Bukonyroun cBoi 000B's13kH, WieHN PaXyHKOBOT mMajaTy He MMOBUHHI OTPUMYBATH JKOTHUX
IHCTPYKIi#l Bi OyIb-IKOTO ypsiay 4¥ OyJb-SIKOTO OpraHy; BOHU TaKOXX HE MaroTh IpaBa OpaTu
y4acTh y Oyab-sKiil iHIIN AissibHOCTI. UneHn PaxyHKOBOT manaTty HaJileHi MpuBilesMu Ta
iMYHITE€TOM, aHaJIOT{YHUMU TUM, 1110 MaroTh cyani Cymny €C.

Ha Bumory PaxynkoBoi nanaru Cyn €C Moxe 3BUTBHATH OKpeMHX 11 WieHIB y ToMy pasi,
SKIIO BOHU MOPYUIYIOTH CBOI MOCaI0Bi 000B's13kK ab0 HE BIAMOBIAIOTH yMOBaM, Tiepeadade-
HUM JIJIs 1IUX TocaoBiiB (cT. 247 JloroBopy npo 3acHyBanHs €C).

J1o OCHOBHUMX MOBHOBa)KEHb PaXyHKOBOI MajiaT HaJIeXKaTh: MepeBipKa 3BiTiB MPO BCi 10X0-
v i Bugarku €C; po3mian 3BiTiB Mpo BCi Hoxonu i BUIATKH Bcix opraniB €C; miaroroBka
IOPIYHUX 3BIiTIB MiCNs 3aKiHYEHHA KOXKHOTO (PiHAHCOBOTO POKY; IMiATOTOBKY CHELiabHUX
3BiTiB 100 TIEBHUX NMUTaHb; HaJJAHHS BUCHOBKIB Ha BUMOTY iHCTUTYTiB €C; nonomora €Bpo-
napraMeHToBi it Pazi B peaizamnii HIMU TOBHOBa)KEHB IIOJJ0 KOHTPOJIO 32 BUKOHAHHSIM OFOI-
xkety €C (c1.248 JloroBopy mpo 3acHyBaHHs €C).

PaxyHkoBa najara mae npaBo 3Beprarucs 3 o3oBoM o Cyny €C y pasi nopyuieHHs ii mo-
BHOBKCHb.

Takum 4rHOM, Y €BpOCOI03i CTBOpPEHi i AiOTH HaIHAIIOHANBHI CTPYKTYpH, AKi CIiBIIpa-
LIOIOTh 3 MiKIep)KaBHUMHM opraHamu. Lle cTBoproe yHikanbHHMII cuM0io3 000x KaTeropiit
{HCTUTYTIiB, 3a0€3Meuyroul, TaKUM YHHOM, OallaHC MiK IHTepecaMH AepKaB-uylieHiB Ta
perioHansHOTO 00’ €¢HAHHA. HamHaIioHaTBHUM iHCTHTYTaM €BPOCOI03y BiIBeIECHA BaXKIINBA
pOJib B €BPOMEHCHKUX iHTErpaliitHux 00’emaHaHHsAX. OKpiM yIpaBiiHHS TpoliecaMu €BpPO-
neichKoT iHTerpallii, HaJHalliOHABHI IHCTUTYTH (B 0c00i €BpomnapiaMeHTy) 3iCHIOIOTh Jie-
MOKpaTUYHHUN KOHTPOJIb HaJl AiSTbHICTIO iHIINX iHCTUTYTiB €BPOCOO3Y.
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A.C. MAITKO, 0.0. JEMYEHKO

Anamonin Cmenanosuu Mauko, rkanouoam
IOPUOUYHUX HAYK, 3a610Y8ay Kkageopu MidcHa-
POOHO20 NMpasa ma NOPIGHAILHO20 NPABO3HAG-
cmea Incmumymy npasa imeni kHA35 Bonoou-
mupa Benuxozo MAVII,

0.0. [lemuenko, suxnadau Ilonmaecvkoeco
HayioHanvHoeo yHieepcumemy imeni FOpis Kon-
opamioka

CHIBPOBITHHUIITBO JEPKAB IOJI0 BCTAHOBJIEHHSI MIJKHAPOPIHOI
BIAMOBIIAJTBHOCTI 3A HAUMAHCTBO

JlokasnbHi Mi>kKHApOIHI KOHQIIKTH MiX JepxaBamMu abo BCEpeouHi Jep)kaB 3arpoXkyloTh
MiXKHApOAHIN Oe3nelli, 110 NoTpedye KOMILIEKCY 3axofiB A iX mikBifamii. Bimomo, mo Bnas-
HaTH KOH(IIKTH MiX Jep)kaBaMM UM €THOCAMM B OKpeMill JepxaBi MO)KHA JIMIIE 3aBISKU
TICHOMY CHIiBpPOOITHUUTBY AEp)KaB IJISIXOM MHUPHOTO BPEryJllOBaHHS CHOpPIB, AOTPUMAaHHS
MiXKHApOIHUX HOPM IPaBa, BCTAHOBJICHHS BiAIOBiZaTbHOCTI 32 iX MOPYLICHHS.

BaxxmuBoro mpo6iaeMoro Ui MiXKHAPOIHOI CITITBHOTH € TIOCUIICHHsI 00pOTHOU 3 HaliMaHCT-
BOM, KOTpe, He3BKAIOUM Ha 3yCHJUIA MiKHAPOIHUX OpraHizalii, nepxas, IIMPOKO 3aCTOCO-
BYETBCS i1 morenep. 3 ABISAIOTHCS HOBI popMHU (iHaHCYyBaHHS, BepOyBaHHS HaiiMaHILIB, iX BH-
kopuctanHs. OCTaHHIM YacoM HalMaHIB 3aJ1y4aroTh 0 TAKUX MDKHAPOJHHUX 3JI0YUHIB, 5K
TEpOpH3M, MPoax 30poi ToILO.

Lro mpobnemy B pisHux acnekrax mocnimkysanu L.I1. bnuienko, B.E. I'pa6ap, I''I. Ka-
niens, 1.1, Jlykamryk, [.I". JIsxos, JI.I1. MaptunoBu4, ®. Mepkce, P.A. Mionnepcon, B.I1. [Tanos,
O.I". Cokupko, M./I. lllapropoackkuii Ta inmmi. Lli aBTOpH aHaizyroTh epeBaXHO OGOPOTHOY
PI3HMX MOJITUYHUX CHCTEM i HE PO3KPHUBAIOTH 3MiH, IO BiIOyIHCs Y CBiTi OCTaHHIM 4acoM, —
y 90-x pokax XX it Ha noyarky XXI cT.

Mera HamOro JOCIHIPKEHHS TOJISATa€E B TOMY, 100 OIHWTU HAWMAaHCTBO 3 TO3MIIii
MDKHAPOJHOTO TpaBa, 3’sCyBaT NMpoOeMy BiAMOBITAIBHOCTI 32 3JIOUMHU, MOB’s3aHi 3 Haii-
MaHCTBOM.

3ayBakuMo, 10 HAMaHCTBO, SK MPABUIIO, MTOCITAE HA BHYTPIIIHBOAEPKABHUH MPaBOIIO-
PAIOK, MOPYIIYIOUYH HalliOHANBHE 3aKOHOAABCTBO. [IpoTe 11e ulle HaciIoK, SKHii CTOCY€ThCS
BUKOPUCTAHHS HalMaHI[iB y 30poiHUX KOH(IiIKTaX. 3a AETANBHIMIOrO aHaMli3y [bOT0 3J10YMH-
HOTO JIiIHHSI MOXKHA MepeKOHaTHCS, 10 NPOTUIIPaBHi i, MOB’s3aHi 3 BepOyBaHHAM, HaBYaH-
HiIM Ta (iHAHCYBaHHSIM HAaWMaHCTBA, NOCUTH mommpeHi. Lle 3acBimdye, mo HaliMaHCTBO
3adimae iHTepecu 0ararbox KpaiH, MiApUBAIOYX OCHOBH CITiBPOOITHUIITBA JIEpKaB.

[TpoTunpaBHa 1iisi, BANHEHA HA TEPUTOPIl MEBHOI JIEP)KaBH, HATICKUTD J0 FOPUCIUKILT i€l
JIepIKaBH.

3n1a€eThes, HEeMae KOIHUX pr)]ﬂouma AKi 0 MEePEIIKO/IUIIN 3HAUTH CJIiIM iHO3EeMHHUX y4ac-
HUKiB BiiiCbKOBUX KOH(UIIKTIB 1 BA3HAYUTH CTYIiHb 1X BiIMOBiaIbHOCTI 32 BUNHEHHS pOTH-
NpaBHUX [iif. AJie 1e JTUIIe BUAAEThCs. [IpakThKa MPUTATHEHHS 0 BiAMOBiJANBHOCTI TaKUX
0cib moka3ana, HaCKiIbKH CKITaJHAM € NOKa3yBaHHS iXHbOI BHHHU.

[IpoananizyBaBIIM HaMaHCTBO SK MPOTHIPABHE MiSHHA Ta MPAaKTHKY NPHUTATHEHHS IO
BiJINOBiJANIBHOCTI 0Ci0, 0 BUMHKUIIM MPABOMOPYUICHHS, 1[i 3I0Y4MHA MOXKHA YMOBHO MOiJH-
TH Ha OKpeMi Ipymnu 3i CBOIMH clieliU(iTHUMH 03HAKAMHU.

Jo nepiioi rpynu Halexarb 3JI0Y4MHH, BUKOHABLI Ta CIiBYYaCHHUKH SIKUX € MpOMaJsiHAMU
KiIbKOX KpaiH. Hanmpukinaza, ogHi ocoOu BupollyBanu i mpoJaBald HAPKOMICTKI POCIMHU B
Komym6i1, iHmn nepeBo3uin iX s mepepoOKH Ha TepoiH y CyCiHi0 MeKCHKy, TpeTi Molu-
pIOBaJI BUTOTOBIIEHWH HAPKOTHK y KpaiHax €Bpomu TOIIO.

Jo npyroi rpynu Mo)KHa BiTHECTH 3JI0YMHH, CKOEHI 33 y4yacTi iHO3eMHHMX T'POMAJIsH, 3a-

© A.C. Maixko, O.0. Iemuenko, 2004
114



Mauko A.C., emuyeHnko O.0O. CniBpoOGiTHALTBO AepXKaB LWOAO BCTAHOBIEHHS. ..

JIeKHO Bif 00’€KTa 3JI0YMHHOTO TMOCSTaHHS, 10 HE 3aBXKIM 30iractbcs 3 MiclleM YYHHEHHS
3n0unHy. KiacMuHUM MpUKIAZAOM € He3aKOHHE BUTOTOBIIEHHS aMEPUKaHChKUX AONapiB B
ITanii, 30yT ix iHO3eMHMM TypucTam y ®panuii, Icnanil yu iHmWX kpainax. [Ipu nupoMy exo-
HOMIYHMI 30UTOK 3anoniroeTbes exkoHoMini CIITA. 3a wmi€er0o 03HAKOK Ha3BaHI 3J0YHMHU
HEPIiJIKO HA3WBAIOTh TPaHCHAIIOHAILHUMH.

Tpets rpyna o0’ellHye 3JI04MHM, CKOEHI 3a ydacTi iHO3eMHMX TrpomMaisH. Lli 31mounmHuM
MOB’s13aHi 3 TXHBOTO 00’€KTHBHOIO CTOPOHOIO, L0 IOPUINYHO 3a(ikCOBaHA B MiKHAPOIHUX
JIOTOBOpaXx, KOHBEHLIISAX 3 OISy Ha iXHIO MKHApOAHY HeOesneKy i 0coOMMBI Mi>XKHAPOIHI 30-
0OB’s13aHHS JIepkaB 11070 60poThOM 3 HuMHU. [1[00 miaKpecnuTH IXHIO 0COOIMBY HeOE3MeKy,
TYT HEepiJKo BKa3yrOTh i caHkilii. [Ipuknagom Moxe OyTH BiMOBinadbHICTh 3a KaTyBaHHS. 11]o-
IO TaKUX 3J0YMHIIB Jep)kaBa TOBHHHA 3aCTOCOBYBATH PETNPECHBHI 3aXOIHM SK yYaCHHK
CHeliaIbHOTO MiXKHAPOIHOTO JIOTOBOPY. 3a I[i€F0 O3HAKOK aHaJi30BaHi 3JI0YMHU HA3UBAKOTh
KOHBEHIIITHUMMU !,

Bci 3ragani Bulle BUAM 3M0YMHIB MatOTh MiDKHAPOAHUK XapakTep. Takoi JyMKH OOTpH-
MY€EThCSl OINBIIICTh aBTOPiB, MOCHJAIOYHCH Ha Te, N0 MOMiOHI JisHHA, MepeabadveHi
MiXKHapOIHUMH JOTOBOPAaMH, XO4 i He HaleXaTh JO 3JI0YMHIB MPOTH JIFOACTBA, MHPY U
Oe3mneku, ane MOPYIIYHOTh HOpMaJ'[bHi cTabiNIbHI BiAHOCHHU MiX Jep)KaBaMH, IIKOIATh
MHPHOMY cme061THuuTBy B p13m/1x rajy3ax (€KOHOMIi4YHil, coliaabHO- KyJTBTyleI/I TOILIO),
opraH13au1;1M i rpomaagHaM. 3a Wi 3JI04MHU NependadeHa KpUMiHaJIbHA BiJNOBiAaNbHICTh
3TiJIHO 3 HOpMaMU, BCTAHOBJIEHUMHU B MI>KHapOJHHUX JOTrOBOpax, abo 3 HOpMaMu HalliOHalb-
HOTO KPUMiHAJIIFHOTO 3aKOHOAABCTBAa2. MOXKHAa BUOKPEMUTH TI€BHI OCOOJIMBOCTI TaKHX 3I10-
YUHIB.

1. Ha BigmiHy Bi Mi>KHApOJHUX 3JI0YMHIB, BiAMOBIJAILHICTH 32 3JI0YUH MiXKHAPOJAHOTO Xa-
pakTepy HeCyTh He JiepikaBH, a ¢izudHi 0coOH, ajyke Hebe3neKa B X BUMAIKaX 3HAYHO HYK-
Ya, HiX BiJl Mi>KHApPOIHUX.

2. O0’€KTOM 3JI0YMHIB MI>KHAPOJHOTO XapakTepy € He Oe3mneka JIOACTBA, a JUIIE HOP-
MaJbHI BITHOCHHU MiX Jep)KaBamMH, MDKIEp)KaBHE CHiBPOOITHUITBO, MpaBa JIOAWHU U iHIIi
3araJbHOIIONCHKI IHHOCTI, 1[0 OXOPOHSFOTHCS MIXKHAPOJHUM MPABOM.

3. KpuMiHajbHa BiNOBIJANBHICTh 32 HUX HACTA€E HE TiJbKHU HA MiICTaBi MiXKHAPOIHUX J0-
rOBODIB, a i 3a HaLliOHATEHUMH HOPMaMH KPHMiHAJIEHOTO Ta KPUMiHAJIBHO-TIPOIIECYaTbHOTO
3aKOHO/IaBCTBA.

Hampuknan, sKIo jiTak 3aX0rieHo 3JI04MHISIMU B YKpaini, a npuzemnuscs B LlBerii, To
HaOUparoTh CWiM HOpMH [aa3pkoi KOHBEHLIl Mpo OOpPOTEOYy 3 HE3aKOHHWM 3aXOIUICHHSM
MOBITPAHUX cyzeH Bia 16 rpyaus 1970 p. Ha 3anuT KkoMmeTeHTHUX OpraHiB YKpaiHH NIBeICh-
Ka CTOpOHA MOYKe MPUKHATH PillleHHS MPO BUAAYy 3J04YMHLIB YkpaiHi. Lo % 10 BUHHUX, TO
X TIPUTATYIOTH 1O KpUMiHaNBHOI BigmosinaneHocTi 32 HopMamu KK it YIIK Vkpainu. ¥ pasi
BigmoBu llIBewii Bi BUAa4i mpaBomopyIHUKIB, iX MalOTh MOKapary 3a 3akoHamu llIBerii.

Mo HBO, 110 B HAWOJIMKUi POKU FOPUCIUKILS 11010 3JI0YMHIB MIXKHAPOJHOTO XapaKTepy
3minuThes. Komicis mixkaapogHoro npasa OOH miarorysaa npoekt CtaTyTy MiKHApOIHOTO
KPUMiHAJIFHOTO CYIy IIOOO Ha3BaHUX BUIIB 3JIOYMHIB, KOTPHA MaTUMe CHIY MiXKHAPOTHOTO
noroBopy. Takwuii mocTiiHUE CyJ Ma€e iCTOTHO MiIBULIUTH PiBeHb i e()eKTUBHICTH 6OPOTHOM 3
MDKHApOIHOIO 37I04MHHICTIO. [IpoTe He BCi Aep)kaBW MiATPUMYIOTH ief0 HOTO CTBOpPEHHS,
BBaKAKOUM, 10 BiH MOXKE CTATH 3HAPAAAM BTPYYaHHS Yy BHYTDIllHI cripaBH Jaepxkan. Tomy
HUHI OCHOBHi 3aBJIaHHs 100 MOKApaHHS BUHHMX 3a Wi 3JI0YMHM BUPILIYIOTH HalliOHAJbHI
MPaBOOXOPOHHI OpTaHH.

3a cBOIM XapakKTepoM i 3MIiCTOM 3JIOUMHHM MIKHApOJHOTO XapaKTepy HEeOmHOpimHi. Y
O1IBIIOCTI 3 HAX iIHO36MHUX YYACHHKIB JIETKO BCTAHOBUTH. [HIII mepeOyBaroTh HAa MeXi 3i 3BU-
YaliHUMH KPUMiHAJTBHUMH 3I0YMHAMH, KOTPi HE TOCSTaoTh 0e3MmocepeHb0 Ha Mi>KHAPOAHUIA
NpaBOMOPAIOK. AJie IONIEPEHE PO3CITiIyBaHHs, CyJJOBUI PO3IJIsil, BAKOHAHHS BUPOKY MOTpe-
6yIOTI> B3a€EMHOI JJOTTOMOTH JIepKaB. Haan/IK.nazl, cy0’eKT micyst po30iiiHOro Hamaay XOBa€eThCs
B iHWIiH KpaiHi, KOTpa, Bi/OBIXHO 0 Mi’KHAPOLHOTO JI0rOBOPY, HA/IA€ NPABOBY JONOMOTY B
foro po3IIyKy, 3aTpUMaHHi, 30upaHHi T0Ka3iB. [Hakme KaKydw, HaOyBae CHIM BKe KpHMiHa-
JBHO-TIpOIIeCyanbHa a0 BUKOHABYA CTOPOHA MiXKHAPOAHOTO KPUMiHABHOTO ITpaBa.

€ pi3Hi migxomm A0 meperiky Ta kBamidikanii Takux 3younHiB. Hampuknazn, IaTepnon
BiTHOCHTB JI0 YMCJIAa Mi>KHAPOAHUX KPUMiHAJIBHUX 3JI0UMHIB KPaIiKKy Ta Mepernpoaxk TBOPiB
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MHCTELTBA, aBTOMOOIIIB, iHIINX LiHHOCTEH, IO CYMpPOBODKYETHCS MEPETUHOM AEp>KaBHUX
kopaoHiB. Toxi st MiXkHapoiHA OpraHi3allis BpaxoBye€:

a) BUJI 3JI0YMHY;

0) iioro HeOe3MeKy JUIs iHTepeciB OiNbII K OTHIET NeprKaBy;

B) NIPOTHITPABHI [Iii, CKOEHI B Pi3HUX KpaiHax;

T') MOBEIiHKY BUKOHABIIIB 3JI0YMHY a00 HOTo CHiTBHUKIB.

[lepma # npyra o3HaKku MOB’sA3aHi 3 00’€KTOM i 00’€KTMBHOK CTOPOHOIO 3JIOYMHY, HOTro
iHO3eMHUMH YYacHUKaMH, a TpeTs i yeTBepTa — i3 Cy0 €KTUBHOIO CTOPOHOI — MOBEAIHKOO
3JIOYMHIIB. 3a UMK O3HAKAMH JI0 3JIOYHMHIB MiXKHAPOIHOTO XapakTepy [HTepHoy BiTHOCUTB,
HaNpUKIa[, KpaliXkKK{d 3 TOTeNliB Pi3HUX KpaiH, CKOEHi 0co00r0 (0co0aMM), a TaKoK iHII
KpUMIiHANIBHI JisTHHS «p03’i3HUX» 3704YMHLIB. ToMy 10 TXHBOrO YHcia BiAHOCATH 0Ci0, 4us
MPOTHIIPABHA JIisUIBHICTh CTOCYETBHCS FOPUCAMKINT JBOX 1 Oinblie aepikaB, TOOTO YJICHIB
MI>KHApOAHUX 3JI0YMHHUX yTPyTOBaHb, 0 BAAIOTHCA B Pi3HUX KpaiHax JI0 PEKeTy, KPaaikok,
raxpaicTBa, epenpoJaxy KpaJaeHoro MaiiHa abo X0BatOTbCA Bil KpUMiHAIBHOI BiAMOBiAab-
HOCTI 32 MEXaMH CBO€ET ieprKaBu.

[Ipore momiOHi mMOpyIIeHHS 3aKOHY HE MAlOTh TaKoi BaXKIIMBOI O3HAKH, SK KOH-
BEHI[IOHATIbHICTh, TOMY 1X HE MOXKHA BiTHECTH JI0 YKCJIa 3JI0YMHIB MiXKHAPOIHOTO XapaKTepy.

BinnopinaipHicTh 3a OUIBLIICTD i3 HUX JOCHUTH TOKJIAJHO BUCBITJICHA B IOPUAWYHIMN JliTe-
parypi. OgHaK 4iTKUX KPUTEPiiB BiTHECEHHs THX a00 iHIIMX NMPOTU3aKOHHMX AisHb J0 KaTe-
ropii 37I04MHIB MDDKHAPOJAHOTO XapaKTepy MOKU [0 HEMAE.

3aneHo BiJ 00’€KTa 3IOYMHHOTO TMOCATaHHS, CTYINEHS Mi>KHApOIHOT HeOe3MmeKn i iHIIMX
03HaK KpUMiHANBHI 3I0YMHI Mi>KHAPOAHOTO XapaKTepy MOXXHAa YMOBHO PO3ALUIATH Ha KiJbKa
OCHOBHHX TPYII:

1. 3mourHM POTH CTAOITBHOCTI MXKHAPOAHUX BiTHOCHH: MiXXHAPOTHHUN TEPOPU3M; 3aXOTI-
JICHHS 3apy4YHMKiB; BUKpaJEHHs JiTaKiB, Oylb-sIKUX aBiaTpaHCIOPTHUX 3ac00iB Ta iHIII TisH-
HSl, 110 YMHATHCS HA OOPTY MOBITPSHOTO CydHA i Y Mi’XKHApPOIHUX aepornopTax; po3KpagaHHs
SIepHOTO MaTepiay; BepOyBaHHs, BUKOPUCTAHH, (piHAHCYBAHHS Ta HABYaHHS HalMaHIIB, a
TaKOX iXHS y4acTh Y BOEHHUX [isIX; HE3aKOHHI pamio it Tenenepe/:[aqi' nporarasia BiitHA.

2. JlistHHSA, 110 3aBIAIOTH 30UTKIB €KOHOMIYHOMY, COLialTbHOMY 1 KyJTY PHOMY PO3BUTKOBI
JIep>KaB: BUTOTOBJICHHS, MOIIWPEHHS (QaJIbIIMBUX TPOIIOBHX 3HaKIB; Jierajizallisi 3JI0YNHHUX
npuOyTKiB; HE3aKOHHUI 00Ir HAPKOTHYHMX 3aC00iB i ICUXOTPOIHUX PEUOBUH; KOHTpabaH/a;
HeJlerajibHa eMirpatlis i mocsiraHHsl Ha KyJbTypHi LiHHOCTI HApOiB.

3. 3704MHHI TOpYIIEHHS OCOOMCTHX MpaB JIOAWHU: paOCTBO, PabOTOPriBis; TOPriBisA
JKIHKaMH, TITbMH; eKCIUTyaTallis MPOCTUTYIIT; MOMMUpeHHs mopHorpadii; karyBaHHs i iHmn
BHJIY KOPCTOKOTO TIOBOJDKEHHS 3 JIIOABMHU 200 AT, 110 MPUHWKYIOTh TiJAHICTh JIFONUHM, a Ta-
KOXX 3JI0YMHH, NependadeHi B MPOEKTi KOAEKCY 3JIOYMHIB MPOTH MUpY K Oe3MmeKkH JIonCcTBa
«CucrteMarnyHi i MacoBi mopyIeHHs Mpas JoAuHM» (cT. 121) Tormo.

4. 3104MHM, CKOEHI Y BIAKPUTOMY MODIi: MiparcTBo (MOpCbKHii po306iii); po3puBH abo yii-
KOJDKeHHSI TiIBOAHOTO Kabeist abo TpyOONpoBOdY; 3iTKHEHHsS MOPCHKHX CYICH; HEHallaHHS
JOTIOMOTH Ha MOpi; 3a0pyIHEHHS MOPCHKOTO CEPeIOBHIIA IIKiTHBUMHI PEYOBUHAMHU.

5. BoeHHi 37104YHMHU: 3aCTOCYBaHHs 3a00pOHEHHMX 3ac00iB i METOMIB BeJCHHS BiliHW; Ha-
CHJILCTBO HAJl HAaCEJNEHHAM y paiioHi 00HOBHX Aill; HE3aKOHHE HOCIHHS 3HaKaMH YepBOHOTrO
Xpecra it YepBonoro [liBmicsis abo 3M0BXKMBaHHS HUMH; MapoAEPCTBO; HEHAJIEXKHE MOBO/I-
JKeHHs 3 BiiCbKOBOTIONIOHEHUMHU; Headane BUKOHaHHS 000B’SI3KiB 11010 IOPAHEHUX 1 XBOPUX
BiliCPKOBOIIOJIOHEHUX; YYUHEHHS [iif, CIIPSIMOBAHUX HA INKOMY iHIIUM BifiCBKOBOIIOJIOHEHHM
TOLIO.

Hagenena knacudikailis € yMOBHOI0. 3pOCTaHHsI MiXKHAPOIHOT 3JIOYMHHOCTI W HEBTilIHI
MPOTHO3M CIEUialicTiB y Will ramy3i cBimyare, 110 1el nepesik He Moxke OyTH BHUYEPITHUM,
OCKiJIbKM YHUCJIO TEPecTyIy 3aKOHIiB 3pOCTaruMe 3a YMOB HeCTaOilbHOCTI MiXKHAPOIHUX
BiJTHOCHH, 30pOHUX KOH(QIIKTIB Mi>KHAPOJHOTO i He MI>KHAPOIHOTO XapaKTepy, a TAKOX IMo-
PYIICHb MpaB JIOAUHH.

[IpoanamizyiiMo HaliMaHCTBO SIK OJWH i3 BUAIB 3JI0YMHY MiXKHAPOIHOTO XapakTepy i
3’CYyWMO CYTHICTh LIbOTO SIBHIIA JIOKJIaHIIIE.

HaiimancTBo kBasihikoBaHe sk 3JI04MH y Oararhox pesosolisx i pimmennsx OOH. Ilepen-
ycim Tpeba HazBatu Pezomtouito Panu besneku Big 24 nuctonana 1961 p., koTpa pekoMeHAye
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BXXUBAaTH €HEPriifHNuX 3aX0iB, y TOMY YHCIi 3aCTOCYBaHHs CUJIU AJIsl «HETAlHOTo apeluTy, 3a-
TPUMKH 1 BUCUJIKA BChOTO 1HO3EMHOTO BiliCBKOBOTO i HamiBBiMICHKOBOTO MEpCOHAIY, IO HE
nepeOyBae mig komanayBaHHssM OOH, a Takox HalimMaHLiB». Pimryuwnii ocyn it gepkas, siki
JIO3BOJISIFOTh BepOyBaHHs HaliMaHIIIB Ha CBOTH TepUTOpii Ta iX YTPUMaHHS, € B PE30IOMIIX
OOH 1967 i 1970 pp. Y 1977 p. Pana be3neku B pe3omtomii Ne 405 3akanana Bix nepxas He
HaJlaBaTH CBOET TepUTOPii A1t BepOyBaHHS HaliMaHIIiB, HE JO3BOJISITH CBOIM rpoMajsiHaM Opa-
TH Y4acTb y 1X (hopMyBaHHi, BepOyBaHHi Ta TPaHCIOPTYBaHHI B iHIII Jep)KaBus.

I'enepanwna Acam6ness OOH y 1968 p. y pesomoiii 2465 (XXIII) ycraHoBua, 1110 BUKO-
pUCTaHHS HAMAaHIIIB € KPUMIHAJIBHUM [iSTHHSAM, a caMi HaliMaHIli Ha3BaHi 3JI04MHIsIMU. Pe-
30JTI0IIIST HATOJIONTY€ HAa HEeOoOXiMHOCTI yXBaJieHb B yCiX KpaiHax 3aKOHiB, SKi OrOJIOIIYHOTh
HaOip, GiHaHCYBaHHs 1 HaBYaHHS HaMaHIIB HA TXHIX TEPUTOPIAX KPUMiHAIBHUMH 3JI0UYHHA-
MH, 3200pOHSIOTE CBOIM IpoMaasHaM OyTH HailMaHIISIMHU.

Y Jleknapauii npo npuHuunu Mixkaapognoro npasa (1970 p.) I'enepansHa Acambnes OOH
peKOMeHIye KpaiHaMm yTpUMYBaTUCS Bijl opraHizauii abo 3a0xoueHHs opraHizauii Ta ¢iHaHcy-
BaHHs 30poiiHuX OaH, y ToMy 4yucii i HaliMaHLiB. Ha HeoOXigHOCTI mokapaHHs HaliMaHIIiB
K MDKHApOOHUX KPUMiHATBHHUX 3JI0YMHIB HAroJIOMEHO TaKoK B «OCHOBHHX MPHHIIAIIAX
MPABOBOTO PEXKUMY KOMOAHTAHTIB, SIKi OOPIOTHCS MPOTH KOJIOHIATBHOTO f iHO3eMHOTO TaHy-
BaHHS Ta PACHCTCHKMX pexxumi» (1973 p.). ¥ CBOEMY Bl]IOMOMy BU3HAYCHHI arpecn I'ene-
pasibHa AcambJiest BiHeca 3aCUIIaHHsI Ha TEPUTOPItO iHIIOT JiepaBu «HaWMaHIIiB, 110 3aCTO-
COBYIOTb 30pOIiHy CHITy TPOTH iHILOT AeprKaBU», 10 aKTiB arpecii 3 yciMa MiXkHapOAHUMHU-TIpa-
BOBHMHU HACJIJJKAMH, [0 BUTUTUBAIOTH i3 I[HOTO.

KpuMinaneHuii XapakTep HafiMaHCTBa MiATBEPIKYEThCS N y PpIMIEHHAX PeTiOHATBHUX
MiXKHapoAHUX opraHizaniii: y Pezomonii VII nag3suyaiinoi cecii Pagu minictpi Opranizarii
adpukancekoi egnocti — OAE (Jlaroc, 1970 p.); Pe3omonii npo HalimMaHLiB, npuitHATI y 1967
p. Acambneero OAE; Jleknapauii OAE npo HaiimanuiB B Adpuni (Anauc-Adeba, 1971 p.) i
iHIIKX.

3MiCT MOHATTS «HalMaHelp» yrnepine Oyao po3KpuTo y ct. 47 JlogatkoBoro mpotokoiy I
1977 p. mo XKeHeBChbKNX KOHBEHILi#l PO 3aXUCT JKePTB BiliHK. 3TiHO 3 UM MPOTOKOJIOM, Haki-
MaHellb — 11e 0co0a, fKa: crerialbHO 3aBepOOBaHa Ha MiClli BOEHHHUX il ab0 3a 1oro mMexa-
MU JJ1s1 y4acTi y 30poiiHOMYy KOHQUTIKTi; pakTHuHO Oepe ydacTh y O0MOBUX [isiX, 3/e0ibIIO-
ro 3 Oa’kaHHs OfieprKaTu BUTOAY Y BUIVISII MarepialbHOI BUHATOPOJH, KOTpa iCTOTHO HEepeBU-

rye po3mip BHHArOpo/u KoMOaTaHTa TOTO X PaHTy, KMH HaJEeXUTh 10 0COOOBOTO cKay
30poHMX CHI Wi€l CTOPOHH; HE € Hi rPOMaITHUHOM KpaiHu, 1o nepeGyBae B KOH(]IIIKTI, Hi
0c00010, KOTpa MOCTIHHO MEIIKAE Ha TePUTOPii, KOHTPOIHOBAHOIO €0 CTOPOHOO; HE Haje-
JKUTh JI0 0COOOBOTO CKJIay 30pOMHUX CHII CTOPOHH, siKa rnepeOyBae B KOH(IIIKTi; HE Biapsa-
JKEHA JIEPKABOIO — YYACHHUIICIO KOH(ITIKTY AJIsl BUKOHAHHS 0inifHUX 000B’A3KiB%.

[TpoBeneHnit aHami3 1ae 3MOry BUOKpEMUTH Taki KpuTepii HAaMaHCTBA SIK 3I0YMHY MiXKHa-
POZHOTO XapakTepy.

1. CnoHyKaJTbHUM MOTUBOM HallMaHIIB € MiJABHIIEHA MaTepiajibHa BUHaropoaa. Bona mo-
ke OyTh perymspHoto abo pa3oBoio (3a BOMTOrO, MOJOHEHOTO, 33 3HUIICHHS BilICHKOBOI
TexXHikd To1o0). [Ipy oMy BOHa HabaraTro MepeBHUIIy€E BUHATOPOLY KomOaTaHTa, siIKhil Oepe
y4acTb y 00MOBUX JisiX MOps] i3 HaliMaHLIEeM.

2. HaiimaHus crieriagsHO BepOyIOTh ISl y4acTi B MeBHOMY 30poitHoMy koHuikTi. [le #
KHUM BiH 3aBepOOBaHMii, 3HAYEHHA He Ma€. Y LbOMY 3B’ 43Ky BapTO MOTOJUTHCS 3 MPOTO3ULIIE0
[.H. ApuunbacoBa: «Xu0a cT. 47 noJjsirae B ToMy, 1110 B Hili He PO3IVISAAETHCA AK 3JI0YMH HaOip
HaiimaHIiB. BapTto Oyio 6 yBecTH MONOXKEHHS PO Te, 10 BCi AepikaBU, 0COONNBO Ti, HA TepH-
TOpil IKUX BeAyTh HAaOip HaliMaHIIiB, HECYTh MiXKHAPOAHY BilMOBiAaTbHICTD, i THM CAaMHUM TO-
KJIACTH Kpall pakTUlli HalilMaHCTBa»S.

3. Hai/'lmaﬂeub HE € IPOMAaJITHUHOM JAep>KaBH, Ha TEPUTOPIi SKoi JIi€, He MEeIIKae MOCTiiHO
Ha Ti TepUTOPIl i HE MOCIAHUI TPETHOIO AEPHKABOIO [I/isl BUKOHAHHS O(ILiiiHUX 000B’S3KiB.
BilicpKOBUX pagHUKIB HAIPABISIOTH THMYACOBO Ha CIIy:KOy B iHO3eMHY apMil0 3a JOTOBOPOM
MiX IepKaBaMu, BOHH He 0epyTh 0COOMCTOI y4acTi B OOHOBHUX [isX, a TOMY HE BBA)KAIOTHCS
HalMaHIIMHU.

4. HalimaHelb HalleXUTh 10 30pOMHUX CHIT OJHI€T 31 CTOPiH KOHDITIKTY, ajie nepedyBae 1mo-
32 0COOOBHMM CKJIQIOM L€l CTOPOHUS. BCTaHOBIIEHHS TaKOTO KPUTEPit0 3yMOBJIEHE TUM, IO
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lNMpaBoBa cuctema YkpaiHu 1 MikHapogHe npaBo

3axi/Hi IOPUCTU HEPiIKO BUMPABAOBYIOTh HalfMAHCTBO MOCHJIAHHAM Ha ['aa3bKy KOHBEHILIiIO
1907 p. («IIpo mpaBa Ta 000B’A3KM HEHUTpaJbHUX JAepkaB i 0ci0 y pas3i CyXomyTHOI BiliHI»).
Lls kOHBEHILis MO3BOISE TMEPEXOAUTH KOPIOHH HEUTPaTbHUX Jep)KaB TOOPOBOINBISM, KOTpi
OaKaroTh BCTYIUTH JI0 BiliChbKa OJIHI€T 31 CTOPiH 30poitHOr0 KOH(IIKTY. 3 MOMIAAY Mi>KHAPOI-
HOTO TpaBa, CMIOHYKaJIbHi MOTHBH TaKHMX OCi0, SKMX HA3WBaIOTh JOOPOBOJIBIAMH, — HE Ma-
TepianbHi BUTOIH, a TONITHYHI TOIMISAN i naniOTI/mHi NEPEKOHAHHS, a TOMY BOHU BOIOIOTbH HE
Ha CTOpOHl arpecopa, a MpoTH arpecopa, KOJIOHiaJli3My, pacu3My 4M iHO3EMHOTO MaHyBaHHS.
Ha BiamiHy Bim HailiMaHLiB, 1106p0130m,u1 BXOISITh JI0 CKIafy 30pOiHMX CHJ CTOPOHHM
KOH(ITIKTY, a TOMY € KoMOaTaHTaMH, i epkaBa Hece 3a HUX BiIOBiNANTBHICTS.

Haspani o3Haku 3adikcoBani y KonBeH11iT mpo 60poTh0y 3 BepOyBaHHAM, BUKOPUCTAHHSIM,
(iHaHCYBaHHSIM i HaBYaHHSAM HaliMaHIiB, Ky ['eHepanbHa AcambOnes OOH npwuitasna B 1989
p. JepxaBu-yuacHuii B3suin Ha cebe 3000B’s3aHHS 3a00pPOHUTH Ha CBOIX TEPHUTOPISIX HE
TiJIbKU BUKOPUCTAHHS, a i BepOyBaHHs, HABYAHHS Ta MOCTA4YaHHs HAliMaHI[iB, 8 BAHHUX Y BUU-
HEHHi TaKUX JIiiHb MPUTSITATH J0 BiANOBIJATBHOCTI.

Sk i B ct. 47 donarkoBoro npotokony I, yyacTe HaliMaHLiB y O0HOBUX HisiX BU3HAETHCS
37I0YMHOM. Ha HHUX He MOIIUPIOIOTHCS HOPMH IIPO MPABOBE CTAHOBUINE KOMOATAHTIB, PEXKUM
BilfiCEKOBOTO MOJIOHY ¥ iHIII HopMH JKeHeBChKHX KOHBeHIIi# 1949 p. mpo 3axuUCT KepTB BiliHU.

OcobucTa y4acTs HaiiMaHI[iB y O0HOBMX omepallisx, y 3HUIIEHH] XHBOI CHJIH, O0ioBOT Ta
iHIIOT TEXHIKM, CIIOPY[, 3aJIeXHO BiJ IOPUCAMKLIT, KBaIi(iKy€eTbcst a00 SIK BOEHHUH 3JI0YUH,
a0o sk yOMBCTBO, a00 iHIIMI KPUMiHAJILHUH 3JI0YMH — BiJINIOBITHO /10 HAI[IOHAJILHOTO 3aKOHO-
JABCTBA.

KpI/IMlHaHLHe nepeciigyBaHHs @ TOKapaHHs! HaMaHIIB 3MiACHIOETBCS y IBOX cbopMax
3TiHO i3 3aKOHAMH JepXKaBH, Ha TEpHUTOpil sKkoi HAaWMaHI BYMHWIN 3JI0YWHHI [isTHHS;
crelialbHUMH BiiCbKOBUMH TpUOyHaIamMu abo iHITUMH CyJIaMH, SKIIO 3JI0YMHU CKOEHI Ha Te-
pUTOpiT KiIBKOX JeprKaB.

Ha »xanp, HalimaHLAM HaliuacTille BAAETHCS YHHMKATH MOKAapaHHA 32 CKOEHi 3J04YMHU. Y
1980 p. y M. Koymb6is (CLLIA) HaBiTh mpoxomuB 3’i31 Takux mpogeciiiHnx HaitmaHiiB. Bin
3acHyBaB crnenianpHuid yaconuc «Congary ynadi». Ha dacazni OynuHKy, e po3TamoBaHa #o-
ro penakiisi, € Haruc: «Ctanb HaltmMaHeM. [TonuBucs Ha cBiT. 3ycTpivaii pi3HuUX Jitoneld. You-
Bail ix». KonuuHi HalfimaHIi € B CKJalli BUJABIIB 1IbOTO YacoIuUCys.

Bimomum npenieneHToM MidkHapoaHOT OOpOTHOM 3 MM 3JIOUMHHUM SIBULIEM CTaB CyJI0BHUi
npouec Haj 13-ma HaiimaHusmu B Haponniit pecny6nini Axrona. Bin mpoxoaus y Pyanni B
1976 p. Bunni Oynu cyBopo nmokapati, a A€AKHX i3 HUX CyIl yXBajlB CTPaTUTH. 3acylKeHa i
MpaKTHKa BUKOPUCTAHHSA HaliMaHIIiB IIPOTH HAPOIB, 10 BEAYTh OOPOTHEOY 3a CBOE HAIliOHAB-
HE BH3BOJICHHSI.

VYkpaiHa He CTOiTh OCTOPOHB LIUX MPOILIECiB, BOHA BXKUBAE BiMOBiAHMX 3axoaiB. KpumiHa-
JBHUH KoZleKe YKpalHM Mae clieliajibHy HOpMy, sika nependadae cyBOpy BiANOBiJalbHICTh 3a
HaliMaHCTBO (CT. 447). 30KkpemMa, BU3HAYEHO TaKOXK 00’€KTUBHY CTOPOHY AisHHS: «BepOyBaH-
Hi1, iHAHCYBaHH:, MaTepiaibHe 3a0e3neYeHHs, HABYAHHS HallMaHI[B i3 METOI0 BHKOPHCTAH-
HS 1X y 30poHHUX KOH(MITIKTaX iHIIUX JAepKaB a00 HACHILHHUIBKUX JTisfX, CIIPIMOBAaHKUX Ha IM0-
BaJICHHS JIEP)KaBHOI BIIJM YW MOPYLICHHS TEPUTOPIANBbHOT IiTICHOCTI, a TaKOXX BUKOPUCTAH-
HS HaliMaHI[iB y BilicbkoBUX koH(DikTax un misx». Haiimanuem KK Vkpainu BuzHae ocoOy,
sgka Oepe «ydacTh Oe3 J03BONy BiANOBIAHMX OpraHiB Aep)kaBHOI BIaaW B 30pOHHUX
KOH(IiKTax IHIIMX Aep)KaB 3 METOK Ofiep)KaHHS MarepiaibHOi BUHaropoam». OTxe, 03HaAKH,
10 CTOCYIOTHCS 37I0YMHIB 1 MOHATTS HaliManis, copmynboBaHi B KK Ykpainu BinmoBigHo 10
HOPM Mi>XKHApOJIHO-TTPABOBUX aKTiBY.

OTxe, CBITOBE CIIBTOBAPUCTBO, Y TOMY YHCIi i YKpaiHa, BCIJIAKO MPOTUCTOITh HAWMAHCT-
BY, ajie I[bOr0 HE 3aBX/U BUSBISETHCSA JOCTaTHLO. TOMY HHUHI MOCTa€e roctpa norpeda 3acTo-
CyBaHHS JIOJJaTKOBUX MPABOBUX Ta OpraHi3aliifHUX 3aX0/iB, 1100 MOCUIUTH eEeKTHBHICTh 00-
pOTHOU 3 HAWMAHCTBOM i 3aMO0ITTH 3JI0YMHAM MDKHAPOAHOTO XapakTepy, sAKi 3JIOUMHIi CKOO-
IO0Th 3 JIOTIOMOTOI0 HafMaHIIiB.

U IImumpies A.1, Mayko A.C., Mypaseiios B.1. Mixunapoane ny6niune npaso: [paktukym. — K., 2001.
2 Meacoynapoonoe yzonosnoe npaso / 3a pen. B.H. Kyapsasuesa. — M., 1998,
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Mauko A.C., emuyeHnko O.0O. CniBpoOGiTHALTBO AepXKaB LWOAO BCTAHOBIEHHS. ..

3 Pesomoyuu w pemrennst Cosera bezonacnoct OOH 3a 1961 r. — Heto-Hopk. — 1965.
4 looamxosuii npotokon I 1977 p. no JKeHeBCbKUX KOHBEHLLN PO 3aXUCT JKEPTB BilHMU.
5 Apyubacos H.H. BoopyXeHHbIH KOH(IMKT: MpaBo, MOJMTUKA, AUMIoMaTus. — M., — 1989.

6 Konsenyis npo 60poTh0y 3 BepOyBaHHAM, BUKOPUCTAHHAM, (DiHAHCYBAHHAM i HABYAHHAM HaMMaHLIB /
I'enepanbaa Acambnes OOH. — 1989 p.

7 I'aazvka xouBenuis 1907 p. «I[1po npasa it 060B’A3KKM HEUTPANTBHKX i 0Ci6 y pasi CyxOmyTHOI BiiHMY.
8 Conoamu ynaui // http:// www.soldatudachi.ru.
9 Kpuminanonuii konexe Yxpainu. — K., 2002.

Ompumano 21.11. 2003
Pesrome

B crarbe aHanu3upyroTcs MeXXyHapoAHble IPABOBbIE HOPMBI, HAIIPABJICHHbIE Ha MIPELYyIPEXKICHUE HAeM-
HUYECTBA U ONpeeNIeHNe IOPUIUYECKOH OTBETCTBEHHOCTU HAEMHHUKOB U TOCYIapCTB 3a COACHCTBHE HAEMHHU-
yecTBY. OGOCHOBBIBAETCSI MBICIIb O TOM, YTO, HECMOTPSI Ha Psi/i OPraHU3allMOHHBIX U TIPABOBBIX Mep, MPeAnpH-
HSTBIX MEX{yHapOIHBIM COOOIIECTBOM, OHH He BCET/a OKa3bIBANCH JOCTATOYHO (D (PEKTUBHBIMHU, a TOTOMY
HEeoO0X0MMO MPUHATH JOMONHUTENbHBIE MPABOBBIE HOPMBI ISl HICKOPEHEHHs HAeMHHYECTBA, MpeaypexKie-
HMSI IPECTYIIIEHUH MEXK/ly HAPOAHOIO XapaKTepa, COAECSIHHBIX ¢ MOMOLLBbIO HAEMHHUKOB.
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FOPUONYHA OCBITA B YKPAIHL.
AKTYAJIbHI NMPOBJIEMU

B.C. BII'YH

B’auecnae Cmenanosuu bicyn, cmapuuii 6u-
knaday Kuigcvkozeo yHieepcumeny npasa

KOHKYPC im. ®LJIITA 1) KECCOIIA: MIZDKHAPOJAHE ITYBJITYHE ITPABO,
AHIUIIACBKA MOBA TA OPATOPCHKA MAWCTEPHICTh
(icTopist, cyTh Ta yKpaiHchbKa Tpaaumis)”

(3aKiHUCHHS B HACTYITHOMY YHCJIi YaCOIUCY )

OnHUM 3 OCHOBHHUX 3aBIaHb IOPUIMYHOI OCBITH € MiArOTOBKA MalOyTHIX NMPaBHUKIB 10
IOpUANYHOT MpakTUKK. {71 1iporo MaiOyTHIM (axiBLsIM y ramysi mpaBa MOTpPiOHI HE TiTBKH
BiJMOBIHI 3HAHHSI, a I HABUYKW — BMiHHA, BUpOOJIeHi BlipaBaMu. BoHu MOXXyThb OyTH pi3HU-
MHU: BiJ 337124, TECTIiB A0 POJIBOBUX irop, HABYAJIBHOI MPAKTHKH Ta KOHKYPCIiB Y GopMi yMOB-
HUX (CUMYJLOBaHUX) CYTOBHUX MpoIeciB, abo medatiB (aHm. moot court competition).

®dopma HaBYATLHUX CYZOBHX ne0aTiB He € HOBOIO JJISl BITYM3HSIHO! IOPUANYHOI OCBITH.
Cry/eHTH-TIPABHKKH i paHille BUKOPHCTOBYBANH iX, HAMNPHKUIAJL, HA MPAKTHUHUX 3AHATTIX i3
LYMBIIBHOTO Ta KPUMIHANBHOTO mpoiecy. B 1bomy 3B’3Ky BapTo TakoXK 3ragaté «Amica
Veritas» — HOMyJIAPHUI TEIEKOHKYPC CTYACHTCHKUX KOMaH]I MPOBiIHUX IOPUANIHIX HABYATIb-
Hux 3aknagiB CPCP (3rogom konkypc CHZ).

BTiM HUHIIIHI HAUMOMyYNIAPHIiIIi KOHKYPCH 3i CTYJCHTCHKHX, HABYAJLHUX CYJIOBHX J1e0aTiB
MaroTh 0COONMBOCTI. 31e0iNbIIOro X MPOBOASTH HA MiXKHAPOAHOMY DiBHI (IKOMY 3a3BHYaii
nepenyoTs HalioHanbHi). Ha koHKypcax PO3IIIANAIOTHCS CKJIaJHi IMTAaHHA 3 Mi)](HaponHoro
Ta €BPONEHCHKOrO Npasa, a 10 CKIaJy CY/ULiB BXOAATD BiIOMi BITUM3HSHI i iHO3eMHI IOPHCTH.
3a3HauMMO, 10 TaKi KOHKYPCH — I SIKiCHO HOBI JUIsl BITYM3HSIHOI CHCTEMH FOPUAUYIHOT OCBITH
crnocobu HabyTTs mpodeciiHMX HAaBUYOK.

CTyneHTChKi KOHKYPCH 3 CyIOBHX Ae0aTiB MOIIMPHUIIACS B YCbOMY CBiTi OCTaHHIMH AecCs-
THTTTAMH. OCOOMUBO MOMYJIAPHI BOHM B cucTeMi ropuaudHoi ociti CLIA, ne cranu ckia-
JIOBOIO YaCTHHOMO Ipouecy HaBuaHHA™. Lle noscHioeTbes HU3KOI0 MpuuKH. [lo-nepiue, BoHU
PO3BHBAKOTH JOCHTIAHULIBK, ITUCEMHI, opaTopcm(i il aHaNITUYHI HABUYKU CTYJCHTIB; HABYAIOTh
CTYICHTIB cmnKyBamc;{ ONepaTUBHO «mpuiiMary pimenHs». [lo-apyre, (j)opMyIOTL HABUYKU
«KOMaHIHOD» (KOJNIEKTHBHOT) pOOOTH: IS YCIIIIHOTO BIUCTYITy KOMaH/IH BCi il WICHU TOBHHHI

* ABTOp PO AAKYE BCiM, XTO BUCJIOBHB CBOT 3ayBakeHHs if HajlaB MaTepial, 3a JOMOMOTY, IO oMy~
na o crartio. Lle 3oxpema: Maiikn [laiin (Acomiawisi CTyIeHTIB MiXKHAPOJHOTO MpaBa, BUKOHABYHN JHPEK-
Top), 3Benucnara Oneiina (JoHenpkuii HauioHanbHUH yHiBepeuTeT), Anbbina [lerpocsn (KuiBcbkuit MixkHa-
ponumii yHiBepcnTet), OneHa Tkau (ropunnuna Gipma «Marictp i maptHepmn»), Koctsatun Jlikapayk (Inctu-
TyT MixkHapoaHuX BigHocuH KHY imeni Tapaca IlleBueHka — KoNuIIHI# y4acHUK 3Maranb Ta cynas KoHkyp-
cy), Beponixa Conimuyk, CiTnana YepHenko Ta Anina Kapacs (KuiBcbkuii yHiBEepcHTET IpaBa — CTYIEHTH).

* Tlucana icTopist iMiTauii cTyJeHTCHKUX HABYATIBHUX CYAOBHX Ae0aTiB, ki OyIM YaCTMHOIO BChOIO Ha-
BYAJILHOTO TpolLecy, csarae yaciB naBHpoi AHrmii (mpunaiimai XIV cr.). ¥V CIIA ix 3amouyarkoBano B [ap-
BapacbkoMy yHiBepcuteTi B 1820 p. VuiepcuteT BipmkuHii 3anpoBaauB Kypce i3 CyaoBHUX Ae0aTiB y cepeauHi
40—x pokiB XVIII cr., [TiBnenno—3axinHuii ynisepcutet (M. Unkaro) — y 60-x pokax, bocroHncekuit yHiBepcu-
TeT —y 70-x pokax XIX ct. 3ronom us ¢popma Habyna MOMKPEHHS i B iHIINX aMEePUKaHCHKUX MPaBHUYUX
mkonax (Dickerson D. IN RE MOOT COURT // Stetson Law Review. — 2000. — Spring. — P. 1224).

© B.C. biryn, 2004
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BieyH B.C. KoHkypc im. ®inina Jxxeccona: MmixkHapogHe nybniyHe npaso...

JIOKJIACTH MaKCUMyM 3ycullb. [lo-TpeTe, crpusioTh YIOCKOHAJICHHIO y CTYJAEHTIB HaBHYOK
NPUKAHATTA pillleHb B yMOBax OOMEXKEHOTO 4acy, OCKiJIbKM KOHKYPCH MPOBOIATHCS B MEpion
aKaJIeMivHOTO HABYAHHS, 110 3MYIIY€E CTYICHTIB, SIKi IParHyTh HAJIE)KHO CTABUTHUCS IO BHKO-
HaHHS CBOIX aKaJeMiuHuX 000B’A3KiB, BUKOHYBATH K YHIBEpPCHUTETChKI, TaK i KKOHKYPCHi» 3a-
BIaHHS. 3arajioM, CTYIEHTH HABYAIOTHCS CTABUTH I1iJli, BA3HAYATH MPIOPUTETH i e(HEeKTUBHO
npairoBaty (IiJi THCKOM 4acOBUX OOMEKeHb) OJIM3BKHMX J0 YMOB, 3a SKUX OiBIIICTH MpaB-
HMKiB MPaLOIOTh MPAKTUYHO!.

Jlesiki 3amouaTkoBaHi KOHKYPCH i3 CyJ0BHX Je0aTiB CTalu 3arajibHOBIIOMUMHU i MPECTUXK-
HUMU (IMB. IOAATOK 110 cTarTi). OAHUM i3 HAUMTOMYJISIPHIIINX BBAXKAETHCS KOHKYpC iM. Dinina
xeccoma (the Philip C. Jessup International Law Moot Court Competition. dani — Konkypc
[xeccona, abo KOHKypc) PosmoBinatoun mpo et KOHKYPC, KOPOTKO 3yITMHMMOCS Ha HOro
icTopii, B TOMy 4MCIi i «yKpaTHCBKiil», JeTallbHO PO3MOBIMO MPO XiJi KOHKYPCY Ta HH3KY
0COONMMBOCTEH MiJrTOTOBKM KOMaHJ 10 BUCTYTIB, @ HA 3aBEPIICHHS] OKPECIUMO MEePCIEeKTHUBH
PO3BUTKY KOHKYPCY Ha MIXXHApOAHOMY i HAlllOHANIBbHOMY PiBHAX.

]Cm0plﬂ Konrypcy. 3anoanKyBaHHﬂ Konkypey Jhkeccona crano oqHAM i3 pesysibTaris ak-
TUBHOI 1M032aKageMiqHOI TisNTFHOCTI aMepUKAHCHKUX CTYIEHTiB-IpaBHUKIB 50—X POKiB MUHY-
JIOTO CTOJNITTSL.

Yce posnoyvanocs 3 iHiLiaTWBU KiIBKOX CTYAEHTIB aMEpUKAHCHKUX MPAaBHUYMX IIKiJM, SKi
BUPILIWIN 3aCHYBaTH CTYAEHTChbKE TOBAPUCTBO 3 MiXKHAPOIHOIO IMpasa SK mpodeciiiHy op-
ratizauito. B 1951 p. crynenTu npaBHUYOI WKonu YHiBepcuteTy BipmkuHil cknanu ToBapu-
CTBO MikHaponHoro npasa iM. /pxona baccera. ¥ 1957-1959 pp. cxoxi ToBapucTBa CTBOPU-
T cTyneHTH-TpaBHUKY y ["apBapacekoMy Ta Komymbilicekomy yHiBepcuterax. Y 1960 p. cTy-
JICHTH 1MX 3aKJIaiB 310paiucs 11 TUCIYTY 3a TEMO KyOWHCBKOT arpapHoi peopmu (0qHIM
i3 HaciKiB sikoi cTana excrnpornpiaiist Kyboro BiacHocTi iHo3emIiB). Llg monis # 3amovarky-
Baja SBUIE, KOTpE HACTYMHOro poky Oyno HasBaHe KoHKypcoM 3 MiXXHApOJHOTO MpaBa
iMm. ®@inina Kepona xeccomna™*.

V 1962 p. crynentu-npaBauku yHiBepcuteTiB ['apBapmy, Komymo6ii, Exi Ta J{roka 3acHyBa-
T Acomiamnilo CTYJEHTCHKIX TOBApHCTB MiXKHapomHOTO mpaBa. Bona B 1987 p. Oyma peop-

Huni HaBuanbHi cynoBi nebaru — 4acTuHA mporpamu migrotoBku npasHuUkiB y CIIA. B amepukaHcbkux
MpaBHUYMX MIKOJNAX MepeadavdaroTh Ui MepIIOKYPCHHKIB creliaibHi 000B’sI3K0BI Mporpamu, siki CIpHUsIOTH
(hopMyBaHHIO BMiHb Ta HABUYOK NPAaBHUYOTO MUCHMa Ta CY/IOBUX /iebariB. ¥ Gararhox IIKOJax JiFOTh pajau 3
cynoBux nedartis (moot court boards), uieHaMu SKUX € CTYAGHTH Ta iXHi BUKJIaaadi. Y4acTh CTylEHTIB y Ta-
KHX KOHKYpCax BB)KA€ThCS YaCTHHOIO HABYAIBHOTO TPOLIECY B ASSKHUX LIKOJNaX (3apaxOBYETHCS K Kypc).

YV CIIA npoBomsaTbcss NMpHUHAHMHI COPOK MiCIEBHX (Ha piBHI NPaBHUYOI IIKOJM), pPETiOHAJIbHUX,
HalliOHAJIbHUX Ta MiXKHAPOAHUX KOHKYPIB i3 CyIOBHX 1e0ariB, sIKi CTOCYIOTBCS MPAKTUYHO BCiX raimyseil mpa-
Ba. HailinonmynspHimmmu Ta HaiinmpecTwxHimumu BBaxkaroThes: National Moot Court Competition
(amminicTpoanuii KomiTeroM Momnoaux npaBHUKiB Acouiawii npaBuukiB Micta Hero-Hopk Ta AMepuKaHCh-
KHM KOJIeZKeM MPaBHUKIB y cdepi cynoBux aedaris); National Appellate Advocacy Competition (agminicTpo-
BaHWI AMEpUKaHCHKOIO acolialieto npaBHUKiB) Ta Konkypc iM. @inina [xeccona (perioHanbHui Ta MiXkHa-
ponuuit TypHipn).

*** OCOOMCTICTD 1 KHMTTS aBTOPUTETHOIO aMEPUKAHCHKOTO BUeHOro-MixkHaponHuka ®inina Kepona Jhkec-

coma (1897-1986) 3aciyroBye okpemoi HaykoBoi myoiikauii. Yuens Eniy Pyta, ®inin xeccon yBiitimos 1o
icTopii AK BU3HAUHWMN y4eHWH i BUKIaaa4d (IOKTOp mpasa, Mpodecop), IOpUCT-NPaKTHK, aAMiHiCTpaTop, TUI-
JoMar, cyais, roxoBuTuit asrop. Haponuscs B ciM’T npaBHUKIB, 3akiHuMB €nbchbKuii (Oakanasp npasa, 1924)
ta Komymo6iiicekuii (oktop ¢inocodii 3 mpasa, 1927) yHiBepcuteTn. Bukiagas MixkHapoHe MMpaBo Ta JIUI-
nomarito B Komymb6iiickkomy yHiBepcuteTi (1925-1961), mapanensHO Mpaiiooud Ha BiINOBiZaTbHAX MOCa-
nax y aumomarnuyHomy kopryci CIHA. Likaso, mwo [Dxeccon 6yB cymuero MixuaponHoro Cyny OOH y
1960-1970 pp. (06iiiHsB 1o ocamy 1961), ToOTO BHKOHYBaB cBOi 000B’s3KH B Toii mepio, mo i B. M. Ko-
peubkuit (1889-1984) — unen ta Biue-npesuneHt cyny (1967-1970). ®@. dxeccona yrocToeHO 6ararbox mo-
4ecTeH, yTiM, «KOZIHA 3 MoyecTell He OlacIUBMIIa HOTo TaK, K NPUCBOEHHS AMEPHKAaHCHKUM TOBAPHUCTBOM
MiXKHApOJIHOTO TIpaBa Horo iMeHi 3MaraHHsM 3 MixHapomHoro mpasa» (Konkypc Ixeccona). (Schachter O.
Philip Jessup's Life and Ideas // American Journal of International Law. — October, 1986. — P. §90).
Hanpukinui 40—x i mouarky 50—x pokis XX ct. (B nepiog npotuctosinust CLLA it CPCP) @. [Txeccon OyB
OIHUM i3 TpoBigHKX autuioMarnuHux npeacraBHukis CIIIA B OOH (CPCP y Pani besneku Toxi npencras-
1B A. BummHcbknit). 3aransHOBIOMIM € BHTIAIOK, SIKUIA TiCTaB Ha3By «IUILIOMATis B Gapi», komu . Ixec-
corl, po3rno4asiuy po3moBy B 6api OOH 3 pafsgHCbKUM MOCIIOM, 3aKJIaB MOYaTOK MPOLIECY, KOTPU BUBIiB CTO-
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ra”izoBaHa B Acowialifo CTyJIeHTiB MixkHapoaHoro mpasa (the International Law Students
Association (mani — ILSA))*™**. Came ILSA (3a migTpuMKu AMEPHUKaHCBKOTO TOBapHUCTBA
MDKHAPOIHOTO TIpaBa ¥ iHIMX opraHi3auiii) # nonuHi npoBoauTh Konkypcu JIxeccona.

Kineka cnie mpo ILSA (aeranshime mnpo ILSA nuB. Ha BeG-cailitTi Acomiamii
www.ilsa.org/about). 1{s HenpuOyTKOBa acoriallisi 00’€JJHy€ CTyJCHTIB-IPABHUKIB Ta MOJIO-
JIMX IOPHUCTIB, KOTPi MArOTh HA METi BUBUEHHS Ta CIPUSHHS PO3BUTKOBI MXKHAPOJHOTO IpaBa.
Unenamu ILSA MoxyTb OyTH cTyAeHTH a0 oprasizauii (epeBakHO — YHIBEpCUTETChKi TOBa-
pHucTBa Mi>kKHapogHOro mpasa). 3aranoM uieHamu ILSA € ToBapucTsa 3 maiixke 100 HaB4asb-
HUX 3aKJIQJliB, a 11 isTIbHICTh MOIIMPIOETHCS HA CTYASHTIB Oibil ik 500 HaBUaTBHUX 3aKJIaJ(iB
npuHaiiMHi y 100 kpaiHax cBiTy (3a naHuMH camoi Acouianii). Y coiii misipHOCTI ILSA mpar-
He CIPUATH PO3BUTKOBI Mi>KHAPOIHOTO TpaBa (3 JOTMOMOTOK IOPUINYHOT OCBITH) Ta MIidCHA-
POOHO20 CIHIJIKYBaHHS MDXK CTyleHTaMHu-lipaBHUKaMu. CrHpsMOBaHMH Ha peaunizamifo i€l
noBiiiHoT Micii (ocBiTa # cninkyBanHs) KoHkype [Ixeccoma cTaB CBO€PiJHOIO Bi3UTIBKOIO
ILSA. 3aBnsiku iioMy oprasisailisi cTana BiJIoMOIO B yCbOMY CBITi.

Cnouarky Konkypc [xeccomna OyB JHie «aMEepUKAHCHKAMY 3aXOIOM 3 HEBEJIIUKUM YHC-
JIOM y4acHHKiB. UHCIIO0 KOMaH-KOHKYPCAHTIB 3pocTaio moctynoso. Tak, skmo B 1960 p. na
BCiX piBHAX HaJiUyBaJocCs TPH «aMEePHKaHCHKi KoMaHIW» (TIpH IOMY BCi — 3 OITHOTO YHiBep-
curety), y 1970 p. — 56 xkomanz i3 6-tu kpaiH, y 1980 p. — 196 xomanp i3 28-mu kpain, y 1990
p. — 253 xomaHp i3 42-x kpain, y 2000 p. — 287 xomaHn i3 53-x kpaiH, To B 2004 p. KijgbKiCTh
KoMaH[ 3pocna 110 529 i3 85-Tu kpaiH cBiTy. HuHi 11e Halibinbiumii y CBiTi KOHKYPC CTYIEHTIB-
MPaBHUKIB.

HaittutynoBani yHiBepcuTeTH KOHKYPCY (10 YOTHPH MepeMorn) — TexachKuil yHiBepcUTeT
(1964, 1966, 1971, 1974) Ta Hanionansuuii yHiBepcuteT Cinramypy (1982, 1985, 1994, 2001)
(mepemoxui orojomyrotecst 3 1963 p.). Ilpu mpomy, ockinbku komanan CiHramypcbKOro
yHiBepcuTeTy (OKpiM mepemor y ¢inaii) me 7 pa3iB BUXOAWIN A0 (iHamy, el yHiBepcUTeT
YIEBHEHO MOXKHA BBaXKaTH HaWTUTYJIOBAHIIINM HAaBYAIbHUM 3aKJIAZIOM Cepell yCiX MpeicTaB-
nenux Ha Konkypci Jxeccomna.

Cepen mepeMoXIliB OyJIM KOMaHIW YHIBEPCHTETIB iHIIMX KpaiH — AMepuKH, ABCTpalii,
A3zii, Appuku, €Bpornu. LlikaBo, 110 JuIIe OBi €8poneticoki kKOMaHIW NepemMaraiu B KoHkypci
— Kembpumxkceskoro (1975) ta Ilapusskoro yHiBepcuteti (1-me micue,1992). Haiisume no-
CSITHEHHS yKpaiHCBbKOI KoMaHIH — mocTe Micie B 1999 p. (IHCTUTYT MiXKHapOIHUX BiTHOCHH
KuiBcbkoro HauioHansHOro yHiBepcutety imeHi Tapaca LlleBuenka ([ani — [HCTUTYT MiXHa-
pPOIHUX BiAHOCHH), a KoMaHau 3 kpain konmumHboro CPCP — ne apyre micue Mapitickkoro
nepxyHiBepcuteTy (2003)"**** OToXk, €BpONeHCHKUM KOMaH1aM BEpPIIMHA Ja€ThCS HEJIETKO.

poHH i3, 31aBasIoCs, 0€3BUXiAHOT cuTyallii oao crarycy bepnina. Un mir ysButu codi @. [Ixeccor, 1110 3Ma-
raHHs, Ha3BaHi HOro iMeHeM, OIHOTO JHS 3BeIyTh YKpalHCHKHMX CTyneHTiB, Hapomkennx y CPCP, Ta ixnix
aMEpPHKAHCHKUX KOJIET, CTYACHTIB 0ararbox iHIIMX KpaiH, KOTpi MParHyTh YAOCKOHAJIUTH CBOE 3HAHHS MiKHa-
poaHoro npasa i niaBuumTH ioro poib!? (ITpo ®. [)xeccona, okpiM BHIIE3ragaHoi CTaTTi, MOXKHA POYHTA-
TH HU3KYy MarepiajiB y >KypHaini 3 MixkHapomHoro mpasa: Jessup: Memorials and Reminiscences // American
Journal of International Law. — October, 1986. — P. 896-911).

**** ANeKBaTHMI Mepeknaj Has3BM acolialii — «Acouialis CTyIEHTIB MiKHapoAHOro MpaBa», a He

«MixHapoaHa acolianis CTyIeHTiB-IPaBHUKIBY, SIK 4acOM 11 HA3UBAIOTb.

skokokokok

Konkype J[xeccona y Pociiicekiii @enepauii Brepiie 6yno nposeneHo 2002 p. [Ipote BiH Bigpasy
HaOyB nonyssipHocTi. Tak, sxmo B 2002 p. B HboMy Opanu yuacts 14 komanp, To B 2003 p. — Bxe 19, y 2004
— 17. Pociiicbki cTyaeHTH TpaAuLiifHO MpeacTaBieHi JBOMa KOMaHIaMi Ha MiKHapoxHoMY TypHipi Konkyp-
cy JIxeccona y M. Bammurroni. I[Tepemoxiem koukypey B 2002 p. ta B 2003 p. crana komanaa Mapilicbkoro
nepxcynisepcutery (M. Momkap-Ona), y 2004 p. — MockoBcbkoro IHcTuTyTy MiskHapoauux Bigsocus. TpeGa
CKa3aTu Mpo BUCOKHUI piBE€Hb 3aMpoIIeHNX IJIs CyIAiBCTBA CreiaicTiB (Tak, y 2003 p. HauioHaNbHUIA KOH-
Kypc oliHoBanu cyans MiskHapoanoro cyny OOH B. BepeineTiH, cyans €BponeichKoro Cyay 3 npas JHOIM-
Hu b. 3ynanund Ta inmi cnenianictu). B 2003 p. komanga Mapiiicekoro nepxkyHiBepcuTeTy Bubopona 2 micye
Ha MidICHapoOHoMY eTarli KOHKypcy y BammHrToHi — 1e HaiiBuie JOCATHEHHS CTyI€HTCHKUX KOMaH] i3 KpaiH
konuuHboro CPCP. (letanbhie npo Konkype [pkeccona y P® nuB. B [HTepHeTi Ha caiiti anminicTparopa —
topuanaHoi ¢ipmu White & Case: http://www.whitecase.ru/ russian/index.phtml?part=community&chap-
ter=jessup.
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Brim BapTo 3ayBaXKuTH, 110 HE TiNbKU €BPONEHCHKUM, a i MiBHiYHOAMepUKaHCHKUM. Tak,
JKOJIHA aMepUKaHChKa KoMaHa He Buxonwia Ao ¢inany Konkypey Hxeccomna 3 1993 p., xon-
Ha kaHajcbka — 3 1997. XKonHa amepukaHchbka koManaa He nepemoriia y Konkypci 3 1990 p.,
JKo/IHA KaHaJckka — 3 1991. 1 e npu Tomy, 110 came KOMaHI 3 HUX KpaiH MaroTh HAOiIbIINi
nocsin yuacti B KoHKypci #f «TepuTopianbHy» Ta «MOBHY» IepeBary HaJl KOMaHAaMH iHITUMHA
KpaiH.

Y 1996 p. o cxomxeHHs Ha «BepMHy J[xecconay gomydunucs i ykpainui. Bnepie Kon-
kypc Jxeccona B YkpaiHi Oys10 MpoBeIeHO B JIFOTOMY IIBOTO X poKy. Toii mepiox yBiiioB a0
icTopii CTyIeHTChKO-TIPABHUYOTO JKUTTS SIK eroxa camMoopraHisailii Ta aKTMBHOT AisNTbHOCTI
YKpaiHCbKMX CTYAEHTIB-ITPaBHUKIB SK Ha HALliOHAIBEHOMY, TakK i Ha Mi>KHApOAHOMY piBHSX. 3a-
KOHOMIpHHM pEe3yJbTaToM TaKoi MisJIbHOCTI CTallo 3amodyarkyBaHHs B Ykpaini Konkypcy
Jxeccona.

OpranizoBanuii i cnoHcopoBanuii ABA / CEELI (ITpaBHMUO0O iHiLiaTHBHOI AMEPUKaHCh-
kol acouiauii npaBHukiB y LlenTpanbhiit i Cxinniit €Bponi) nepumii Konkype [xeccona B
VYkpaini 3i10paB 1Bi komanau: [HCTUTYTY MidkHaponHuXx BiqHocuH KHY imeni Tapaca llleBuen-
Ka Ta €eKOHOMiKO-TIPaBOBOro (GaxyybTeTy JIOHeIbKOro HallioHAILHOTO yHiBepcuTeTy. Sk 3a3Ha-
YUJIM TIPEJCTaBHUKY MOJNOAKHOTO LeHTPY NpaBHUUUX Aociimpkens (ML), Ha 6a3i sikoro
OyJa miAroToBJIeHAa TOHEIbKa KOMaH/1a, «HEe3BaKAIOUW Ha BEJIUKi TPYIHOIII B MiATOTOBIII apry-
MEHTIB 1 BifICyTHICTb He0OXigHOT }opn;u/mHo'f JiTepaTypy aHMIiHCBKOIO MOBOKO, KOMaHIa
(L[OHCL[BKa) 3000yia mepeMory HaJ JOCBiTYEHOI0 KOMAaHIOK KHIBCHKOTO I[HCTHTYTYy MiXHa-
poanux BigHocuH. [lepemMora Hajanma iM TpaBO TPEACTABIATH YKpaiHy B M. BammHrToHi
(CIIA). Ha 3maranssx 1996 p. Bix Ykpainu Boepiue BUCTyIana KOMaHAa CTYACHTIB Y LbOMY
KOHKYpCi cepell komaH[ i3 55 kpain cBity?. Tak Oyno HamucaHO Mepily CTOPiHKY icTopil
«yKpaiHcbkoro» Jxeccona.

Konkypc Jlxeccona npumnas 10 Iyl yKpaiHCBKMM CTyZAeHTaM-TpaBHuKaMm. Pobora 3 op-
ranizanii Konkypcy Jxxeccona B Ykpaini npuckopmiacs. LlikaBo, mo Bocenu 1996 p. npen-
CTaBHUKHU CTBOpeHOi 18 TpaBHS TOro  poKy YKpaiHChKOi acouialii cTyJIeHTiB-paBHUKIB
(YACII), y4yacHukamu sikoi ctanu 18 mpodecifinux oprasizauiii, mij KepiBHULITBOM aBTOpa
UuX pAAKiB, nepeOyBanu Ha 3anpouieHHs ILSA Ha konrpeci Acouiauii y CILIA. YV psomy
3B’S3Ky I[iKaBO HABECTH MalloBifomuii (akT: mijg vac Bi3uTy OyJj0 mMmignucaHo Yromy mpo
adiniauito, 3a sikoro YACII crana acouiiioBanuM 4ieHoM ILSA Ta ii MOBHOBaXXHUM MpeICTaB-
HuKoM y kpaiHax CH/ i banrii.

B Vkpainiy 1997 p. 6yno mpoBeneHo npyruii HanionansHU KoHkype Jlkeccona, B SKOMY
Opasin y4acTh Ti XK yKpaiHCbKi HaBUaNbHi 3aKknaay, mo iy 1996 p., yTiM 1iporo pasy nepemo-
ry CBATKyBaja KoManza lucrutyty Mi)KHapO):[HHX BiZJHOCHH, siKa ¥ mpezcTaBisuia YKpaiHy Ha
MixkHapoaHomy Konkypci l[)Keccona B cronuii CIIIA B 1998 p.

ano,uomx HAaCTYIIHHUX POKiB KOHKpr Jlnceccona B YKpalHi MpOBOIWIH LOPOKY. Horo
aZMiHicTpyBaHHs Opanu Ha cebe pi3Hi opranizauii, a 3 2002 p. — oAgHa 3 MPOBITHUX YK-
paTHCHKUX IOPUIANYHUX Qipm3.

3a nepion 3 1996 p. 3pocnu piBeHb Oprasisailii 3MaraHb Ta MMiJIr0TOBKKA KOMaH/, CYJIiBCTBO
(BioMi yKpalHCBKi Ta iHO3eMHI MpaBHUKH, 30KpeMa Ti, sIKi MpaIoTh B YKpaiHi), 3pocia i
KUTBKiCTh YyacHUKiB (4 komanau y 2002 p. ta 2003 p., 6 —y 2004 p.). Bapro nosigomutu, 1o
MOTEHLIMHO KiNbKICTh KOMaH[ B YKpaiHi 3Ha4HO Oifibllia, a TOMY BXe He3abapoM Moxke 3poc-
TH yaBoe. Takuil MporHO3 IPYHTYETHCSA HA 3pOCTaHHI momy sipHOCTi KoHKypCy Ta KilbKoCTi
OPUIMYHKIX HaBYAIBHUX 3aKNIaJiB B YKpaiHi (IMpo 110 Oyie cka3aHo HHXKYE).

bepe yuacts y Konkypci Jlxxeccona i komanaa KuiBcbkoro yHiBepcuteTy mpasa (maii —
KVTI), sixa 8 2002 p. Bnepiie crana iioro ydacHUKoM. Y ckiaji iioro komaunau Oynu O. banb-
oexoBa, K. [loprocraii ta JI. JIopomr. Y nomnepenH,oMy payH/li KOMaHa MOCTynuIacs MailyT-
HbOMY MEPEeMOXII0 — KoMaH[i KHUiBCbKOro MiXKHApOAHOTO YHIiBEpCUTETY W Yy 3arajbHOMY
3aJTiKy mocina Tpete micue (cepen 4otupbox komann). Y 2003 p. komanna KYII 3apeectpy-
Bajiacs JUIsl y4acTi y 3MaraHHsIX, OJJHaK 4yepe3 opraHizamiiiHi npuynHu yvacti y KoHkypci He
Opana.

2004 p. craB Tperim pokom yuacti KYIT B Konkypci Jlkeccona i MOKW 10 HaWOiNbII
yenimHimmM. Yncnenna komanga KYIT (iHTeHcrBHA MiArOTOBKA TpUBasia BIPOIOBXK ONM3BKO
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ATy Micauis™*****) y cknaai M. lllesuenko (1 xypc), B. Conimuyk (3), I. Tkauyka (2), C. Yep-
HeHko (4) Ta A. Kapaco (4), miarotoBineHa miJ KepiBHULUTBOM TpeHepa (aBTopa LUX PsAKiB)
MpeJIcTaBuiIa CBili BapiaHT MEMOPAHIYMiB Ta YCHUX BHUCTYTIIB 3TifHO i3 3aBnanHsM KoHKypcy,
sIKe CTOCYBaJIOCS MiXKHAPOJHOTO KpuMiHaneHOTO cymy OOH.

B ycHiit yacTuHi 3Maranb kKoMaHa Mana B cBoeMy ckiani M. IlleBuenko Ta B. Conimuyk.
VY nepmomy paynai komanaa KVYII sycrpinacs 3 maiiOyTHiME (iHanmicTaMu TypHipY — KOMaH-
Joto ropuanuHoro dakynsTety KuiBchkoro HamioHanbHOro yHiBepcuteTy iMeHi Tapaca Illes-
YeHKa i NocTynuiacs 3 HEBEJIMKUM PaxyHKOM. Y HAaCTYyIHOMY payHJi KoMaHja 3/100ys1a nepe-
KOHJIUBY IepeMory Haj komanor OnechKoi HallilOHATbHOT FOPUIUYHOT akaaemii. Y pesylib-
TaTi KOMaHJa MMocijia TPEeTe MPH30BE Miclle (Cepes MIeCTH KOMaH).

[Tepemoxnem ykpaincskoro Konkypcy [Ixeccoma 2004 p. crama xomanaa KwuiBchkoro
MDKHApOIHOTO YHiBEpCHTETY, fika y (iHami mepemoriia KOMaHIy IOPHIMYHOTO (haKyJIbTeTy
KuiBcekoro HanioHanbHOTO yHiBepcuteTy iMeHi Tapaca lllesuenka. YeTsepre, rn’site if mocte
Miclsl BiAMOBiAHO mociaM koMaHAu JlOHELBKOro HaliOHANBHOrO yHiBepcuteTy, Onechbkol
HalliOHAJIBHOT IOpUANYHOT akaaemii Ta HamionansHoT ropuauvHoi akajgemii iM. SpociiaBa My-
Jporo?.

3micm i popma Kowuxypcy Jiceccona.

VY HalbinbII 3araJbHUX pHcax 3MicT Ta popMy KoHKypCcy MOXKHA y3arajdbHUTH Tak.

KPUTEPII 3MICT

Pestome HaiinpectmxkHinn #f HaiimomynsapHimi mopiYHi CTYAEHTChKI MpaBHAYI 3Ma-
ranHs. [anmysp mpaBa: MikHapoaHe myOmiuHe mpaBo. [IpoBoasiThcs aHr-
JIIACHKOI0 MOBOIO Ha HAL[iOHAJILHOMY ¥ MikHapogHoMy piBHsX (2004 p. —
529 xomanz 3 Ginbur Hixk 85 kpaiH).

Merta [MornubneHHs 3HaHb 3 MKHAPOAHOTO IMyONiYHOrO MpaBa, PO3BUTOK HABH-
YOK NpodeciiiHol aHIIiichKoT MOBH Ta aJJBOKATypH.

Konkypc sk 3axif Cnpusie BJOCKOHAJICHHIO:
1) 3HaHb 3 MIXKHAPOIHOTO MpaBa;
2) 3HaHb Ta HABUUYOK NpodeciiiHoT aHmTifichKol MOBH;
3) iHIIMX 3arajbHUX Ta CTELiaIbHUX MPOQECiiiHNX HAaBUUOK Ta BMiHb;
4) yMiHb TIpaLfOBaTH B KOJEKTHBI (KOMaHIHUX SIKOCTEH).

Cnyrye popymom ms:
5) 00roBopeHHs! aKTyaJbHHX i CHIPHUX MUTaHb MiXKHAPOIAHOTO MpaBa;
6) npodecitHOTO CHiJKyBaHHS Ta PO3BUTKY HMPaBHUYOI Kap’e€pH, 10O0py
MOTeHLIHHUX KaapiB;
7) y3araibHeHHs 3HaHHS Ta JOCBidy JUI NPUHHSATTS MONITHKO-IPaBOBUX
pimeHs;
8) BU3HauYeHHs peTHHTY (HeodiUifHOro) MPOBIAHUX IOPUANYHHMX HaB-
YallbHHUX 3aKJIa/IiB y raly3i Mi>KHApOAHOTO TpaBa.

Opranizatopu, Mmicie npose- | BinOyBaerncs:
JeHHs. YMOBHU — Ha Hal[lOHAJBHOMY Ta MIXXHAPOAHOMY DiBHSX;

— Ha 3acajiax 3MarajJbHOCTI Ta BOJHOYAC TPU.
Ha mixxnapomaomy piBHi: ILSA (www.ilsa.org) — y M. Bammnrrton, CILA.
HanauionansHOMy —top¢ipma,,Marictp & [TapTHepm» (Www.magisters.com)
—y M. Kuesi.
Konkypc mpoBoauthes 3ringHo 3 [IpaBunamu ta iHcTpykuissmu ILSA (muB.
intepHer-caiit ILSA, ne MoxkHa 3HAMTH peecTpaliiiHy Gpopmy).

Y VyacTh i MiAroTOBKa 10 KOHKYpPCY Oy/lM YaCTMHOI HaBYAJILHOIO IUIaHy 3 JMCLMILIIHM «JlinoBa

aHITiliChbKa MOBa JUIsl TIPaBHHKIBY», BUKJIAQNAHHS SKOi CTaJO MOXIIMBAM 3aBISKU MiATPHMI peKTopary
KuiBcekoro yHiBepcureTy mpaBa Ta «[Ipoekty rpomansHcbkoi ocBiTi» (CEP). JlomoMornu B miAroToBui Ko-
MaHIH i BUMYCKHUKH YHIBEPCHUTETY, B TOMY YMCII i 4leHH KONUIIHIX koMaH[ (ocobnuBo O. banbbexosa), a
TaKOX TicTh — aMmepukaHchbkuii mpodecop b. Teiinop (Bryan Taylor).
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KPUTEPII 3MICT

Eranu Ta posknan JiBa emanu: xBanidikauiiHuil Ta MDKHAPOJHUN TYpPHIpH; IBa pi6Hi: HAIiO-
HaNbHUH (perioHajbHUIA) Ta MiXKHAPOIHMM; ABI ¢hopuu: mucbMoBa (3a Bif-
NOBi/laya Ta Mo3MBada) Ta ycHa (BUCTYIHM Mepex yMOBHUM MiKHapoIHUM
cynom OOH).

[Nepemoxkenb HaI[iOHATBHOTO TYPHIPY CTa€ y4YaCHUKOM MiDKHApOJHOTO Typ-
Hipy. [Ipubnusnuit posxnad: omyOaiKyBaHHS 3aBIaHHS, GOpPMYBaHHA / pee-
CTpalis KOMaH[I, MOLIMPEHHs MarepialiB (BEpeCeHb-THUCTONA MOTOYHOIO
POKY); IOIaHHS MEMOPAHIYMiB (cepearHa CidHs), yCHi BUCTYH (JTFOTHIT) —
HaliOHaJbHUN eTamn; ycHi BUCTYNH (KiHelb OepesHsl — MoYaTtoK KBiTHS) —
MiKHApOJHUHN eTan (HACTYIHOTO POKY).

Vuaacte (opranizanis komaH- | KokeH HaBuaJIbHUIT 3aKi1a]] Mae MpaBo BUCTABUTH (JIMILE) OAHY KOMaHIY y
TN ckrazni 2—5 4onoBik (Ko Tpeda mpoBoasATh Binbipkosuii koHKype ([IpaBu-
110 2)). B ycHiii yacTuHi 1Ba uneHn komanau OyayThb B poiii mo3uBaya, JBa —
BignoBigada. YneHoM KOMaHIU Moxe OyTH CTYACHT OyIOb-fKOro Kypcy. 3
MICBMOBOTO ZI03BOJTY aAMiHICTpaTOpa A0 Y4acTi AOMyCKalOThCsS MaricTpaH-
Tn i acnipanty (I1paBuio 2.2.3). Komannoro 3a3Buyaiil kepye TpeHep, KU
rotyBas ii 1o Konkypcy (ITpasuio 2.4).

Cynni; kpurepii cyaaisctea | FOpuctu ropdipM, IOPUCKOHCYIBTH, BHUKJIaAadi, AMIUIOMATH i npodeciiiui
CYAIi GHOHIMHO OLIHIOIOTH BHCTYIIM KOMaH] B ITMCbMOBHX | YCHHX 3Ma-
raHHIX 3a KpUTEPisAMH, 3aTBepmxeHuMHu [IpaBunamu. AHOHIMHICTB OLIiHIO-
BaHHs 3a0e3reuye NMPUCBOCHUI KOXKHIH KOMaHIi HOMep, 3a SIKMM X ifeH-
TAQIKYIOTb.

Opranizanist y4acTi koMaHau | 3a3Buyaii KOMaHAa OPraHi30BYETBCS CAMOCTIHHO, cama BHIIYKY€ JDKepena
(pinancyBanHs) ¢iHaHCYBaHHS — HABYAJILHUH 3aKJIaj1, FOPUANYHI QipMu, POHIN, BUILY CKHU-
KH, iHII CIOHCOPH, MEeIIeHATH— 7SI y4JacTi (peecTpatiiinuii BHecok (B 2004
p.— 160 $ CIITA), npoi3a, xap4yBaHHs) B HALIOHAIIBHOMY ¥ MIXKHAPOIHOMY
paynaax. OpraHi3aTopy KOHKYpCY HaJalOTh BCUIAKY, MIATPUMKY CHPHUSIOTH
y TIOIIyKax (iHaHCYBaHHSI.

3Baxkarouu Ha Te, 110 B 3arajbHUX pUCaX KOHKYpC ONucaHo B Tabnuii, a 3 floro npasuia-
MU 3alliKaBlIeHi MOXKYTb NETaJbHO O3HAHOMHTHCS caMOCTiiiHO (opuriHan Tekcty [IpaBmi —
nuB. Ha caiiti ILSA, mepeknaa Ha pociiickky MOBY — Ha cailTi agMmiHicTparopa KOHKYpPCY B
P®), 3ynuHiMOCH JIHIIIe HA KiJIbKOX acleKTaX KOHKYpCY.

Konkypc Mae nBa 3MaraibHi etamu (TypHipwW): KBajdidikamiiiHuii Ta MiKHapOTHMH.
Kpanidixauiitni TypHipu mpoBoasThCA B KOXKHill KpaiHi, A€ B KOHKYpci OepyTh yuacTb MiHIMyM
JBi KOMaHaU. SIK HaliOHANBHUM, TaK 1 MIXXHAPOAHUN €Tanu MaroTh MUCHMOBY I yCHY yacTu-
HU. B yCHilf kOMaHIM BHCTYNAIOTh B POJIi TO3WBaya Ta BigMoBifada (y CKJIafi 2-X YOJOBIK Ta
(32 OaxaHHSIM) KOHCYJIBTaHTA), TPEACTABISIOUH BifIOBIIHY IepKaBy SK CTOPOHY CYIOBHX Je-
OariB nepen ymoBHuM Mixkaapogaum cynom OOH.

Jlo ¢inany HaioHaTBEHOTO eTaly BUXOAATh KOMaHIM, KOTpPi 3100y Ginblry KiTbKiCTb He-
pemMor y TmomepeHiX payHAax, a 3a OJHAKOBOI KUIBKOCTI MepeMor y KiIbKOX KOMaH[,
(iHanicTiB BU3HAYAIOTh 32 PEHTHHIOBOIO CUCTEMOI. 3MaraHHs 3a TpeTe Ta IHII Micls He
MpOBOIATECS: Miclis, sKi B KIHIIEBOMY MiICYMKY MOCialOTh KOMaH/IH, BU3HAYAIOTECS 3a peii-
THHTOBOIO CHCTEMOIO.

[lepemorkiiem KBajidikaliiiHOro HalliOHAJIBHOTO €Taly CTa€ KOMaHJa, sika MepeMoriia y
¢inanpHOMY payHmi. Ll KoMaHIa aBTOMATHYHO CTa€ Y4aCHUKOM MiKHApPOIHOTO eTaly KOH-
Kypcy SIK HalliOHaJbHUI MpeiCTaBHUK. TakuM YMHOM, KOMaH/Aa-NepPeMOoXKelb HalliOHATBHOTO
eTaly 1o CyTi OTPUMY€ MpPaBO PENpe3eHTYBATU CBilf HaBYAbHUI 3aKjaj i KpalHy Ha MiXHa-
poanomy etami Konkypey Jxeccona.

B okpemux Bumagkax KpaiHy Ha MiKHApOIHOMY TypHipi KOHKYPCY TPEICTaBIsI€ He JTUIIe
nepeMoXKellb HalliOHATTbHOTO KBai(iKaliifHOTO TypHipY, a i iHII KOMaHIH.

[To-mepie, KinbKicTh KOMaH-y4aCHUIb MXKHAPOJHOTO €TaIy Bi KOXKHOI KpalHM BH3HA-
Ya€eThCsl 32 MPABUIIOM, 3TiIHO 3 SIKUM KOXKHa KpaiHa-y4yacHHUK Ma€ MpaBo AeJeryBaTu OfiHy KO-
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MaHAy BiJl KO)KHUX IECATH KOMAaHA-y4YacHHUIlb HAI[iOHAJIBHOTrO KBalli(ikaliifHOro TypHipiy
(ITpaBuino 1.1.16). Tomy KoMaHJaMH-yYaCHULISAMU Ha MI>KHAPOIHOMY eTarli KOHKYPCY Bif MeB-
HOT KpaTHa MOXYTb BUCTYMAaTH KOMaHIU-(QiHATICTH, iHIII MPHU3epH HAlliOHATBHOTO eTamy. Tak,
Hanpukian, CLIA TpamuniiiHo mpeacTaBieHi Ha MiXKHAPOIHOMY TYpPHipi OiJbII SIK JecsThMa
KOMaHIaMu, AesKi kpainu, Hanpukiag @PH, PO, Itanis — nBoma. (Ykpaina 3a ocTaHHi 1eB’ITh
POKiB TpanMuiiiHO Oyna nmpeacTaBiIeHa OHI€0 KOMaHOIO. )

[To-npyre, siK1Io perioHa’abHUNA a00 HalliOHATLHUI YEMITIOH He MOXe MPUOYTH Ha MiXKHa-
POIHUIA TypHip, BUKOHABUMI AUPEKTOP MOXKE BU3HATH JIPyroro (hiHanicTa perioHanbHOro abo
HalliOHAJIBHOTO TYpPHipy IMPEICTaBHUKOM perioHy abo kpainu. BTim ykpaiHcbka icTopis KOH-
Kypcy Jlkeccoma He 3HaNa TaKNX BUIAIKIB.

MikHapoIHUH TYpHIp € 3aBepIlajJbHUM €TaroM KOHKypcy. BiH ckiiagaeThes 3 monepeanix
payHziB, JOAATKOBHUX BifOIpKOBUX payHIiB, yBepTh(diHaNiB, MiBiHATIB Ta PiHANEHOTO payH-
Iy Mi>KHapoaHOTO KOHKypcy. Komanaa-nepemoskens (piHamy BCECBITHBOrO uyemnioHary JIxec-
coMa OTOJIOLIYEThCS «BCECBITHIM ueMmioHoM KyOka J[xeccomna». Bona orpumye aBi Haropo-
Ju: TpodeiHnii momapyHok i KyOook Jkeccoma Juis BiANOBiJANBHOTO 30epiraHHs BIPOJOBXK
POKY (10 HACTYIHOTO YeMITiOHATY ).

OxkpiM TpanuiitHUX HAropoJ y4acHUKIB KOHKYPCY HArOpPOKYIOTh iHIIUMU Npu3aMu. Tak,
Ha HaIliOHAJBHOMY Ta MIXXHAPOJHOMY €Tarax HaropoLKyIOTh KOMaHAH, SKi MiATOTyBaIu Haii-
Kpallli TICbMOBI pOOOTH (MEMOPaHAYMHM), TAKOXK HArOPOXKYIOTh HAMKpaIMX JOMOBigaqiB (SIK
y pofii mo3uBaya, Tak i BiANOBijaya). OKpiM bOT0, TIPU3EPiB Ta YYACHUKIB 3a3BUYAN Haropo-
JUKYIOTb TIPU3AMH §i BiJI3HAKAMHU OPraHi3aTopy Ta CIOHCOPH KOHKYPCY (IpOLIOBi mpeMii, srie-
parypa, cepTI/I(blKaTI/I mpo yd4acTh Tomo). Hapemri, koMaHOu MOXYTh OyTH Big3HadeHi i
HpeMII/IOBaHl y CBOIX HAaBYAJBHHX 3aKJIA/IaX.

Ha w™ixnHapogHOMy TypHipi NpHCYIKyeThCS HHU3Ka cleliadbHuX Haropon. Haropoma
iMm. Xapai K.Jdimapaa mpucypKyeTbess KOMaH[i, sika Mojajia Halikpaliuii MeMopaHIyM Ha
KOHKypCi (Y4aCHUKIB KOHKYPCY OLIiHIOE HOBHUH CKIaj cydjiB; WTpadHi caHKUii HE BpaxoBy-
totbest). Haropona iM. Enonu 1. [BaHC mpucympkyeThest S-M) KoMaHaaM, sKi ofaay Halkparii
MeMOpaHIyMH Ha MOTIEpeHEOMY payHIIi MiXKHapoIHoro TypHipy. Haropony iMm. Puuyapna bak-
cTepa OTPUMYIOTh HalKpallli Kpalli I’aTh KOMaH/, SIKi MOCIIM MicIsd 3 MEPIIoro Mo I’ sTe Ha
koHKypcax iMeHi Xapai K.dinnapaa ta Exonn l.IBanc — 3a Halikpamiuii MeMOpaHIyM HO3UBa-
ya Ta BiANOBigaya.

Hapewri, yuacHuku komanz abo BukoHaBuuii nupekrop ILSA (micnst koHCynbTalliid 3 yyac-
HUKaMU KOMaHI)) IPUCYIKYI0Th Haropony «Jyx Jlkeccoma» KOMaHi, sIKa «CIyrye Hallkpa-
IAM TIPUKIIaJ0OM MepeBart, 3MarajJbHOCTI Ta MPOsBYy MOBard 10 CBOIX CymepHHKiB». Llfo Ha-
ropofy oTpumasia koManaa JIoHeIbKOTo YHiBepcuTeTy Ha TypHipi 1996 p.

MikHapoaHUH TYpHIp KOHKYpCY HACUYEHUIl HE JIUIIe KOHKYPCHUMM, ajie i HayKOBUMU Ta
KYIBTypHUMHU TOAissMU. Tak, HOro TpaguuiiHO NPOBOASTH MapajeibHO i3 IHIIMMHU Op-
rasizauiiinumu 3axonamu ILSA, yacom HaykoBUMHU KOH(epeHUissMu. KpiM Toro, y4acHUKH KO-
MaH]] KOPHCTAIOTHCS MOXKIIUBICTD OJIMDKYE O3HAOMUTHCS 3 KPAiHOKO, 11 CTONHUIICIO Ta KUTTSIM,
y TOMY YHCITi YKpaiHChKoI miacnopu. KinmbkaneHHe HaCHUYeHe TMOIisIMH TTepeOyBaHHS y CTONHII
CIIIA crioBHa «KOMIIEHCY€» 3yCHILIS, €HEPTito 1 Yac, BUTpa4YeHi Ha MiJATOTOBKY JI0 KOHKYPCY.

I Dickerson D. IN RE MOOT COURT // Stetson Law Review. — 2000. — Spring. — P. 1217-1218; Gaubatz
J. T & Mattis T. The moot court book. — 3d ed. — 1994. — P. 1-6.

2 http://www.liga.kiev.ua/business/?268 (Cranom na 24 6epesus 2004 p.)

3 JIo600a O. Yuactue opdhupM B PR-akiusax — oiMH 13 cioco60B 3as8BUTh 0 cebe // FOpuanyeckas npak-
tuka. — 2003 — Ne 45 (307); Jlo6ooa O. TonynspHOCTb Iopuandeckoi pupMsl: B 60 nnyt PR-TexHonorum /
IOpuanueckas npakruka — 2003 — Ne 23 (285).

4 International law students are set to converge on Kyiv // Kyiv Post. — 2004. — February 19. — Page 5.

Ompumano 03.07. 2004

3akiHYeHHS B HACTYITHOMY YHMCJIi YaCOIHCY.
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B.A. HATYPKAY

B. A. Hamypkau, euxnaoau Ilpuxapnamcokozo
yuigepcumemy im. B. Cmegpanuxa

OPTAHIBAIIIIMHO-IIPABOBE 3ABE3IEYEHHS FOPUJIUYHOI OCBITH
B YKPAIHI: TPOBJIEMH TA LILJISIXW BUPIIIIEHHS

3aranbHOBU3HAHO, 1110 FOPUCT-ipodecioHas Mae 3M00yTH BHUIILY IOPUIUYHY OCBiTYy. BTiM
nornsian (axiBIiB Ha Te, M0 TaKe OPUIUYHA OCBITa», HE 30iratoThes. I pO3MIsAAIOTH SIK
CKJIaJIOBY IIMPLIOI PaBOBOI OCBiTH, rally3b BUIIOT OCBITH, (DyHAAMEHT OPUANYHOT ITpodecii,
3anopyky npogeciiHoi KOMIETEHTHOCTI MpaBHUKA, cepenoBHile (OpMyBaHHS HOBOTO MO-
KOJIIHHSI TMPaBHUKIB, OJIWH i3 IHCTPYMEHTIB peajtizaiii coriaibHOi QyHKIIT paBa, KpUTepin
comianbHOI cTparudikaii, cienupiYHui BUI TiANTPHUEMHHUIIBKOT TiIBHOCTI, UIAX PO30yI0BH
MOJIITHYHOI Kap'epu, crocid peanizaiii am6iliit ocodbucTocTi TOIIO.

€ 4uMaJio JyMOK Mpo Te, IO sBJSE COOOI IOPUANYHA OCBiTa. 3MICT i 00CAT IOPUIANYHOT
OCBITH SIK IOHATTS 1 00’€KTUBHOTO SBUILA 3JIEXKHUTh BiJl 0araTb0X YWHHMKIB — Bif i icTopil,
opranizailii Ta opraHizaropis, MPaBOBOI CUCTEMH, 3arajibHUX OCBITHIX 3aBlaHb i METH, KOH-
KpPETHOI eMOX| Ta il CKJIaJIOBUX.

HOpunnyna ocgiTa sk raixysb OCBiTH, csarae moHaiimenme CepeanpoBiyusa. Ha BigmiHy Bin
CIIIA, B €Bponi #, 30kpeMa, Ha TepeHax YKpaiHM BHIIA IOPHIUYHA OCBiTA Ma€ TIUOIIe
kopinHs. 20 ciuas 1661 p. nonbcekuit kopons A KasuMup mianucas auruioM, sSIKAM HalaB
JIbBiBCBKiN €3yiTChKiH KOMerii «rigHoCTi akageMii i TUTyN yHiBepcuTeTy». Tak Oyno 3acHoBa-
HO HUHIiLIHIH JIbBIBChbKUI HalllOHANBbHUH yHiBepcuTeT iM. . @panka — HalicTapimuii B YkpaiHi
HaBUYAJBHUM 3aKNaj, AKU rotye ¢axislis-npaBo3HasiiB. KOpuanyxi ¢pakyasreTH, Kpim JIbBO-
Ba, Oyno Bigkputo B Xapkosi (1805 p.), Kuesi (1835 p.), Oneci (1865 p.). [liznime B Ykpaini
OyJIi 3aCHOBaHI ¥ iHIII IOPUINYHI HABUAIBHI 3aKJIJIH.

Hwuni y Hac ropuanvHa raqy3b BHIIOT OCBITH € KJIIOYOBOIO B TEPEXiTHUN Mepiog — B yMO-
Bax OyliBHHUIITBA MPABOBOI Jep)KaBH, pe(GopMH MOJITUYHOT i MPABOBOT CUCTEMHU.

IOpuauuna ocBita — 11e iporec 6e3MnepepBHOro 0COOUCTICHO-MPOGECiTHOTO CTAHOBIIEHHS
MPaBO3HABILI B COLIOKYJIBTYPHOMY MPOCTOPi HABYATBHOTO 3aKIIaMy, pe3yJIbTaTOM YOT0 JOCST-
HYTHH piBeHb KOMIIETEHTHOCTI Ja€ 3MOTY BHpIlllyBaTh (axoBi 3aBAaHHS «3TiHO 3 000B’I3KOM
YecTi Ta mpUcITu»!.

KoHulenTyaJlbHO PO3BUTOK FOPUAMYHOI OCBITH MOXKHA PO3Misimard B KoHTekcTi KoHcTH-
Tyuii Ykpainu, 3akony Ykpaiuu «lIpo Buiry ocBiTy», I[Iporpamu po3BUTKY IOpHINYHOIT OCBITH
Ha nepiox 10 2005 p., 3atBepmxeHoi [ToctanoBoro KabineTy MinicTpiB Ykpainu Big 10 kBiTHs
2001 p. Ne 344, inmux 3aKOHOJABUUX aKTiB, IKi OPIEHTYIOTh HABYAJIbHI 3aKJIa/I1 HA MiATOTOB-
Ky (axiBuiB, 30aTHAX 3a0e3MeTyBaTH BEPXOBEHCTBO MIpaBa, HANiHHIHA 3aXHCT MPaB JIFOINHU.

SxicHO 3MiHMIIacs colliajibHa IOpUCTIPYAeHIis Ta 11 oninka. FOpunudHa nmpodecis crana
OIIHi€I0 3 HalimpecTkHimMX. BogHouac kpoku 3 peopMyBaHHS FOPHJINYHOT CHCTEMH obme-
JKYIOTBCS OKPEMUMHU Taly3siIMH 3aKOHO/IaBCTBA i nepe6y)1030}o FOPHIMYHOT PAKTHKH.

Ed)eKTI/IBHwTL pedopMyBaHHs SIK y HpaBOBII/I chepi, Tak i B Macmtabax ycboro
CyCHiNbCTBa, Oe3M0CEPEIHbO 3aEKHUTh Bijl piBHA KBaJli(ikalii FOPUIMYHOIO KOpIyCy JepKa-
BU. ChOTOfIHI BUCOKOKBAJTi(hiKOBAHMX IOPUCTIB HE BUCTAUaE. [X rOTYIOTh epeBaXkHO JJIs TIpa-
BOOXOPOHHUX OPraHiB, Ae i 30cepemkeHa OiNbIIiCTh BUITyCKHUKIB. BogHOoYac B opranax nep-
JKaBHOI BJIaJ¥ Ta yHPaBJiHHS, B Fally3i eKOHOMiKH 6araro mocas, KoTpi motpedyroTs MpaBoBoi
MiATOTOBKM YIPaBIiHIIiB, 00iliMalOTh crielianicTu 6e3 HaleKHOT OCBITH. Y CHCTEMIi TPaBOOXO-
POHHUX OpraHiB (axiBLiB 3 BUILIOI IOPUIUIHOI OCBITOIO TaKOXK 3aMallo, sK i (paxiBuUiB cepen-
HBOT JIAaHKU B cyAax (CyJOBHMKOHABIIi, 3aBiyBadi KaHIIEsAPiil, CeKpeTapi CyaiB, cekpeTapi cy-
IOBHUX 3acimanp). B opramax peectparii akTiB TrpoMaasHCBKOTO cTaHy Onu3pko 60%
MpalliBHUKIB HE MalOTh CrieliadbHOT OCBITH. [IpUHIMIOBI 3MiHU y HisSIBHOCTI JepKaBHOTO
anapary, MpaBOBOMY pEryJlOBaHHI B rajy3i €KOHOMikH, QiHaHCiB, TOpTiBJi, Nepexina

© B.A. Harypkau, 2004
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CYCIIiIbCTBA 10 COLiaJIbHO OPiEHTOBAHO! PUHKOBOT €KOHOMIKM BHMArarOTh SKiCHUX 3MiH Y
npiopuTeTax i METOAMUIII MiJrOTOBKH, MEPEMiIFOTOBKY ¥ MiJBUIIICHHS KBaTi(ikallii IOpUCTiB.
OT1xe, MOTPIOHO YITKO BU3HAYMTU MOJIENb (haxiBLA-IOPUCTA i MOJIETh WOTO MiroTOBKU. Mo-
JieNib CTemiajicTa Mae BilmoBimaTH BHMoOraMm 1o MNpogecioHalliB-FOpHCTIB Mai0yTHBOTO.
IOpucT — 11e AeprkaBHA CIeliaIbHICTh, OCKIJIBKY BiH PeNpe3eHTy€ 3aKOHOIABCTBO, 110 BHpa-
JKa€e BOJIIO, HOPMHU 1 iHTEpecH JepKaBu2.

Cucrema BHUIIOI IOPUIUYHOI OCBITH HE € YHMMOCH BiJIOKpEMJIEHMM, BOHA B3aEMOJi€ 3
MOJITUYHUMHU, €KOHOMIYHUMHU, KYIBTYPHUMHU Ta COLialbHUMHU cUcTeMaMu. Buila ropuanyna
OCBiTa He MOXe OyTH MTaCUBHOIO, 2 MyCHUTh iCTOTHO i TUHAMIYHO BIUTUBATH Ha JOBKOJHIIHE
cepenoBuIle, GOPMYIOUH JEMOKPATHIHE MPaBOBE Moie. Y MbOMY IMOJISTac ii MO3UTHBHA POITb
i BeJTMKa MPOCBITHUIIbKA Micisi. OCHOBHUMU NPUHIMITIAMH YHIBEPCATBHOCTI BUIIOT FOPUAMYHOT
OCBiTH MalOTh OyTH:

1) cipsIMOBaHICTh Ha 3MIlLIHEHHS 3J1ar0AX i MUpPY B CyCHiJIbCTBI;

2) 3abe3neueHHs JOCTYIy JI0 BUIIOI FOPUINYHOI OCBITH BCiM, XTO Ma€ 374i0OHOCTI, MOTH-
Ballif0, a TAKOX BiJMOBIIHY MiJArOTOBKY:

3) HamaBaTH He TiNbKK (yHIAMEHTabHI MpodeciiiHi 3HaHH:, a ii BUXOBYBaTH 3aKOHOCITYX-
HSHOTO I'POMAJITHIHA IEMOKPATHYHOI AePKaBH;

4) BUKOPUCTOBYBATH pi3Hi (popMHu poOOTH IS 3310BOJICHHS MTPABOBHX MOTPED.

VYHiBepcanbHUN MiJIXi/, MOB’A3aHUM 3 KOHKPETHUMH YMOBAMHU CHOTOAEHHS Ta XapaKTepoOM
OCBIiTH B LIJIOMY, 1aCTh 3MOTY Kpallleé BU3HAYUTH OCHOBHI HANpsIMU PO3BUTKY BHUIIOT OCBITH,
OpIEHTYBATH 1X Ha KiHIIEBHI Pe3yJbTaT, 3BAKAI0UM Ha TEHAEHLiT i MpoOIeMH B CUCTEMI BUIIOT
IOpUINYHOT OCBITH. MOXXKHA OKpPECIHTH IT’ATh HampsAMiB 1i BJOCKOHAJIGHHS, a came:
8I0N0GIOHICMb 8UWOT TOPUOUUHOT OCBIMU CYUACHUM 8UMOAM, 3MICI OC8IMU, AKICMb 0C8imu,
Qinancysannn ma ynpasninns, cniepodimuuymeo ma coyianoHe NapmHepCcmeo.

3 yacy HpOToJIOLIEHHs He3aJIeKHOCTI YKpaiHM Jiep)kaBa iCTOTHO BIUIMHYJIA Ha (hOopMyBaH-
HS BJIACHOI CUCTEMH BUILOT FOpuANYHOI ocBiTH. ChopMOBaHa Mepeka BUIIMX HaBYATbHUX 3a-
KJ1a1iB, AKi FOTYIOTh FOPUIMYHI KaJpH 3a OCBITHO-KBaJli(iKalliiHUMH PIBHAMH MOJIOIIIOTO
crenianicTa, 6akanaBpa, creniaiicrta i Maricrpa. JlitoTh 249 BUIINX HaBYAJIbHHUX 3aKIafiB I-
IV piBHiB akpeauranii. Cepen Hux 169 Hanexarb 10 AepkaBHOT (opMH BiacHocTi a 80 — 110
iHmux ii ¢popm3. ¥V Pocii, Hanpuknaz, Ha xiHens 2001/2002 HaBUanbHOTO POKY HaJidyBajocs
731 ropuanunux BH3 paszom i3 ¢inianamu, y Tomy uncni 314 — nepxkasHi (3 ¢pinianamu) i 417
— iHmux Gopm BracHocTi4. 3a naHuMu MiHicTepcTBa OCBiTH i Hayku YkpaiHu Ta JlepikaBHO-
ro KOMiTeTy crarucTuku Ykpainu, 1o BH3 3a Hanpsmom «mpaBo3naBcTBo» B 2002/2003 Ha-
BYaNIbHOMY polli puitHaTo 89 263, 2003/2004 — 92 358 crynenTiB. CepenHili Bik mepIiokypc-
HUKa B YKpaiHi ctaHoBUTh 17-18 pokiB (y CLLA — 22 it Buie).

13 249 BumMX HaBYaJILHUX 3aKJaJiB JaJIEKO HE BCi JIiCTaJM MpaBO HAJaHHS OCBITHIX MO-
CJIyT BiJMOBiJHO 10 MpolenypH, BctaHoBieHol [loctanoBoro Kabinerom MiHicTpiB Ykpainu
Bix 11 mororo 1996 p. Ne 200. Lleii qokyMeHT perjiaMeHTy€ Tops0K nepeBipku (haxoBoro pa-
JIOFO BI/IMOBITHOCTI BUIIUX HABYAJILHUX 3aKJIaJliB JIIIIEH31HHUM BUMOTaM 1010 KaApOBOTro, Ha-
BYAJTBHO-METOJMYHOTO i MarepianbHO-TexHigHOTO 3a0e3nedenHs BH3. Croronni € Hemoomu-
HOKIi BUITaJIKH, KOJIW HaBYaJIbHI 3akiaan 0e3 BizoMa MiHicTepcTBa OCBITH i HayKH YKpaiHu Ta
(axoBoi pany BiAKPUBAIOTH BiTOKpPEMIIEH] CTPYKTYPHI MiAPO3MIiNIH, SIKi 3iHCHIOIOTE OCBITHIO
JisUTBHICTS 31 crierianbHOCTI «IIpaBo3HABCTBOY 3 MOPYIICHHAM JiLeH3iiiHnX BUMor. MiHicTep-
CTBO OCBITH i HayKu YKpaiHU 3allpoNOHYBAaJIO Micis BiAMOBIAHOrO PillIeHHs KOJIEril 3a3Hava-
TU B JIilleH31] HABYAJILHOTO 3aKJIaqy HOro BiJJOKpPEeMJIEHI CTPYKTYpPHI MiJpO3Jijau, creliaib-
HOCTI Ta KOHKPETHY YUCENIbHICTh CTYIEHTIB, IKUX FOTYIOTh i3 IEBHOI criemianbHOCTi. Lle 3my-
cWJI0 06araTboX KEepiBHHKIB HABYAJIBHUX 3aKJIA/IiB BiIMOBUTHCS Bijl IEBHHUX CHelliaibHOCTEH i
3aKpUTH OKpPeMi CTPYKTYPHI Migpo3ainy.

Pi3Hi perioHn MaroTh He OJJHAKOBHIA MOTEHIIiaJ JUTS MiATOTOBKY OpHCTiB. HaliGinbmuii no-
TeHIL[iaJl MalOTh TMEPEeBAXXHO MiBHIYHI Ta CXiAHI perioHu KpaiHu. BinbLIiCTh CTyAEHTIB Ha-
BYAETHCS B JIIEH30BAHUX BUIIMX HaBUaIbHMX 3akiafax: MBC, HamioHaibHii opuandHii
akazemii imeHi SIpocnaBa Mynporo, HamionansHoMy yHiBepcuTeTi iMeni Tapaca IlleBuenka,
OpnechbKiil HallioHaJBHINM OpUIWYHIA akameMii, JlepkaBHili akanemii MOmATKOBOI CITy»XOH,
JIpBiBCEKOMY HalliOHANBEHOMY YHiBepcuTeTi iMeHi IBana @panka, BifickkoBoMy iHCTHUTYTI npn
HauionansHoMmy yHiBepcurteTi «JIbBiBcbka moniTexHika». KinbkicTh BHIyCKHMKIB IMX 3a-
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KJ1aJliB CTAaHOBUTH 0Jin3bko 80 BiICOTKIB BUITYCKHHKIB JIILIEH30BAHUX HABYAJbHUX 3aK/IaiB 32
cnenianeHicTiO «[IpaBo3HABCTBOY.

HepiBHoMipHHUI po3MOAia JIiEH30BaHUX BUIIUX HABYAJIBLHUX 3aKJIAJIB MOPOIKYE TIEBHI
comiaibHi MPoOIEeMH, OCKIJIBKU JJIST MOJIOJi Pi3HUX PEriOHIB CTBOPIOIOTHCS HEPiBHI MOXKIH-
BOCTI JUIs 37100y TTs BUIIOT FOPUIUYHOT OCBiTH. Ha xajb, MarepiajibHe cTaHOBHMIIE MEePeCiqHol
cimM’1 moku 1o He Jae il 3MOry yTpUMYBaTH CTyAEHTa y BifnajgeHoMy MicTi. BogHouac He Bei
BUILi HaBYAJbHi 3aKJIaau, 0COOIMBO HeNpo(iibHi, AKi OTpUMaNN JIEH3il0 Ha MiArOTOBKY
IOPUCTiB, 3a0€3Meuy0Th HalIe)XKHY 1X MiArOTOBKY Ha PiBHi Je€p>KaBHUX BUMOT.

[To3uwii cnemianicTiB 100 perysitOBaHHsS OOCSTIB IMiITOTOBKU MPABHUKIB PO3XOASTHCSI.
OnHi BBXAIOTh, [0 Y BiJIbBHOMY PHHKOBOMY CYCIIJIBCTBI KOJKEH Mae MpaBo JicTaTh OakaHy
OCBITY 1 CHeIialIbHICTh, @ BXKE KOHKYPEHIIisl BU3HAYHUTh, XTO 3 HUX € «CIPaBKHIM» PABHUKOM.
Ha nymKy x iHmmx, 6e3 KBOTyBaHHS 00CATIB KiJbKOCTI (paxiBILiB i Aep>kaBHOTO 3aMOBJIEHHS
TYT He oOiliTHCS>.

HuHi BuIa ropuanyHa OCBiTa 3HAYHOIO MIipOIO BifcTae Bij cycniibHuX notped. [enani
OiNbllle MPOSABJISIETHCSA Taka BakWMBa MNpoOieMa, SK HEBiAMOBIAHICTH 3MIiCTy HOPHIMYHOT
OCBITH 3MiCTOBI YKpaiHChbKUX pedopMm. CripoOu MOEepHi3yBaTh 3MiCTOBHI OiK OCBITH 3a paxy-
HOK yBeJIeHHsI B HABYAJIbHI TJIAHW OKPEeMHUX HaBUAIBHUX AUCIUILTIH a00 301JIbIIIeHHs TXHIX 00-
CSITiB MPHU3BEIIH TUTBKH A0 NMEPEBAHTAXKEHHS CTYIEeHTIB. Lle mo30aBuio X MOXIMBOCTI OrINO-
JIFOBaTU CBOT 3HAHHS CaMOCTil{HO, 3100yBaTH HABUYKK CaMOOCBiTH. OCHOBHE 3aBIaHHS IOpH-
JUYHOI OCBITH MoJiArae y MOCTiMHIN 11 amanTauii Ao motped cycminbcTBa. Ha upomy erami
noTpiOHa cucTema TpaHc(opmallii 3MiCTy BHIINOI FOPUANYHOI OCBITH HAa OCHOBI HayKOBO-
0OTPYHTOBaHOI IIpOrpaMH, Mo Hependadana 6 CTBOPEHHST MeXaHi3My Ta Horo 6e3mepepBHOTO
oHoBJIeHHs1. TibKM Yepe3 3MiCT BHIIOT FOPUINYHOT OCBITH Ta SIKICTh HABYaHHS MOYKHA JOCSAT-
TU LMX Linei. ns 1poro HeoOXimaHo:

— Mo-Tieplle, TEPMiHOBO 3aBEPIIUTH poOOTY 3 po3poOku JlepxaBHUX CTaHIAPTIB BUIIOL
IOPUAMYHOT OCBiTH, 11O AACTh 3MOTY PO3pOOUTH KpUTepii oao cnpomoxHocti BH3 3ailicHto-
BaTH MiTOTOBKY IOPUANYHUX KaJIPiB;

— T0-JIpyTe, BiAMIOBIHO 10 BUMOT CTaHIAPTIB chOpMyBaTH 3MICT BUIIOT FOPUANIHOT OCBITH
3a OCBITHBO-KBaJTi(hiKaI[ITHUMU PiBHAMH, NepeAdaunBIIM X HACTYIHICTh i HETIEPEPBHICTH;

— TO-TpeTe, BiANOBIAHO 10 BUMOT JEp>KaBHUX CTaHIApPTiB, MPOBECTH HU3KY Op-
raHizaliiHuX 3aXO0[iB, CIIPSIMOBAaHMX Ha peaji3alli€lo 3MiCTy OCBITH 4epe3 KaJpoBe Ta Ha-
BYaJIbHO-METOUYHE 3a0e3MeueHHs, MarepialibHO-TeXHIYHy 0a3y, CUCTeMY IOCTYIy Ta AiarHo-
CTHKY 3HaHb.

[TpuitHATTS Aep’KaBHUX CTAHAAPTIB BUIIOI FOPHIUYHOI OCBITH 3a0€3MEYNTh YMOBH Ta
BignoBiganbHicTe BH3 32 HamaHHS SIKiCHMX OCBITHIX TIOCTYT.

Ha 4aci po3B’si3anns me oxnHiei mpobiemu — Tpeda TepMiHOBO chopMyBaTH i 3a0e3nedn-
TH BUILi FOPUANYHI HABYAJIbHI 3aKIaJM BiAMOBIAHOK OpraHi3aliifHo-po3nopsIayo0 Ta METO-
JUYHOK TOKYMEHTALli€l0, KOTPa € 1HIUKATOPOM AKICHUX XapaKTEPUCTUK CKIAOBUX HOPUIUY-
HOi OCBiTH, KpuTepil AKOi — SKICThb HAayKOBO-INENAroriyHUX KaJpiB, HaBYAJBHUX IPOrpam,
3HaHb CTYNEHTIB; iHQPACTPYKTYpH, BHYTpIlIHE I 3O0BHIIIHE CEpPENOBUINE; CHCTEMaTHYHA
OIliHKA i PeryJtOBaHHs OCBITH.

SIKicTh HayKOBO-TIEAAroTiYHNX KaAPiB Bifirpae BU3HAYAIBHY POJb 332 YMOB TpaHchopmarii
CYCIIiJIbCTBA IO HOBUX COL[iaJIbHO-€KOHOMIYHHMX BiIHOCHH. 3aBlaHHsI, sIKi BUKOHYIOTh BHIII
IOpUIMYHI HaBUaNbHI 3aKJIa/iv, HaA3BU4aiiHO cknagHi. OTxe, Lle BUMarae Bij HayKoOBO-Tela-
FOTiYHOT0 NMEepCOHaly He TiJIbKM BUCOKOTO PiBHS KOMIIETEHTHOCTI, a i1 Bojii 00CcTOOBaTH Haii-
BHIIII KpUTEPii OCBITH Ta SKiCTh MiArOTOBKY IOPUCTIB. 3aBaHHs 3a0e3MeUeHHs BUCOKOT SKOCTi
1X TIATOTOBKHM TOTpeOye CTBOPeHHS e(EeKTUBHOI CHUCTEMH 1000pYy HayKOBO-TIEIAroriyHuX
KajpiB. He MeHII BaxkiuBa Juis peanizailii 1[bOro 3aBIaHHs CUCTeMa YIPaBJIiHHS CITyKOOBOIO
Kap’€por0 BUKJIaJa4yiB, BU3SHAHHAM IXHBOTO COLIIAJILHOTO CTaTycy Ta (hiHaHCOBUM 3a0e3MeyeH-
HSIM. HpOd)GCiﬁHHﬁ piBeHb BUKJIAAALILKOTO nepcoHany Jenaii Oinplie BIIMBaTHUME Ha paju-
KaJbHi 3MiHH y cdepi iHhopmaTH3aLii Ta TEXHOJOTI3aMii HABYAIBHOTO MpoIiecy. AmIKe 3a Cy-
YACHHX yMOB Tpeba LWIHPOKO BHKOPHCTOBYBATH MOXKITBOCTI HOBHUX lH(I)OpMaLIII/IHI/IX i Ko-
MYyHIKaIifHIX TEXHOJOTiH, peasi3oByBaTH HOBAaTOPCHKi KOHIEMIi # Meromm ocBith. 3a
HUHIIIHBOT (PiHAHCOBOT CKPYTH Lie CKJIanHe 3aBaaHHs. BoHo nmomsrae B 3a6e3neuenni BH3 cy-
YaCHOK KOMIT' FOTEPHOIO TEXHIKOK, CTBOPEHHi Ha 0a3i MPOBiIHUX HOPUANYHUX 3aKJIaJiB CUC-
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HOpuanyHa ocBiTa B YkpaiHi. AKTyanbHi npo6nemu

TEMU TIepeNiATOTOBKY Ta MiJBUILEHHs KBatidikalil BUKIaJa4diB 3 METOI 3aCTOCYBaHHS B Ha-
BYAJIbHOMY Mpoueci iHpopMaLiiHUX 1 TeNeKOMYHiKalifHUX TEXHOJIOTIH.

Jlnst mostinieHHsl IOPUAMYHOT OCBITHM 32 YMOB ajanTallil 3aKOHOJABCTBa YKpaiHU [0
MiKHApOIHUX Ta €BPOIEHCHKUAX CTAaHAAPTIB HEOOXiTHO:

— BUBYHTH CTaH 3a0e3MeveHHs IOPHINYHIMU KaJpaMH OpraHiB JAep>KaBHOI BHKOHABUYOL
BJIaJI1, IPABOOXOPOHHUX, CYJIOBUX OPraHiB, COIiaJIbHOTO 3aXUCTY HACEJICHHS i BU3HAYUTH T10-
TpeOu B crieniaicTax 3a piBHAMH MiATOTOBKU Ta CreliaizalisamMu;

— 3aBEpILIUTH po3pOOKY Ta BIPOBAIKEHHS IEPKABHUX CTAHAPTIB BUIIOI FOPUIUUHOT CUC-
TEMU JIEP’)KaBHOTO KOHTPOJTIO 3a piBHEM (haxoBO1 MiJrOTOBKH FOPHUCTIB;

— MiJArOTYBATH ¥ 3aTBEPIUTH Mepellik Mmoca, SKi MaroTh MpaBo 00iMaTH BUITYCKHHUKH BH-
MIMX HABYAJLHUX 3aKJIa/liB 3 FOPUINYHOIO OCBITOIO BiIMOBiHO IO OCBITHHO-KBaNi(DiKamiiHUX
piBHIB;

— nepeadaYuTH HOBI crielializallii B OpUIMYHNAX HABYAIBHUX 3aKJIa/laX 3 ypaxyBaHHSIM Cy-
YaCHUX BUJIB IOPUIUYHOI IPAKTHKH (3 METOIO BUKOHAHHS 3aBJaHb, ependaueHux [loctaHo-
Boto Kabinety MinicTpiB Ykpainu Big 10 xBiTHs 2001 p. Ne 344 «IIpo 3arBepmxenHs [Iporpa-
MU PO3BUTKY OPHIUYHOT OCBITH Ha mepioa a0 2005 poky», MiHiCTepCTBO OCBITH i HayKH YK-
paiHu o nepeniky cnemianizaniii y ropunnuanx BH3 BHeco Taki criemianbHOCTI: paBoBe ra-
paHTyBaHHS €KOHOMi4HOi O€3MeKH, MUTHO-TIPaBOBa isSUIBHICTH, aAMiHICTPaTUBHO-TIPABOBA
JisUTBHICTB, Iep)kaBHA BUKOHABYA CITyk0a, HOTapiaT, MpaBo iHTENeKTyalbHOI BIACHOCTI, Ore-
PaTUBHO-PO3LIYKOBA JisIbHICTE, KOHTPOIb JOPOKHBOTO PYXY);

— PO3BUBATH CITIBIPALIIO FOPUINYHAX HABYATIBHUX 3aKJIAJIB i3 3apyODKHUMU IOPUANYHUMHA
3aKlalaMH B Tally3i BIOCKOHAJEHHsS HAaBYAJIBHUX IPOrpaM Ta iHIINX KOMIOHEHTIB OCBITH,
CIPSMOBAHMX Ha iHTETpallifo FOPUIUIHOT — OCBITH Y CBITOBHUI OCBITSHCHKHI MPOCTIp;

— CTBOPHUTH THYYKY PO3TaIy’>KEHY CHCTEMY MiCJISIMIUIOMHOT OCBITH LIISIXOM TEPEeriiro-
TOBKM H MigBUILEHHS KBai(ikalii crenianicTiB 3 HOBUX IOPUIUYHUX CeliaTbHOCTel B OI-
TUMaJIbHi TEPMiHH, 3 OOTPYHTOBaHOK MEPIOANYHICTIO HABYaHHS 1 OHOBJIEHHSM HOTO 3MiCTY;

— PO3pPOOHTH ¥ yXBAUTH JIepKaBHY Nporpamy MiATPHUMKH BHIABHUITB, SIKi BUITYCKAOTh
IOPUIMYHY JiTepaTypy®.

[Topsz i3 HA3BaHWUMM € i iHII IUTSIXH PO3BUTKY Ta BJOCKOHAJIEHHS 32 CyYacHUX YMOB CH-
CTeMH BUIIOT FOPUIANYHOT OCBIiTH B YKpaiHi. BoHu He mpocTi, He Oe33anepeyHi, He Oe3/10raHHi.
Heo6xiHO BU3HAUMTH ONTHUMAJbHI HaNpsIMM PO3BUTKY OCBITH aKTHBHO IpPAaLIOBaTH IJIS iX
MpaKkTUYHOT peasizauii.

1 Jleguman K. Jleontonorudyeckas rnoaroropka opuctos // IOpumuueckoe obpasopanue u Hayka. — 2001 —
Ne 3 -C. 4-8.

2 Kopocmeii B. IOpuauueckoe 06pa3oBaHue: NpodneMbl M MyTH pelueHus // IIpeanpuHUMarenbcTBo U
npaso —2002. — Ne 11.— C. 82.

3 Ocnoeni noxasnuxu pisnenocti BH3 Ykpainu Ha nouarok 2003/2004 H.p.: CTaTUCTUYHMIE GIONETEHD
HeprxaBuuii komiter craructuku. — K. — 2004 — C. 69-78.

4 ITo6excumosa H. Tlonoxenue ropuandeckoro obpazosanne B Poccun // FOpuandeckoe o6pazosanne n
Hayka. — 2002 — Ne 4 — C. 4-8.

5 Bizyn B. YOpunnuna ocsita B Ykpaini ta CIIA // FOpuauunuii sxypuan — 2003.— 4 (10).— C. 134.

6 http://www.zn kiev.ua/op/show/428/37411/

Ompumano 05.05. 2004
Pesrome

B crarbe paccMaTpuBaroTCs MPHHLMUITBI OPraHU3alHOHHO-PABOBOTO 00ECIeYeHHs FOPUANYECKOro 00pa-
30BaHus B YkpanHe. OG0CHOBBIBAIOTCS TaKUE MyTH €ro COBEPLIEHCTBOBAHMU: U3yUYEeHHE NOTPeOHOCTeH rocy-
JAPCTBEHHBIX U HETOCYAapCTBEHHBIX OPraHOB, OPraHM3aLi U MPEANPHUITHI B IOpUCTaX pa3HOTO YPOBHS KBa-
JAudUKaLUK; HOATOTOBKA U yTBEPXKACHHE MEPEUHs TOKHOCTEH, KOTOPbIe HMEIOT [PABO 3aHUMATh BBIITY CKHHU-
KU IOPUINYECKUX yUeOHBIX 3aBeIeHHI B COOTBETCTBUHU C YPOBHEM HMX KBalnu(uKauuu; cozganue 3pdexTus-
HOl CHCTEMBI TIOCIEUIUIOMHOTO 00pa30BaHMs; ONpPEAeIeHHe TOCYIapCTBEHHBIX CTaHAPTOB FOPHIMIECKOTO
00pa3oBaHKs U CHCTEMbl KOHTPOJISL 38 UX COOIFOICHHUEM.
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HAYKOBA XPOHIKA

H.JI. OMEJIPYEHKO

Hamania Jleonioiena Omenvuenko, acnipanm-
Ka 8i00iny KOHCMUmMYYitiHo2o npasa ma micye-
6020 camoepsoyeanus Incmumymy Oepoicasu i
npaea im. B.M. Kopeyvxoeco HAH Yxpainu

CIILJBHA CECISI AKAJIEMII ITIPABOBUX HAYK YKPATHI
TA HAIIIOHAJIBHOI AKAJIEMII HAYK YKPATHU
3 IPOBJIEM 3AKOHOTBOPYOCTI

Hanepenonni aua Koncrutyuii Yikpainu 25 uepBHs 2004 p. Akaznemisi npaBoBUX HayK YK-
painm, [HcTHTYT neprkaBu i mpaBa iM. B.M. Kopernpkoro, [HCTHTYT 3akoHOAaBcTBa BepxoBHOT
Panu Ykpainu iHilitoBaau MpoBeJCHHS Cecii 3 MUTaHb PO3BUTKY MPABOBOT CHCTEMH Ta HayKO-
BOr0o 3a0e3NeueHHs 3aKOHOTBOPUOTO MPOIECY 3 yYacTIO NMPOBiAHMX HAyKOBIB, (axiBiiB-
MPaKTUKIB i HAPOJHUX JEMyTaTiB YKpaiHH.

Binkpus cecito i npusitas npucyTHix [Ipe3sunent HauionanbHoi akagemii Hayk YkpaiHu
akanemik HAH VYkpainu b.€. [Taton.

Inest mpoBeneHHs 11i€l cmiyibHOI cecil, Haronocus b.€. 1aToH, BUHUKIIA 1lIe MUHYJIOTO PO-
Ky, konu nipe3unis HAH Ykpainu po3misHysa nonosini npoBigaux yuennx HAH Vkpainu ta
Axaniemii mpaBoBUX HayK YKpaiHM, MIPUCBSYCHI KOHIETITYaIbHIM 3acagaM HayKOBOTO Tepea-
OadyeHHs i1 3a0e3neueHHs] PO3BUTKY BiTYM3HSHOI MPABOBOI CUCTEMH, BIOCKOHAJIEHHS BiTUM3-
HSIHOTO 3aKOHOJIABCTBA, 3aKOHOTBOPYOIO MPOLECy.

CriyibHa TOCTiTHUIIBKA 1 3aKOHOTPOEKTHA JisTbHICTh HarlionansHOT akanemii Hayk Ykpai-
HU, AxazeMii IpaBoBUX Hayk YKpaiHu, [HCTUTYTy 3akoHonaBcTBa BepxoBHoi Pagn Ykpainwy,
HaroniocuB b.€. IlatoH, Mae OyTH cripsMoBaHa TepeayciM Ha OOTPYHTYBaHHS il yTijeHHS B
XKUTTS. HEOOXiTHMX NOJITHYHHX IIePEeTBOPEHb, MOJIMIICHHS 3acaj]] 3aKOHOTBOPYOCTI
BiAMIOBiTHO 10 MOTPed CyuacHOCTI, IPYHTYIOUHCH Ha iHTepecax rpOMajisiH i iepKaBH, 3aBJaH-
HSX IHHOBAI[IITHOTO PO3BUTKY YKpaiHH.

Ocob6nuBOi yBaru 3aciyroBytOTh MPOMO3ULIT 1100 PO3POOKH KOMILIEKCHOT MiXkKraay3eBol
IpOrpaMy MO THKO-TIPABOBOTO 3a0e3MeueHHs] 3aKOHOIABYOTO IPOoIecy, sika O OXOIUTIOBaa
JOCITi/KEHHST PyHIaMEHTALHUX TEOPETHYHUX, TTPUKIIAHUX MPOOJIeM MOJiTONOTT Ta MpaBo-
TBOPEHHS, MOHITOPHHTY €(eKTHBHOCTI NMPHHUHATHX 3aKOHIB, NMPAaBO3aCTOCOBHOI MPAKTHKH,
CBiTOBOI MPAKTUKH MOJITHKO-PABOBOT0, EKOHOMIUHOTO # COLliaNnbHOr0O pehopMyBaHHS.

CrinpaumMu 3ycuiuiaMu BueHux HAH Vkpainu, Axanemii mpaBoBux Hayk Ykpainu, [HcTu-
TYTy 3akoHofaBcTBa BepxoBHoi Pagu Ykpainu, 3a3HauuB b.€. IlaTtoH, koH4Ye nOTpiOHO BUOY-
IyBaTd B3a€EMOIIOB’sI3aHy Tpialy: 3arallbHOTEOPETHYHI MOJTITHKO-TIPABOBI TOCIiIKEHHS; KOH-
KpeTHE FOpUIMYHE ONpalfOBaHHs HOBHUX iJieH; peatiallis pe3yybTariB y Mpoleci 3aKOHOMpo-
eKTHOT poOOTH.

V¥ cBoili nonogizi ['onoBa BepxosHoi Panu Ykpainu akagemik HAH Ykpainu B.M. JIlutBun
3aMporoHyBaB pO3MOYaTH CUCTEMHY CHIBIpaIl0 MiXK HayKOBLSMHU i mapiameHTapsamu. Taky
CHIBIpALII0 HANEKUTh CIPAMYBaTh Ha peOpMyBaHHS MONITHKO-MPABOBUX 1 COLialbHO-EKO-
HOMIYHHX 3acajl CyCIiJIbCTBA ¥ JeprKaBu.

MuHy1o BiciM poKiB BiaTomi, ik yxBasieHo KoHcTuTyito Ykpainu, Oyno 6araro croiBaHb
Ha MPUCKOPEHY MOOYI0BY HOBOTO JIEMOKPATHYHOTO CYCITibCTBa, 3ayBaxus B.M. JIlutuH. Ha-
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HaykoBa xpoHika

CrpaB/ii % MU Bce I1e nepedyBaeMo B Mpolieci OyiBHUIITBA BIACHOTO yKpaiHChKoro oMy X XI
CTOJIITTSI — KOHCOJTiJOBAHOT MOJIITUYHOT Hallil i MIIIHOrO rPOMajsTHCHKOTO CYCIIJILCTBA, FapaH-
TOBAHOTO OOPOOYTY ¥ rapMOHIMHOTO PO3BUTKY.

Ha nymky B.M. JIuTBuHa, NOTpiOHO 00’ EKTUBHO OLIIHUTH MpokaeHni muisx. Haykoii ma-
I0Th 3’SICYBaTH — SIKy YaCTUHY HOTO BXKE MMOI0JIANN, BU3HAYNTH TPABOBi MPHHIIHIH, IO TapaH-
TYIOTh 30€pekKeHHs JEeP>KaBHOTO CYyBEpPEHITETY, YHEMOXUIUBIIIOIOTh MIOBEPHEHHS B MUHYJIE i
3a0e3MeuyroTh HEyXUIbHE MTPOCYBaHHS Biepea. PeanbHe )KUTTs rocTpo noTpedye MONiTHYHUX
iHHOBAIli}, JeMOKpaTHU3allii MOJIITUYHOI CUCTEMH, 3arajjoM rapMoHi3ailii B3aeMo/lii TiJiok BJia-
J1, 3MiHEHHs1 peajbHOTr0 HapoJoBJlaalsl, ePeKTUBHOI OaratonapTiiiHOI cUCTEMHU, SIKICHOTO
MpOpUBY YKpaiHH Ha MIXKHAPOJHiH apeHi.

Tomy, Ha nepekoHanHs B.M. JlutBuHa, Ha3pina norpeba mpoBeneHHS KOHCTUTYIIHHOT pe-
(hopmu, B OCHOBI sIKOT — TIepepo3MoAia NoBHOBaXKeHb [Ipe3nnenTa it BepxoBHoi Pagu Ykpainu
oo GopmyBanHs Ypany. [ToTpiOHO 3permiToro BU3HAYUTHUCS, SKOKO Oyne dhopma mpaBiiHHS
HaIIol JAep)KaBU: MPE3UACHTCHKO-MAPIaMEHTChKOI, MapliaMeHTChbKO-NPE3UJEHTCHKO YU
napjiaMeHTChKor0. HeBnu3HaueHoo 3anuiiaetses i BignosiganbHicte Kabinety MiHicTpiB Yk-
paiHu Ta iHIIKX HEHTPATBFHUX OPraHiB BUKOHABYOI BIA/IH.

B.M. JIuTBHH NpUBEpHYB yBary y4acHUKiB KOH(QEpeHIIil 10 mpobieM po3BUTKY MapiaMeH-
TapusMy, €(peKTUBHOCTI HOro AisITBHOCTI.

3a umHHOlO KoHCTHTYLi€IO, HarolocwB AomnoBimad, came BepxoBHa Pama Vkpainu €
NPIOPUTETHUM OPraHoM Aep:KaBHOI BJalau, a MpobieMa po3BUTKY MapjiaMeHTapu3My B YK-
paiHi HepO3pUBHO MOB'A3aHA He JUILE 3 11 CyTO NONITUYHUMHU NepCHeKTUBaMU, a i 3 MUTaHHsA-
MU iHTerpaiii 10 Cy4acHoOi CBITOBOT IEMOKPATHYHOI CITiTbHOTH.

Came piBeHb MapiaMeHTapHU3MYy, 3PEIITOl0, i € OJJHUM i3 OCHOBHUX MMOKa3HUKIB JIEMOKpa-
THUYHOCTI IepKaBHOT BIIajM, a caM MapiIaMeHTapru3M — OCHOBOIO IEMOKparii. [Hakme kaxy4w,
B)XE iCHyBaHHS MapilaMeHTy SIK MPEeJCTaBHUIBKOTO OpraHy € if 03HaKO0, i 3aMOPyKOI0 AEMO-
KpaTW4HO1 AepKaBHOT BIIaAM Ta JEMOKpaTii.

Huni Ykpaina, Ha nymky B.M. JluTBuHa, po3noynHae HOBUl eTan peopmMyBaHHS HOBOT
MONITHYHOI cucTeMu YKpainu. [lepen cycmiapcTBOM MOCTaNo 3aBaaHHs MigBUIICHHS COLialb-
Hoi podi it aBroputety KoHcTuTymIii.

CrninbHUM 3aBJaHHsAM, BBakae B.M. JIuTBuUH, i BUEHUX, 1 MOJITUKIB € MOCUIICHHSI yBaru J0
KoncTuTyii, o6 BoHa peajbHO MpalioBajia Ha 0jaro Hapofdy, Aep’kKaBH, KOHKPETHOT JIFOIH-
HU, cTajla yHiBepcaJbHOI BiJNOBIJII0 YKPATHCHKOTO CYCHiJIbCTBA HA BUKIIMKH Yacy.

Po30ynoBaHumii 32 poky He3aJIeAKHOCTI OTEeHLIa YKpaTHCbKOT Hay K1, 30KpeMa B MOJITHKO-
NpaBoBii ramysi, 3a3HauuB Bine-npe3uaeHT HAH Ykpainu Hapomnuii nemyrtar YkpaiHu aka-
nemik HAH Vkpaiam 1.®@. Kypac, nmae 3mory ycmimHO NpOrHO3yBaTW W MOZETIOBATH
CYCITiJIbHO-TIOJIITUYHI MPOLIECH, pealli3yBaTH KOHUENTYallbHi 3acaai MOJITHYHHX, COLliaTbHO-
€KOHOMIYHMX i KyJBTYPHUX NI€PETBOPEHB, TOTYBATH Ha Liif OCHOBI pOrpaMHi JOKyMEHTH Jiep-
JKaBHOI Baru, HayKoOBO CYTNPOBODKYBATH 3aKOHOTBOPUY POOOTY OpraHiB AepkaBHOI BIajaH, 3a-
KOHO/IaBuy HisiibHOCTI BepxoBHoi Paau Ykpainu.

VYoponork ocraHHiIX pokiB, HaroiocuB 1.®. Kypac, mpoOinemMu BIOCKOHANEHHS BiTUH3-
HAHOTO 3aKOHOJABCTRA, 3aK0H0TBopqOCTi " 3aKOHOTPOCKTYBAHHSI nociz[ann B Z[iﬂJ'ILHOCTi
TYTiB 6paJm HaaKTUBHINIy y4acTh y MiATOTOBLI i HayKOBii eKcneme] npoekxTiB L{uBinbHO-
ro, ['ocnogapcekoro, 3emenbHoro, TpynoBoro, AaMiHiCTpaTUBHO-NpoLieypHOro, Kpuminane-
Horo, KpuminansHo-npouecyansHOro Ta KpuMiHalbHO-BUKOHABUOIO KOIAEKCIB, YHMCIEHHHUX
3aKOHOABYMX | HOPMATHBHUX aKTiB, KiJIbKICTh SKHX 32 OCTaHHI I’ATh POKiB CATHYJA OJIN3b-
ko 500.

BonHouac npaBo3HaBIi AkajeMil 3aHEMOKOEHI THM, 1110 JOTenep B YKpaiHi He BIanocs J10-
CSITTH HAJIEKHOT CUCTEMHOCTI B 3aKOHOTBOPYiif poOOTi; BOHM MatOTh 00T PYHTOBaHI MPOMO3HUIIiT
LIO0 MiAHECEHHS 11 TEOPEeTUYHOro W METOAMYHOIO PiBHS, BIPOBA/UKEHHs B 3aKOHOTBOPYY
AisTBHICTh MIEPEIOBUX JOCATHEHb CBITOBOI PABOBOT HAYKH, aJanTalii BITYM3HSIHOTO 3aKOHO-
JaBCTBA J0 [IPaBOBOTO MPOCTOpY €Bponeiickkoi CHiBAPYKHOCTI, IMITIEMEHTAllii HOpM MiKHa-
POAHOTO MpaBa y 3aKOHOJIABCTBO YKpaiHH.

AxTtyansHo10, 3ayBaxkuB 1.®. Kypac, € miaroroska aepxxasHoi KoMmiekcHol mporpamu Ha-
YKOBOTO 3a0e3MeueHHs 3aKOHOJaBUOT0 Mpolecy B YkpaiHi. @akTU4YHO ieThCs Mpo YTBOPEH-
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HsI CBOEPIHOTO «TEXHOMAPKY» Yy cepi 3aKOHOTBOPEHHS, AKUH CTHUMYJIIOBaB OW iHHOBALiHHI
MPaBOBi MPIOPUTETH.

He BHIIA/IKOBO 6yJ10 BHpimeHO 3):[iI>'ICH1/ITI/I pedopmy, sika IicTana Ha3By MOJITUYHOT i KOH-
CTI/ITyLIII/IHOI Ha MilHi# HayKoBiif ocHOBi. Heto crana, Hacammepen, KoHuermist pe(bopMyBaH-
HS TOJIITHYHOT CUCTeMH YKpaiHu, migrorosiieHa B 2001 p. rpynor BYSHUX CO]_IIOFyMaHlTap—
Hux iHcTuTyTiBE HAH YKpamn B HII/I ynepue 6me YiTKO BH3HAueHi MeTa, nplopmeﬂ/l Ta
HaMpsAMU IXHBOTO PO3BUTKY Ta BIOCKOHAJIEHHS Ha HaH6n1/1>1<11y NEepPCIEeKTHBY. OCO6J‘II/IBa yBara
B KOHIIEMIIi{ 30cepelkeHa Ha CTAHOBIICHHI TPOMASTHCHKOTO CYCIINIBCTBA, 30KpeMa MOJiTHY-
HUX MapTiii i rpoMaJChKUX OpraHi3ailiid, MTOCUICHHS iXHBOT poJii B peaji3allil moliTHYHOT BJia-
Ju. Yrepiie BceOiuHO BU3HaYeHO poiib 3MI B ep)kaBOTBOpeHHi i pe)opMyBaHHi MO TUYHOT
CHCTEMH, a TAaKOX POJIb TOJIITHYHOI Ta MPaBOBOI HAyKH, OCBITH i KynbTYypH B MOAEpHi3aLil
noJliTiuHoOi cucteMu. Ha mymky BueHMX Akanemii, HUHI TpeOa BBaKaTd OCHOBHUMH MpiopH-
TeTamMu peopMyBaHHS MOJITUYHOI CUCTEMHU TaKi HANpPsSMHU:

— 3aBepUICHHs TEePeXiTHOrO Tepiony CTAaHOBJIEHHS SKiCHO HOBOI MONITHYHOI CHCTEMH,
aJZIeKBaTHOI pealisiM HOBOTO Jep)KaBHOTO U cycmiiabHOTOo Nagy XXI ct.;

— MOJIEpHi3allis HOBOCTBOPEHHMX TMOJIITUYHUX iHCTHUTYTIB, 3a0e3MeveHHs] 1X HaJe)KHOTO
(yHKIIOHYBaHHS 32 Cy4acHHX YMOB i B EPCIIEKTHBI;

— TapMoOHi3alis B3aeMO[ii BCiX CKJIaJOBHUX MOJITUYHOI CUCTEMHU: AEPIKaBU, MOJNITUYHUX
MapTiii, iIHCTUTYTIB MiCIIEBOTO CAaMOBPsIIyBaHHS Ta IPOMA/JISH;

— ONTUMI3allis B3a€MOBIJTHOCWH TOJITUYHOI BJIAAU 3 IHCTUTYTaMH TPOMAJITHCHKOTO
CYCIiJIbCTBA,;

— 3a0e3MeUYeHHs MOCJTiIOBHOTO 3/IiHCHEHHS MPUHIINITY pO3MoAiay QyHKIIiH BIaau, 9iTKOTO
BU3HAYE€HHS MMOBHOBA)XEHD I'JIOK BJIAJM Ta IXHBOI TICHOT B3aEMOIT;

— 3a0e3neueHHs MPUHIMITY 1EMOKPaTH3MY B AisJIBHOCTI BCiX OpraHiB Jep)kaBHOI BIaau i
OpraHiB MiCLIEBOTO CaMOBPSAyBaHHS;

— MPUBEACHHS 3aKOHOAABCTBA YKpaiHU Yy BiAmoBimHiCcTh 10 KoHCTHTYLIT;

— NIePETBOPECHHS! pedepeHIyMiB Ha [ieBHif MEXaHi3M BOJEBUSBICHHS HAPOLY i yIOCKOHA-
JICHHS BiATIOBiTHUX HOpM Koncrurynii Ykpainn;

— Y3rO/DKEHHS HalliOHAJIBHOTO 3aKOHOJABCTBA 3 Mi’KHAPOIHO-NIPABOBUMHM aKTaMH, SKi pa-
TudikyBana BepxosHa Pana Ykpaiuu;

— 3a0e3MneueHHs MOJIITUYHOT 1 JTyXOBHOI KOHCOJIiAAIlil CyCIibCTRa;

— CTBOpPEHHSI HAyKOBUX OCHOB (D)YHKI[IOHYBaHHS i PO3BUTKY MOJITHYHOI CHCTEMH;

— PO3BUTOK TOJIITAYHOT Ta MPaBOBOI OCBITH, KyJIETYPH HAPOAY i OCOOHUCTOCTI.

VY cBoiit gonosiai .M. Kypac 3ocepennBcsi Ha aHaizi Teopil mapiaMeHTapu3My, napia-
MEHTCHKOTO MpaBa SIK Trajy3i HayKd il HarojocuB Ha MoTpebi (opmyBaHHS Teopii mapina-
MEHTCBKOTO TpaBa K ranxy3i HayKH.

Crneuudikoro poOOTH mapaaMeHTy K €JUHOTO 3aKOHOJIABUOTO OpraHy € Te, 110 Ha 3a0e3-
neveHHs Horo (pyHKIIOHYBaHHS BIUIMBAIOTh HE JIMIIE MPABOBi 3ac00M, nependadeHi KOHCTH-
TYLi€l0, perIaMeHTOM Ta iHITUMH IMpoIlecyaJbHUMH aKTaMH, a i opraHizamiiiHa CTPyKTypa
napJjaMeHTy, piBeHb MPABOBOI KyJIBTYPH HAPOIHUX JISMYTaTiB Ta iHIINX YYaCHUKIB 3aKOHO/IAB-
4Oro mpoliecy, ski Tpebda BceOiuHO A0CTiIKyBaTH.

ToMmy He0OXiTHO peTesIbHO BPETyJIIOBAaTH MapaMEeHTChKi MPOLeAypH, YO0 MOXKHA AOCST-
TU JIMIIE HA OCHOBI pe3yNbTariB (JyHJAaMEHTaJIbHUX HAyKOBHUX JIOCHiKEHb y cdepi mapia-
MEHTCBKOTO MpaBa, icTOpii i TpaAuLiil yKpaiHCHKOTO MapiaMeHTapU3My.

[Ipe3uneHT Akanemil mpaBoBHUX Hayk Ykpainu, akanemik HAH Vkpainu B.S. Tamiii 3ak-
[IEHTYBaB yBary Ha TpoOJieMi HayKOBOTO 3a0e3leueHHsI 3aKOHOMABYOTo MpOoIlecy, a came —
MPOBEICHHSI IPYHTOBHOT HAYKOBOI €KCIIEPTU3H.

Hayxa mae 6yTu TicHO NoB’s3aHa 3 MpakTHKo0. BoHa nepedyBae Ha TOMy piBHi, KOIH BXXe
CIIPOMOJKHA i MYCHTb MPOKIIAAATH IIJISIX 3aKOHOABLEBI.

Joci e 6arato HOPMAaTUBHUX aKTiB YXBaTIOIOTh 0€3 HAyKOBOI SKCIIEPTH3H, CTAIOTh 3BHY-
HIMH{ 9YacTi 3MiHM B 3aKOHOHABYOMY Ipolleci. Bci i YMHHWKM HETaTWBHO BIUTHBAIOTH HA
piBeHb HAIIOTO 3aKOHOJIABCTBA.

OT1xe, AkaseMisi Mae B3STH Ha ceOe BiJlMOBiJAJIbHICTh 32 CTBOPEHHS HAYKOBOTO €KCIIEPTHO-
ro LIEHTPY 3 Y4acTIO IOPUCTIB, HAYKOBLiB, MpakTuKiB. KoxkeH 3akoHonpoekT, Beaxae B.5. Ta-
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1iii, Mae MpoiTu excriepTusy, 6e3 Kol BiH He MoXke OyTH yXBajneHHi sk 3akoH. [ToTpibHO po3-
DISHYTH MPOEKTH 3aKOHIB MPO KPUMiHOJIOTiYHY €KCIepTH3Y, PO HOPMATHBHI aKTH.

Hupexrop Inctutyty nepskasu i mpaBa iMm. B.M. Kopenpkoro HAH VYkpainu, akamgemik
HAH Vkpainu 10.C. lllemnrydeHko NMpHBEpHYB yBary y4acHHWKIB KOH(EpPEHIil 10 MeBHUX
YCHiXiB Ha IUIAXY po30yJI0BH NPAaBOBOI CUCTEMH YKpaiHH.

Hami ropucty, mpakTHKK 3p0OMIM BETMKUI BHECOK Y TEOpilo mapiaMeHTapm3my. Ilinro-
TOBJIeHa ¥ BuiilIa ApykoM HOpuanuHa eHIUKIONe s, aHAJIOTIB SKOi HEMa€e B JKOAHIN MOCT-
pansHCBKUH AepiKaBi.

Boanouac FO.C. Illemury4eHko 3a3Ha4uB, IO € Lija HU3Ka HarajibHUX npobiem. ITo-nep-
1Ie, Iie MpaBo 3aKOHOAABYOI iHiliaTHBH. Mloro BUKOPUCTOBYIOTH NEpeBaKHO HAPOIHI eIy Ta-
TH. YacTo oKpeMi JemyTaTchKi IpynH MPOIITOBXYIOTE 3aKOHOIIPOEKTH, KOPUCHICTD SIKUX IS
JiepXKaBH, HApoJy cyMHiBHA. OJJHaK BiJOMO, 1110 B €BPONEHCHKUX JiepikaBax OiNbIIiCTh 3aK0-
HOIPOEKTIB roTyloTh ypsiau. Jemytatu BepxoBHoi paan Ykpainu migrorysanu 1600 3akoHo-
npoekTiB, a ypsn nuiue 400. HouinbHo yBakHO po3miaHyTH, BBakae 10.C. Illemuryuenko,
npono3utii B.S. Tauis moxo crBopeHHst [HCTUTYTY HOpMOTBOpUOi AisibHOCTI Tipu KabiHeTi
MinicTpiB Ykpainu.

[To-npyre, mpobiieMa SKOCTi MPOEKTIB 3aKOHIB i caMux 3akoHiB. Lle «axiniecosa i’ siTa» Ha-
II0TO 3aKOHO/IABCTBA.

[To-Tpete, npobnema ropuauyHOi TepMiHoiorii. HuHI Hemae k0qHOT yCTaHOBM 4M Opra-
Hi3alii, sika mpautoBajia 0 HaJl OPUIUYHOIO TepMiHoJoriero. | ToMy B Hac MOCTalOTh Taki
npo0JieMu, ik HECYMiCHICTh HeJJaBHO yxBajieHuX L{uBinbHOTrO i ['0CMonapchkoro KoJeKciB.

[lo-ueTBepTe, — e mMpodieMa AeKIapaTUBHOCTI OKPEMIX 3aKOHIB i HOpM. 3aKOHHU i HOpMa-
THUBHI aKTX HOPMH TpaBa MalOTh MiCTUTH TiMOTe3y, AUCMO3UIIII0 Ta CAHKILiIO, a He IeKJapallil.

[To-m’site, nmpoGyieMa CHiBBiAHOIIEHHs MONMITUKK i mpaBa. lle myxe naBHs mpoOiema B
HalIii IopUINYHIA Hay1li, ajle BOHA i JOoci 3aJMIIaeThes aKTyalbHOIO.

Huni, 3ayBaxus [0.C. lllemMuryyenko, nepen 1ep>KaBoo MOCTao 3aBAaHHS MirOTOBKU HO-
BOI I'PYHTOBHO{ MPaBOBOT KOHLEIIii YKPaiHCHKOT JepKaBH.

3acTynHUK AupekTopa IHCTUTYTY mepskaBu i mpasa iMm. B.M. Kopeuskoro HAH VkpaiHu,
yyieH-kopecnonieHT HAH VYkpainu B.®. Tloropinko 3a3Ha4yuB, o0 eQEeKTHBHICTh TisIBHOCTI
napJaMeHTy 3 Yacy MpOTOJIONICHHS He3alle)kHOoCTi YKpainu Bupocia B 10 pasis. 3a paasHCh-
Kux vaciB ynponosx 10-12 pokiB yxBamoBanu 200—250 3aKkoHiB, a 32 POKH HE3aJIEKHOCTI
yxBayieHo 2500 3akoHiB, Oinbiue sk 10 konekci, Konctutyito.

3aBIsKH UM MTPABOBHM aKTaM B YKpalHi CKJIajiacs HOBa IpaBoOBa CUCTEMa, i YKpalHa cTa-
7a QyHKIIOHYBaTH SK CyBepeHHa, MpaBoBa i colianbHa Aepxasa. PazoM 3 TUM, Ha TyMKY
B.®. Iloropinka, € HU3Ka 00’ €KTMBHUX YMHHHUKIB, SKi HETaTUBHO BIUIMBAIOTh HA 3aKOHOJAB-
yuii mpouec:

1. 3rigHo 3 KoHcTuTyLi€t0, €MMHUM 3aKOHOAABYMM OpraHoM JepkaBu € BepxoBHa Pana
VYkpainu, sika, Ha BiIMiHy Bij| OLTBIIOCTI MAPJIaMEHTIB CBITY, € €IUHUM OPraHOM 3aKOHOJIaBYOT
BJIaI, a iHIIi opranu Biuamy — [Ipe3naenT, ypsa — He MalOTh BiAMOBITHUX MOBHOBAKEHB, 1110
iCTOTHO YCKJIAJHIOE i poOOoTY.

2. BepxoBna Panma Ykpainm — € omHOManaTHUM TapiaMeHTOM, IO He XapakTepHO s
OinbInocTi BeMKUX i cepenHix KpaiH. Lle He nae 3Moru mapaaMeHTOBi HaJIE)KHUM YHHOM 30Ce-
penuTHca Ha 3aKOHOAABYii NismbHOCTI, amxe BepxoBHa Pana 3rinHo 3 KoHctutyuieto, mae
3MIHCHIOBATH TAKOXK KOHTPOJIbHY, YCTAHOBUY Ta iHLII (yHKLII.

3. BepxoBHa Pama VYkpainu, Ha BigMiHy BiA OLIBIIOCTI TMapiaMeHTIiB CBiTy, HE Mae
MOCTIHHUX OpTraHiB 3arajbHOI KOMIETEHIlii Ha 3pa30K Mpe3uii uu Owpo, ki 6 po3risaaiu
He3HauHi MUTaHHA, y TOMY YHUCIIi MEHIII BO)KJIMBI 3aKOHOMPOEKTH, SKi BiIOMparoTh y Bepxos-
Hoi Pagu Gararo yacy.

4. [NapnaMeHT — € HEOCTAaTHbO CTPYKTYpPOBaHUM, OCKIJIbKM 0arato HapOJHHX JAEMyTaTiB
€ no3anapriiinumu. lle yckiagHioe mpolec YTBOPEHHS CTiMKOT mapiaMeHTChKOI OibIIOCTi
i BUpiLIeHHs 6araTboX MUTaHb 3 NPUHHATTAM KOHYE MOTPIOHUX 3aKOHIB.

5. HenmocrarHiii piBeHb mpodeciiiHoi MiArOTOBKHM HApOJHWX JAEMyTaTiB 3yMOBIICHHIA
3MiHOIO CKJIaJly MapiiaMeHTy Ha JIBi TPETHHU B XOJi KOXXHHX BUOOPIB HAPOIHMX JEIyTaTiB.
€BporeiichKi mapiaMeHTH [bOro He 3HaroTh. Jlo Toro x y BepxoBHili Pani mopiBHSHO Maio
IOPUCTIB (IapIaMeHTH AESKUX KpaiH y CBOEMY CKJIaJi MalOTh OMU3BKO MOJOBUHU IOPUCTIB).
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Lle Bce MoxHa Oyze 3KOperyBarH IIISIXOM Mepexoy 0 MPOoHopLiiiHol cucteMu BHOOpPIB Ha-
POAHUX JAEMyTaTiB.

6. OcHoBHUMHU cy0’€KTaMu 3aKOHOAABUO] iHiliaTBu y BepxoBHiii Pani Ykpainu € HapomHi
JemyTaTH, a[ke caMi BOHH BHOCSTH OLTBLIICTH 3aKOHOIPOEKTIB, MPOTE IIi 3aKOHOMPOESKTH
HEPiJIKO MOTaHo MiArOTOBJIEHi. B ychoMy CBiTi aOCOMIOTHY OUTBIIIICTh 3aKOHOTPOEKTIB (95 %0)
BHOCATH ypsiau. 30Kpema, e cTocyeTbesi Bennkoi bpuranii, Himeuunnu Ta iHmmx kpail, ne
napiaMeHTapu3M Mae Oararty icTopiro. 3aKOHOTIPOEKTH, IKi BHOCATH YpsAIH, Maike 3aBiAu
JIo0pe MiroToBIeHi.

7. Ynponoex OaraTb0X pOKIiB 3ajMILAETHCA HEBUPILIEHOIO MpobieMa Mpe3nIeHTChKOro
BETO.

8. [TapnmameHT He Mae HeoOXinHUX MpaBoBUX 3aca. Lle, Haronocus B.®. IToropinko, Mox-
Ha Ha3BaTH MapaJoKCOM i3 mapajioKciB. 3aKOH MPO periaMeHT, nepeadaueHuii Konctutyuiero,
BepxoBHa Paja He 3Morna yXBanuTH NPOTAroM 8 poKiB, He MPUIHHATO i 3aKOH PO HOPMATHBHI
aKTH YW 3aKOH PO 3aKOHU Ta 3aKOHOJABUY MisJIbHICTb.

9. Ha BiaMiHy Bij yciX mapjiaMeHTIiB CBITY, Hallli HAPOJHI AEMyTaTH KOPUCTYIOThCS a0co-
JIOTHOIO HenoTopkaHHicTio. | 1ie, Ha aymky B.®. I[Toropinka, me onuH mapamokc. KomHa
KpaiHa CBiTy He Ma€ TaKoro 3aKOHy, 00 mapiameHTaps 3a Oyab SKUX OOCTaBHH HE MOXHA
Oy/o MPUTATHYTH A0 BiINOBiZanbHOCTI ¥ 3arpuMary abo 3aapemtyBaru 0e3 3roau mapia-
MEHTY.

B.®. [oropinko 3anponoHyBas MiAroTyBaru KoHuemnuito po3BUTKy i rapMoHizallii 3aKoHO-
nascrea j0 2010 p.

Buctyn 3actynamka rojoBu KonctutyuiliHoro Cyny VYkpaiHu, dieHa-KOpeCHOHICHTa
AllpH VYkpainun B.M. Illanosana OyB npucCBsSYeHUil mepodiieMaM yJOCKOHACHHS KOHCTH-
TYLiHOI FOCTHULLIT Ta 3aKOHOTBOPYOT0Yy MPOIIECY.

B.M. IllanoBan 3rogHu#t i3 TUM, IO MapjJaMeHT i JeMOKparis — 1ie SBUIa HEeBiAiNbHI, a
TOMY IOPUIMYHA HayKa 3aJMIIAEThCA B OOPTy Mepe]] yKpaTHChbKUM MapiaMeHToM, a 1e Oinblie
—nepen Koncrutyuieto Ykpainu. Cynnsam Koncrurytiiinoro Cyny A0BOANUTHCS 3BEPTATHCS 10
HAyKOBIIB, MO0 Oep)KaTH BICHOBKH Ta PEKOMEHIAIIT 3 Pi3HUX MHUTaHb: MIONO KOMITETSHIIT
Bepxosnoi Paau, [Ipe3unenta, Kabinety MiHicTpiB. A ToMy aymKa (axiBiiiB 6arato BayKUTb
JUIS yXBaJIeHHS MPaBUJILHUX PillIeHb.

[Tpote, six 3ayBakuB B.M. IllanoBain, € HU3Ka nMpoOieM, HETOCTAaTHLO ONMpallbOBAaHUX Ha-
yKoBLSIMU. Lle cTocyeThCsl A€My TaTChKOro iMyHITETY, MPEe3UIEHTCHKOTO BETO, CIiBBiAHOLICH-
Hsl TIPEICTAaBHUIIBKOI Ta MPSIMOT AEMOKpaTii.

JlomoBinay 3anponoHyBaB HOBi OpraHi3alliiiHi MmiIXoau, CTBOPEHHs HAYKOBHX TBOPUYUX KO-
JIEKTUBIB, SIKi JOCTIXKYBaTUMYTh aKTyallbHi MPoOIeMu: oOrpyHTYBaHHS KOHIIETITYalbHUX 3a-
cajl 3aKOHO/IABYOro TMpOollecy, MpaBoBe 3a0e3leueHHs MEeBHUX COIialIbHO-EKOHOMIYHMX i
NOJITUYHUX TPOTPaM.

VY cBoemy BHUcTyni AupekTop IHCTUTYTY 3akoHoaaBcTBa BepxoBHoi Panm Ykpainu, aka-
nemik AllpH Ykpainu O.JI. KonuseHko 3ynMHUBCS Ha TAKUX MUTAHHIX:

— porb [HCTUTYTY 3aKOHOIABCTBA Y 3aKOHOAABUOMY ITpoIeci, HOTo CIiBIpans 3 MpoBigHHU-
mu ycraHoBamu HAH Vkpainu;

— IIUTAHHS MOHITOPUHTY ¥ aHai3y MPOEKTiB 3aKOHIB i MOCTAHOB, sKi po3misinae BepxoBHa
Papa Ykpainu.

B InctutyTi 3axoHoaaBcTBa BepxoBHoi Panu po3pobneHo KoHuenuiro npaBoBoi MomiTHKH
i MigroTOBIEHO HAYKOBO-IOCHIIJHULBKY poOOTy «MOHITOPUHI €()eKTUBHOCTI 3aKOHOJABCTBA
YkpaiHm».

AxkajieMik-cekpeTap BitisieHHsI IMBITbHO-IPAaBOBUX HAayK AKajeMmil MpaBOBHX HayK YK-
painu, akanemik AllpH Ykpainu H.C. Ky3Henopa 3BepHyna yBary ciiyxadiB Ha mpobiemu po3-
BUTKY LIMBIILHOTO 3aKOHO/IABCTBA, 3a3HAYMBINY, 1110 L[MBinbHUI KOJEKC ChOrOaHI 3adikcyBaB
OCHOBOIIOJIOXKHI MPUHIMIK UUBIIBHOTO MPaBa, KOTPi YHEMOXIUBIIOOTH BTPYYaHHS JepKaBH
B 0COOHMCTI cripaBu (i3MIHOT 0cOOH, MO30aBIEHHS BIACHOCTI (KPiM BHIIAJIKIB, epeadadeHux
3aKOHOM); 3a0€3Meuyl0Th CBOOOY JIOTOBOPY; MepeadavaroTh CyMIIiHHICTh CTOPiH Y XO/li BUKO-
HaHHS IOTOBOPIB TOIIO.

Haponanuit nemytar Yipainu akagemik AllpH Ykpainu C.b. I'aBpuin 3ynuHuBCsSt Ha ABOX
OCHOBHHX MpoOiieMax: mpoOieMax KOHCTHUTYLIHHOT pepopMHU Ta TrapMOHi3alil yKpaiHCHKOTO
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3aKOHOZIaBCTBA 3 €BPONENHChKUM. YKpaiHa, Ha HOro JyMKy, Ipoiillula nepiuuii eTan po3BUTKY
JepxaBu — etan TpaHchopmarii. [Llo6 pyxarucs mani, Ykpaina notpeOye 3MiH, a came — 3MiH
y KoHCTHTY1IiT, MEHTAIBHOCTI, pO3yMiHHI 0COOJIMBOCTEH HOBOTO CTaHy B PO3BHUTKY JIEPIKaBH,
npaB JIFOJUHU.

AKTyanbHUM 1 IpyHTOBHHMM BHCTyToM [ IpencraBurka BepxoBHoi Panu Ykpainu B Konctu-
tymiiHoMy Cynai Ykpainu nokropa ropunnunux Hayk A.O. CeniBaHoBa, KA BUCBITIMB OC-
HOBHI MPO0OJIeMH 3aKOHOTBOPUYOTO MPOIECY, 3aBepLIniacs podoTa CrijbHOI cecii.

3a 11 pe3ynbsratamu OyJIO MiATOTOBJIEHO TIOCTAHOBY CEKIlii CyCHIBHUX | T'yMaHITApHUX Ha-
yk HAH VYkpainu, Axaaemii mpaBoBuX HayK YKpaiHu, [HCTUTYTYy 3akoHOnmaBcTBa BepxoBHOT
Paagu Ykpainu, B akiii cpopMynbOBaHi OCHOBHI 3aBJaHHS HiSUTBHOCTI LUX OpraHizauiil 3a1is
HAyKOBOTO 3a0€3MeueHHs 3aKOHOAaBYOrO MPOLIECY.

1. ¥V 1V k8. 2004 p. posmisHyTr Ha npe3uaii HAH Ykpainu npoekt «KoHuentiii HaykoBo-
ro 3abe3nevyeHHs 3aKOHOJABYOTrO Mpoliecy B YKpaiHi».

2. Jlo 01.10.04 cdopmyBaTu MepcrneKTUBHI MJIaHW MPOBEICHHS HAYKOBUX KOH(EpeHLid,
ceMiHapiB, 3aciiaHb «3a KpyIJIUM CTOJIOMY i3 MPoOJeM 3aKOHOTBOPYOCTI, MiATOTOBKUA METO-
JUYHHUX PO3pOo0O0K 3 MUTAaHb 3aKOHOTBOPUYHMX TEXHONOTiH, BUCBITIEHHS 3apy0i’kKHOTO JOCBidy
3aKOHOIMPOEKTHOT POOOTH.

3. 3an0anKyBaTH 3 apyroro miBpiuds 2004 p. y npykoBaHux opraHax yctaHoB Cekiil
cycninpHUX i rymasitapaux Hayk HAH Ykpainu, Akanemii npaBoBux Hayk Ykpainu Ta IHcTH-
TYTy 3akoHomaBcTBa BepxoBHoi Pagm Ykpainu nocriitHi pyOpHuKH 3 THTaHb PO3BHUTKY IIPABO-
BOT CHCTEMH Ta HAyKOBOTO 3a0e3MeueHHs 3aKOHOTBOPUYOTO TPOIIECY.

4.Y 2004 p. Bugaru 30ipHUK MaTepianiB 3a pe3yJabTaTaMH CHiJIbHOI cecii.

5. Ynpomosxk 2004—2005 pp. miaroTyBary KoJeKTHBHI Mpaili i MoHorpadii:

5.1. Cekuii cycminpHux i rymanitapaux Hayk HAH VYkpainu (akamemik HAH VYkpainu
[.®. Kypac): «Apanrarisi yKpaiHChbKOTO 3aKOHOJABCTBA 70 €BPOMENCHKOTO Ta MIXKHAPOAHOTO
npaBay, « EHIEKIONENis MiXKHAPOIHOTO TpaBa B 3-x ToMax»; «KoHCTUTYLifiHO-TIpaBOBi OCHO-
BH TOJITHYHOI cucTeMu Ykpainu (wieH-kopecrnonneHT HAH Vkpainu B.®. Iloropinko);
«/Ixepena kOHCTUTYLiitHOrO npaBa Ykpainu» (uieH-kopecnonaeHT HAH Vkpainu B.®. [lo-
ropisiko); «Teopernuni ocHOBM 3akoHOAaBUOTO Tpotecy» (O.1. FOmuk); akagemidHi Kypcu y
JIBOX TOMaX: « AZIMiHiCTpaTUBHE MpaBo YkpaiHmy», «KoHcTuTyuiliHe nmpaBo YkpaiHmy», «Kpumi-
HaJIbHE MpaBo YKpainm», «MixkHaposnHe npaBoy, « Teopist nepxasu i mpaay.

5.2. Akanemii npaBoBux Hayk Ykpainu (akagemik HAH VYkpainu B.S. Taniit): «Konctu-
TYIIHHO-TTPABOBi 3acaii PO3BUTKY YKPAiHCHKOI Iep)KaBHOCTI B YMOBaxX €BPOMNEHCHKOT iHTer-
pauii», «Komenrap no Koncrutyuii Ykpainu. 2-i BUILycKk».

5.3. Tuctutyty 3akoHomaBcTBa BepxoBHoi Pamm VYkpainu (akagemik AllpH VYkpainum
0O.J1. Konunenko): «IIpoGiemu 3akoHoaaB4oi nomituku. [lopiunuky (3a pex. akagemika HAH
VYkpainu B.M.JIutBuHa); «CIOBHUK TEPMiHiB i MOHATH 3 MUTaHb 3aKOHOTBOPUOCTI» (32 pell.
akanemika HAH VYkpaiau B.M. JlutBuHa); «JloBiqHUK aKTiB €BporneichKoro npasa» (3a pe/.
akagemika HAH VYkpaiau B.M. JluTBuna).

Ompumano 12. 07. 2004

IHNOJOXEHHS
npo IV BeeykpaiHchbkHuii KOHKYPC Ha Kpalle IOpHANYHe BUAAHHSA

1. 3arajbHi moJI0KeHHS

1.1. BeeykpaiHChKHii KOHKYPC Ha Kpallle FopuaudHe BuaaHHa (nani Konkypc) npoBoauts Criisika IOpHUCTIB
VYkpainu 3a ydacti MinictepcTa roctullii Ykpainu, MiHicTepcTBa 0CBiTH i HAyku YKpaiHH, BUAABHULTB IOpU-
JUYHOT JIiTepaTypy, BULIMX HABYAIBHUX 3aKJIAJiB | HAYKOBUX yCTAaHOB, IPOMaJIChKO-TIpodeciiiHnx 00’ eqHaHb
MpaBHUKIB, OaroAifHUX opranizauiii i poHxiB.

1.2. OcHoBHOIO MeTOr0 KOHKYpCy € CHpHsHHS PO3BUTKOBI yKpaiHCbKOI IOPHIMYHOI HayKH W OCBITH,
TMiIBUIIEHHIO SIKOCTI MiZATOTOBKH ¥ BUJAHHS HAyKOBOT, HABYAJILHOT, MOMYJISPHOI i NepioAn4HOT JiTepaTypu B
raiysi mpasa.
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1.3. KoHKypc npoBOAUThCS B TEPMiHH, SKi Bu3Hauae Bukonkom Panu Crinku ropuctiB Ykpainu. [incym-
ku Konkypcy OynyTh mifBeneHi HanepenoaHi npogeciiiHoro csita — JIHs ropucTa.

1.4. Ha Konkypc npuiiMaroTbest ormyOniKoBaHi IOpUANYHI BUJAHHS, a TAKOXK BUAAHHS, OTIPUITIOIHEHI 3a J10-
TIOMOTOFO €JIEKTPOHHUX 32c00iB (iHTepHeT) i BUCYHYTi Ha KOHKypC yueHHMH pajaMy HaBUAJIbHHX 3aKJIaliB Ta
HAayKOBMX yCTaHOB, JUPEKLisIMUA BUJABHULTB i pelakLiifHUMK KOJETisIMU MepioqUYHIX BUIAHb, KOJEKTUBAMHU
aBTOPIB, a TAKOX OKPEMHUMH aBTOPaMHU.

1.5. Tepemoxisimu KoHKypcy BH3HAIOTBCS Kpallli BUOaHHs (iXHi aBTOpH, BUAABHUIITBA), IO BiAMOBiga-
I0Th KOHLENTyaJlbHUM 3acajiaM T'yMaHiTapHOi HayKH Ta OCBiTH YKpaiHU, TUITOBUM HaBYAJIbHUM TIJIaHaM i Mpo-
rpamaM MiHicTepcTBa OCBIiTH i Haykn YKpaiHH, BAMOraM yYeHHUX Paji HAayKOBUX i HABYAIBHUX 3aKJIafiB LI0-
JI0 HAyKOBHX MPABOBHX JOCIiIKEHb, a TAKOX YMHHUM Jep)KaBHUM Ta BU3HAHUM MIKHAPOJHUM BUAABHUYNM
crangapraM. [Ipu Bu3HaueHHi nmepeMoxuiB KoHKypcy y BiAMOBiIHMX HOMiHALifAX BPaXOBYIOTbCS HAayKoOBa i
MpaKTHUYHA iHHICTh BUJaHb, IXHS aKTyaJbHICTbh, JOCTYIHICTh, BUaBHUYA i moJirpadiyHa sKicTh TOLIO.

1.6. KoHKypC pOBOAMTHCS 32 TAKUMH HOMiHAILiSIMU:

— IOPUINYHI KOJIEKTUBHI MOHOTrpadiuHi BUJAHHS;

— IOpUIMYHI iHIUBIyalibHI MOHOTpadiuHi BUIAHHS;

— IOPUANYHI MiAPYYHUKHY;

— HaBYaJIbHI MOCIOHMKY (MPAKTUKYMH, KypCH JIEKLil, XxpecToMarii Ta iH.);

— HayKOBO-TIOIYJISIPHi, HAyKOBO-TIPAKTHYHI it JOBiKOBI BuaHHs y ray3i npasa (30ipHUKH HOPMAaTHBHUX
aKTiB, KOMEHTapi, JOBiIHUKH Ta iH.);

— NepioANYHI IOPUANYHI BUJAHHS, YACOIMCH TOLLO;

— CTYACHTCHKi HAayKOBi MyOiKallii B IEpiOANYHUX IOPUINYHUX BUIAHHSAX;

— Kpamia noniirpagivHa sKicTh BUIAHHS.

[lepenik HOMiHALii He € BUYEPIHUM i MOXKe 3MiHIOBAaTHCS (PO3LUIMPIOBATUCS YU CKOPOUYBAaTUCS) 3a
pimreHHssM OprromiteTy KoHKypCy BinmoBinHo 10 ckiany it KiJIbKOCTI HaliCIaHUX BUIAHb.

1.7. FOpuauuHAM BUAAHHAM, SIKi BH3HAHI nepeMoxisaMu KoHKypcy 3a mepmmmu 6 HOMiHaLisIMH, TIPUCY-
JxytoThes TlouecHi Binsnaku Kowmkypcy. Ixni aBropu maropomkyiotses ummomamu Criinku ropucTiB V-
painu it orpumytoTe rpomoBi mpewmii. Ilepemoxii y HoMiHaWii CTyIEeHTCHKMX HAayKOBHMX IyOJikamii y
NepioaMYHNX IOPUANYHUX BUAAHHAX Bin3HadaroTees Jumromamu Crisiky 0pucTiB YKpaiHM Ta rpOMIOBUMH
npeMisiMH.

Posmip Tppox mpemiii y koxkHili HoMiHawil Bcranosimoe OprromiteTr KoHKypey Ta 3aTBepkye BrkonkoM
Pagu Crinku ropuctiB YkpaiHu.

IHmuM BuIaHHAM, mo cTanu jaypearamu KoHKypcy, a Takok BMIAHHSAM Yy HOMiHawii «kpama
nosirpacdivHa sKicTb BUIaHH» npucymkyetbes CnenianbHa BinzHaka KoHkypcey. ABTOpH LMX BHAAHB a00 Xk
BUIaBHUIITBA HArOpomKytoThest Jumiomamu CHiJIKU FOPUCTIB YKpaiHu.

Bunanns—nepemoxui KoHkypey, a Takox iHII BuxaHHs, o Hagidmm Ha KoHkypce, 3a pimenHsm Opr-
KOMITETY MOXKYTh OyTH pO3MillleHi B OKpeMOMY KaTajo3i, SKHil po3MOBCIOKYBaTUMETHCS MICIsl TPOBEICHHS
Konkypcy.

1.8. Opranxizauiiiny poboty 3 miaroroBku Ta mpoBeneHHs Konkypcey 3zificHioroTs Opranizamiinuit
komiteT (nani Oprkomiter), sSIKMii O4OJIFO€ NMEePIIHii 3aCTyMHHUK royioBU CHiJIKH IOPHUCTIB YKpaiHH, a TAKOXK KOH-
KypcHi Kowmicii, yTBopeHi BiamoBimHo no pimenHs Oprkomitery. Po6ora B OprkomiteTi i KOHKYPCHHX
KOMICisIX 31iHCHIOEThCSA HA TPOMAJICHKUX 3acafax (OKpiM BUIJIAT 3a PEeLEeH3yBaHHS BUIaHb, 110 HAAIMIITN Ha
Konkypc).

1.9. Komrrn mnst mpoBenenus KoHkypcy Ta mpemiroBaHHS MEPEMOXKI[IB aKyMyJTIOIOTECS Ha PaxyHKax Ko-
nektuBHUX uwieHiB Crinku ropuctiB Ykpainn — MixkHapoaHoro Gnaroniitnoro ¢onmy ropuctiB YkpaiHu Ta
OraroziiiHol opraHizauii «@oHA CIIPUSHHS PABOBUM i MONITHYHUM pedopMamy.

2. KepiBHi Ta po6o4i opranu KoHKypcy

2.1. KepiBaum opranom Konkypcy € Oprkomirter, skuii opMyeThes 3 IPEICTABHUKIB OpraHizaiii i ycra-
HOB, 1110 3a3Ha4eHi y m. 1.1. poro IlonoxeHHsl, # 3arBepmKyeThess Bukonkomom Pamu Criiniku 1opHCTiB VK-
paiHu.

Pimennst OprroMiTeTy NpuiiMaroThesi HAa MOTO 3acCiJaHHIX KOJIETialbHO 3BUYAHOIO OUTBILICTIO TOJOCIB.
3acinaHHs BBa)Xae€ThCsl IPABOMOYHKM, SKIIO HA HHOMY IPHUCYTHI OiJIbII K MOJOBHHA WieHiB OPrkoMiTeTy.

3acimanns OprroMiTeTy CKIagaroThCs BiIIOBIAHO N0 IUTaHy poooTn OprroMiTery.

2.2. OprrkomiteT KoHkypcy:

— BHOCHTB mpono3uilii y Bukonkom Pagu Criiiku ropucTiB YkpailHu o0 3MiH i JOMOBHEHb 10 11b0ro [o-
JIOXKEeHHS;

— 3atBepKye [1ooskeHHs PO KOHKYPCHI KOMICiT;

— obupae 3acTynHuKiB ['0710B1 OprkomiTeTy, rojliB KOHKYpCHHX KOMICiii Ta IXHIX 3aCTyIHHKIB;

— 3a TIOJIaHHSIM TOJIiB KOHKYPCHHUX KOMICiif 3aTBepKy€e CTPYKTYpy Ta NMepCOHAIBHUN CKIIax KOHKYPCHHX
KOMiciif;
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— BU3HAYaE TOPsIOK npoBeneHHst KoHKypcy BixnoBinHo 1o mporo [TonoskeHHs;

— 3aTBEPJUKY€ KOIITOPHC BUTPAT i BXKMBAE 3aXOiB JUIs 3aly4eHHs KOIITIB Ha nposefeHHs: KoHkypcy, op-
raHi30By€e KOHTPOJIb 32 BAKOHAHHSM LbOTO KOLITOPHUCY i 3BiTy€e nepen Bukonkomom Pagu Criinku ropuctiB Yk-
paiHy PO BUKOPHCTAHHS KOIITIB;

— BHM3Hauae HOMiHalii, 3a SIKUMHU MiABOAATBCA MiAcyMKH KOHKypcy, 3aTBepaKye MOAaHHS KOHKYPCHHUX
KOMiciii Mpo BU3HAUCHHs MepeMOXKIIiB i JaypeariB KoHkypcy;

— Tozae Ha 3aTBepkeHHs BukonkoMosi Paau Crinku ropuctiB Ykpainu npoTokos OprkomitTeTy mpo BH3-
Ha4yeHHs nepeMoxXuiB i jaypearis KoHkypcy;

— 3aTBEPJDKYE 3pa3Ky HAropoA i po3Mipu rpoLIOBHX MpeMiid;

— OpraHi3oBye€ IIEPEMOHII0 HArOPOLKEHHS MEPeMOXKIIB i aypeariB KoHkypcy;

— npuiiMae pimeHHs npo myOunikariro iHdpopmaLii, o cTocyeTbes poBeaeHHs KoHkypcey.

2.3. Tonoea OprkomiTeTy:

— npezncrasisie OprroMiTeT y 3HOCHHAX 3 iHIIUMU OpraHi3alisiMu Ta yCTaHOBaMH;

— Kepye poboToro OprKkoMiTeTy i OpraHi3oBye BUKOHAHHs HOTO PillleHb;

— KOOPJIMHYE MisUTbHICTh KOHKYPCHUX KOMICiif;

— MOXe Opard ydacTh y poOOTi KOHKYPCHHX KOMicili i romocyBaHHI Ha IXHIX 3aciaHHSX 3 MpPaBOM
BUPILIAIIEHOTO TOJIOCY;

— IPOBOJUTH LIEPEMOHII0 HArOPOJKEHHS TTepeMoXKIiB i aypeaTiB KoHkypcy.

3actynHuku [onoBu OprrkomiTety obuparoTbes 3 yncia wieHiB Oprromirtery. Y pasi BiacytHocti ['onoBu
OprroMiTeTy, OZIMH i3 HUX 3a Aopy4yeHH:AM [onoBu OprkoMiTeTy BUKOHY€E HOro 000B’A3KH.

Cexperap OprkomiteTy NpH3HA4aeThCs 3 YKcna WwieHiB OprkoMiTeTy i Beie MPOTOKOIH 3acijaHb, TOTy€E
HEeoOXiJHy JOKYMEHTAIIil0 Ta 3MilCHIOE JTUCTYBaHHA y crpaBax OprkoMiTery.

2.4. Pobounmu opranamu KoHKypcy € KOHKYPCHiI KOMICIT 3 po3misiay i OLiHKHM IOpUAMYHUX BUAAHb, SKi
JIiFOTh Ha mifacTaBi poro [lonoxeHus i [TonoxkeHHs PO KOHKYPCHI KOMici.

KoHnkypcHi komicii 3a0e3medyroTh po3nisif i eKCIepTHY OLHKY BHIaHb, 110 HaAidmm Ha KoHkypc.

Jo cknany komiciii Bxoaats wieHn Oprrkomitety KoHKypey, mpeacTaBHUKM OpraHizaliil i ycTaHoB, 1110 3a-
3HaueHi y 1. 1.1. uporo ITonoxkeHHs.

[Tpu3HaueHHs rolliB KOHKYPCHHUX KOMicCiii Ta IXHIX 3aCTYITHHKIB, 3aKpilUIeHHs HOMiHAIli# 32 KoMicisiMu, 3a-
TBEPIKEHHS CKJIaAy KOHKYPCHHX KoMicii 3ailicHIoe OprkoMiTeT Ha 3acagax poTarii.

2.5. Unenn Oprkomitety O6epyTh y4acTb y 3acizaHHsix OprkomiteTy, NpaLIOIOTh Y CKJIaAi KOHKYPCHHX
KOMICili i BUKOHYIOTh OKpeMi Iopy4eHHs Ha mijicTaBi pimeHs OprromiteTy it po3mnopsmxens iioro ['onosmu.

3. Iopsiiok nMpoBeeHHs KOHKYPCY

3.1. Pimenns npo nopsaok mposeneHHs Konkypcy npuiimae Buxonkom Pagu Crinku ropuctiB Ykpainu
He mi3Hie sk 3a 4 Micsui 10 3aBepiieHHs: KoHkypcy.

KoHkypc BBasKaeThCsl TaKKMM, IO PO3MOYABCS, 3 Yacy myOumikaril B 3acobax MacoBoi iHdopmallii moBigo-
miteHHsT OprKoMiTeTy Npo yMoBH TpoBeneHHs KoHkypcy.

3.2. YuacHuku KoHkypcy, mo 3a3HadeHi y m. 1.4. uporo [lonokeHHs, HAACUIAIOTh 3asBU MPO Y4acTh y
KoHkypci B TepmiHu 1 32 anpecamu, siKi BKa3aHi B IOBiJOMJIEHHI PO yMOBH MpoBeaeHHs KoHKypcy.

Jlo 3asBM J0AaI0ThCs BUIAHHSA, BUCYHYTI A ydacTi B KoHKypci, y KiTbKOCTI MPUMipHUKIB (B TOMY YHCHi
Ha eJIEKTPOHHHX HOCIsAX i (POTOKOMIsIX), BU3HAUYCHiH ymMoBamu npoBeneHHs KoHkypcy.

3asBy CKNanaloTh y J0BinbHiil Gopwmi. Ii mianucye kepiBHuK ycTaHoBH, opraizauii, a6o aBTopw, siKi BU-
CyBaroTh BuianHs Ha KoHKypc.

3asBa Mae MicTuTH: 1) BiJOMOCTI PO IOPUANYHY 4K (i3udHy 0co0y (MOBHY Ha3BYy abo Mpi3BHUIIIE, iM s, TIO
0aThKOBI i1 ampecH), sika BUCYyHyJa BHOAHHS Ha KOHKYpC; 2) BiOMOCTi MpO aBTOPiB BUAAHHS 32 (OPMOIO:
npi3BHUILE, iM’4, 0 0aTbKOBi, BUSHUH CTYMiHb i HAyKOBE 3BaHHS, Miclle OCHOBHOT poOOTH, agpecy 3a MicLeM
NpoXXuBaHHA abo poOOTH, KOHTaKTHUH TeneoH; 3) BHCHOBOK y4Y€HOI paJd HaBYAJIbHOrO 3aKiamy abo
BiJIMOBIJIHOT HAYKOBOT yCTAHOBH, TMPEKLil BUAABHULTBA, PEAAKLifHOT KoJIerii, aBTopa Y1 KOJIEKTHBY aBTOPIB,
110 BUCYHYNHM BUAaHHS Ha KoHKypc, i3 BUKIIaJeHHSIM MOTHUBIB HOTO BHCYBaHHS; 4) BiZIOMOCTi 1IpO HAsBHICTb
IPYKOBaHUX pelleH3iii Ha BUIAaHHS Ta JDKEpena, e BOHU OMyOJikoBaHi (30ipHHK, 4acomuc TOIo) (IO 3asBH
ZomaeTbest POTOKOMIS peLeHsii); 5) BimoMocTi mpo aapecy BUJaHb, PO3MIIIEHHX 32 JOTIOMOTOK €IeKTPOHHUX
3aco0iB.

Ha 31006y TTst mpeMii Moxke OyTH BUCYHEHO He OiNibIil K 5 0¢i0, KOTpi BXOAATH 10 CKJIaay aBTOPCHKOrO KO-
JIEKTUBY BUJAHHS, HajiciaaHoro Ha KoHKypc, mpo 110 BKa3yeThes B 3asiBi.

3.3. KonkypcHa xomicis po3misaae it onintoe nogani Ha KoHkypc BunanHs i nepenae OprxkoMiTeToBi cBoi
BHCHOBKH Ta TPOTO3HLIT II0JJ0 BU3HAYCHHS NIepeMOXKIIiB i aypeariB Konkypcy B koxkHiit HoMiHamii. PinreH-
HSl KOHKYPCHHUX KOMicCili 0()OpPMITFOIOTECS] TIPOTOKOJIOM.

3.4. OprkomiTeT y JBOTHXKHEBUI TepMiH po3risaae noganHs KoHKypcHUX KOMICiit i 3aTBepaxKye ixHi mpo-
TOKOJTY, BU3Ha4Ya€e HoMiHawii if HomiHaHTiB KOHKypCy, BUIM HAropos, Jary i NopsAa0K NpOBEIeHHs LepeMOHiT
HaropoyKeHHs nepeMoXiB i JaypeariB Konkypcy. [Ipotokon 3acinanns Oprrkomitety 3arBepaKye Brukonkom
Pamu Crinku ropuctiB Ykpaian.
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3.5. ToBimomnenHs mpo miacyMku deprosoro KoHKypcy Ta NpoBeAeHHs LepeMOHii HaropomKeHHs
MyOJiKy€eTbCS B TIEPIOAMYHUX BHIAHHAX YNPOIOBXK IBOX THXKHIB Micis 3aTBeplkeHHA Bukonkomom Pamu
Crinku ropuctiB Ykpaiuu pesyisrarie KoHkypcy.

3.6. BimomicTp s oTpuMaHHs mepeMoxusMi KoHKypcy rpomoBux mpemiit BigkpuBae MixxHapomHuit
Onaroniitnuii GpoHp ropucTiB YKpainu He misHiwe sk 3a 10 qHiB micis 3aTBeprkeHHs miacyMkis Konkypey Bu-
koHkoMoM Paym Criinku ropuctiB YkpaiHu.

3.7. Yeprosuii KoHKypc BBaXkaeTbcs 3aKiHUYEHUM IIICHs MPOBEICHHS LIEPEMOHIi HArOpOKEHHS Tepe-
MOXLiB Ta JnaypeariB KoHKypcy.

Jlooamox 2.

YMOBHA
npoBeaeHHs y 2004-2005 pokax VI BceykpaiHCbKOro KOHKYpPCY
Ha Kpalle WPUINYHe BUIAHHA

VI BceeykpaiHCbKHI IIOpiYHMI KOHKypc Ha Kpaile ropuanuHe BuaaHHs (mani KoHkypce) mpoBoauThb
Crinka ropuctiB Ykpainu 3a yyacti MinictepcTsa toctuuii it MinicTepcTBa ocBiTH i Hayku YKpalHU, BUAAB-
HHLTB IOPHIUYHOT JIITEpaTypH, a TAKOXX MPOBIJHUX BUIIMX HABYAIBHUX 3aKJIafiB i HAYKOBUX yCTAHOB, IPO-
¢eciiiHux i rpoMaachkux 00’ €aHaHb, OIarofiiHUX opraHizaiii i poHmIiB.

OcHOBHOI0O MeTOol0 KOHKypcy € CHpHSHHS PO3BUTKOBi yKpaiHCHKOI FOPHOMYHOT HAyKH i OCBITH,
TIOJIMIIEHHIO SIKOCTi MiATOTOBKH ¥ BUJAHHS HAyKOBOT, HABYAIILHOI, MOMYJISPHOI i IepioANYHOT JiTepaTypu B
raiy3i mpasa.

KoHKypc BBaXKaeTbCsl TakuMM, IO PO3IOYABCS IMicis ONPHIIOAHEHHS B 3acobax MacoBoi iHdopmamii
noBiffomsieHHst OPrKOMITETy PO yMOBHU HOTO MPOBEAEHHS.

Ha Konkypc npuiimMaroTbest ormyOikoBaHi IOpUINYHI BUJAHHS, a TAKOK BUIAHHS, ONPUIIIONHEH] 3a OTO-
MOTOF0 eJIeKTpOHHUX 3ac00iB (iHTepHeT) y 2003/2004/2005 pokax, He 6panu y4acti y V Konkypci 2002/2003
pokiB i BuCyHyTi Ha KOHKypC yueHnMHU pajjaMi HaBYaIbHHUX 3aK/aiB Ta HAYKOBUX YCTAHOB, JUPEKI[iSIMU BU-
JABHUUTB i peJaKiiHUMHU KOJIETiSIMU MEePioaNYHIX BHIAHb, KOJIEKTUBaMH aBTOPIB, a TAKOXK OKPEMHUMH aBTO-
pamu.

3aaBu mono yyacti B Konkypcei npuiimatotses 10 1 BepecHs 2005 poky.

3asBy CKJIa#aloOTh y AOBiNbHiil opmi. Ii miamucye kepiBHUK ycTaHOBM UM OpraHisamii, aBTop a6o aBTOpH,
1110 BUCYBAIOTh BUJaHHs Ha KoHKypc.

3asBa Mae MicTuTH: 1) BiJOMOCTI PO IOpUANYHY 4H (i3uuHy 0co0y (MOBHY Ha3BYy abo0 Mpi3BHIIIE, iM’ s, TIO
0aTbKOBi 1 anmpecy), sika HaicuUiIae BUAAHHA Ha KOHKYpC; 2) BiZOMOCTI Mpo aBTOpiB BUIAHHA 3a (opmoro:
npi3BHIIe, iM’s, MO0 6AaThKOBI, BUCHHI CTYIiHb i HAYKOBE 3BaHHs, Miclle OCHOBHOT poOOTH, aapecy 3a MicleM
NpOXXMBaHHA a00 poOOTH, KOHTAaKTHHH TenedoH; 3) BHCHOBOK YYEHO! paayM HaBUAJIBHOTO 3aknamy abo
BiJMOBiIHOT HAYKOBOT yCTaHOBH, AMPEKLil BUIABHULITBA, peAaKLiitHOT KOJIeTil, aBTopa UM KOJEKTHUBY aBTOPIB,
110 MoAaoTh BUAaHHsA Ha KoHKypc, i3 BUKIaJeHHSIM MOTHBIB HOro BUCyBaHHS; 4) BiJOMOCTi PO HasBHICTbH
JPYKOBaHUX pelleH3ii Ha BUJAHHS Ta JKepell, e BOHU OIyOIikoBaHi (30ipHHK, 4acoMc TOIIO) (0 3asBH J0-
JaeTrest (OTOKOMIS peLeHsil); 5) BioMocTi mpo aapecy I/ BUAaHb, PO3MILLEHHX 3 IOTIOMOTOI0 €JIEKTPOHHUX
3aco0iB.

Ha 3100y TTs1 ipemii Moxke OyTH BUCYHYTO He OUTBII K 5 0¢i0, sKi BXOAATH 10 CKJIAy aBTOPCHKOTO KOJIEK-
TUBY HajiciaHoro Ha KoHKypc BUAaHHS, MPO 110 BKa3y€ThCS B 3asBi.

3asBy 3 nmoMmiTkor0 «KOHKypC Ha Kpalle I0puAnYHe BUJaHHSD) HAJICHIAIOTh 32 HOMiHALISIMU:

— IOpUANYHI KOJEKTUBHI MOHOTpadiyHi BUAAHHS;

— IOpUINYHI iHAUBIgyalibHi MOHOTpadiuHi BUAaHHS

Ha azpecy: [HcTuTyT 3aKoHOAaBcTBa BepxoBHoT Panu Ykpainu, 04053, m. Kuis, npos. HecrepoBcbkui, 4;

— IOPUANYHI MiAPYIHUKHY;

— HaBYaJIbHI MOCIOHUKM (MPaKTUKYyMH, KypcH JIeKLii, XpecToMarii Ta iH.)

Ha anpecy: Onechka HallioHalTbHA IOpHIUYHA akaaeMis, 65009, m. Oxeca, Bya. [lioHepchka, 2;

— HayKOBO-TIOMYJISIPHi, HAYKOBO-TIPAKTUYHI i TOBiIKOBi BUIAHHS B Taiy3i mpasa (30ipHUKH HOPMATUBHUX
aKTiB, KOMEHTapi, JOBiAHUKH Ta iH.);

— NepioANYHI IOPUINYHI BUIAHHS, YaCOKUCH TOIIO

Ha anpecy: HamionanbHa akanemis BHYTpilnHiX cipas Ykpaiau, 03035, m. Kuis, . Conom’siHCBKa, 1;

— CTyAEHTCHKi HayKoBi MyOmikalii B IepioANYHUX IOPUANYHUX BUJAHHIX

Ha aapecy: KuiBcekuii yHiBepcutet npasa, 03142, m. KuiB, Byn. Akagemika [lo6poxoToBa, 7-a;

— Halikpamia nojirpadidaa sSKiCTb BUIaHHS

Ha afpecy: OprromiTeT KoHKypey, 01025, m. Kuis, Byn. Ctpineuska, 4-6, 4-ii nos., Ten.: 235-8648, dakc:
235-8646.
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HaykoBa xpoHika

Jlo 3asBU TOAAIOTHCS TPH MPUMipPHUKY BUJAHHS, 1[0 BUCYHyTe U1t yuacTi B Konkypci (Juist mepiognaHux
BU/IaHb — J1Ba MPUMiPHUKH BUIAHHS; [UTsl MyOiKawil B IepioAMYHUX BUAAHHAX — 1B NPUMipHUKH (OTOKOMIT;
JUISL PO3MIIlEHHX 3 JOMOMOIOI0 €JIEKTPOHHUX 3ac00iB BHAAaHb — OJWH MPUMIpPHHUK JApyKoBaHOI Komii Ta
MPUMIPHHK Ha eJIEKTPOHHOMY HOCIT).

Bunanns, Hagicnani yuacHukamu KoHKypcy, aBTopam He TIOBEPTarOThCS.

[Mincymkn Konkypcy OymyTh mifiBeZieHi HanepenoaHi mpodeciiinoro cpsta — JIHs opucTa (8 *KOBTH:).

[MepemoxipiMn KoHkypcy Bu3HAIOTHCS Kpamii BUAaHHs (IXHI aBTOpH, BUIABHHITBA), IO BiNOBIAAIOTH
KOHLIENTyalbHUM 3acajiaM I'yMaHiTapHOI HayKH Ta OCBiTH YKpaiHM, TUTIOBUM HaBUYaJIbHUM IUIaHAM i Iporpa-
MaM MiHicTepcTBa OCBiTH i Haykn YKpaTHH, BUMOT'aM yYeHHUX paji HAyKOBHX i HaBYaJIbHHUX 3aKJIa/liB [I0J0 Ha-
YKOBHX TPaBOBUX JOCTIPKEHb, a TAKOXK YHHHUM JIeP>KaBHUM Ta BU3HAHUM MiXHApPOAHMM BHIABHUYIHUM CTaH-
naptaM. [lpu Bu3HaueHHi nepeMoxiB KOHKypCy y BiMOBiAHMX HOMiHALiSIX BPaXOBYIOThCS HayKoBa i Mpax-
TUYHA [IHHICTh BUJIaHb, iXHS aKTYaJIbHICTh, JOCTYIHICTh, BUJABHUYA i ToNirpadivyHa SKicTh TOIIO.

IMouecHi Big3Haku KoHKypCy MpUCYMXKYIOThCS IOPHAUYHUM BHIAHHSAM, Y TOMY YHCII MEPiOAWIHHM, SIKi
BU3HaHI mepeMoxiamMu Konkypcy. [xnix aBTopis Haropomkyots Junnomamu CHinku 10pucTis Yipainu Ta
rpowmoBuMH Tipemisimu. Po3mip npemiit VI BeeykpaiHCcbKoro KOHKypcy Ha Kpaie IOpUAWYHE BUAAHHS JUIs
MepIInX NIeCTH HOMiHAIlili BCTAaHOBIFOETHCS BiAMOBiTHO:

— mepiua npemis — 3 THC. TPH;

— Jpyra npemis — 2 THC. IDH;

— TpeTs mpemist — 1 Tuc. TpH;

[lepemoxiii B HOMiHaLil CTyAEHTCHKMX HAayKOBUX IMyOnikauwii y MepioaMyHUX IOPUOMYHHUX BHIAHHAX
Bia3HauatoThes Jumiomamu Crijiky 10pUCTiB YKpaiHK Ta MPOILIOBUMHM IPEMisiIMU BilIIOBiTHO:

— nepiua npemis — 500 rpH;

— apyra npemis — 400 rpH;

— tpets npeMist — 300 rpH.

VY pasi, AKI0 MepeMOXIIMH BHU3HAIOTH KillbKa BHOAHb B OIHIM HOMiHamii, 1 Tpemis MponopuiiHo
IUTUTBCA MK BiAMOBIIHUMU BUAAHHAMMU.

BunaBHunTBa, 4Mi BUAAHHS BU3HAHI MEpeMOXKISIMU B HOMiHaLiT Ha Halikpally mnojirpadidHy sKicTb BH-
JIaHHS, HaropomKyoTh Jumnomamu Crinku ropucTiB Ykpainu.

Bupanns, ynocroeni CrenianbHoi BigzHaky, € jaypeatamu KoHKypcy, a TXHili aBTOpiB HaropomxyroTb
Junnomamu CHijiku FOPUCTIB YKpaiHH.

[ToBigomiieHHs PO MPOBEICHHS LEPEMOHii HATOPOMKEHH, a Takox Tpo miacyMku VI BeeykpaiHcbkoro
KOHKYpCY Ha Kpallle IopiIiYHe BUJAHHA MyOiKyloThCs B MEPiOAUMYHUX IOPUINYHUX BUAAHHAX HarepeqoIHi
Jlus ropucra.

Opexomimem Kouxypcy.

Ompumano 26.07. 2004
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PELIEH3II

A.L IMHTPIEB, O.B. 34/0POKHIH, B.I. KA®APCbKUHA

Anamoniit Ieanosuy /Imumpice, 0oxmop wopu-
OuuHuUx Hayk, nepuwiutl npopexmop Kuiecbkoeo
yuisepcumemy npaea HAH Ykpainu
Onekcanop Bikmoposuu 3adoposncuiil, kanou-
oam OPUOUYHUX HAYK, UJLEeH-KOPECHNOHOCHM
AllpH Yxpainu, napoouuii 0enymam Yxpainu
Bonooumup Isanosuu Kagpapcokuii, rxanou-
oam ¢hinocogpcokux HAYK, HAPOOHUL Oenymam
Yxpainu, cexkpemap Komimemy Bepxosnoi Paou
Vkpainu 3 numans nayxu i oceimu

BATATOTOMHE EHIUMKJIONEJUYHE BUJAHHSA 3 FOPUCIIPYIEHIIIT*

B ymoBax nemokparuzaii CyCniIbHOro i ONITUYHOTO XUTTA, JUHAMI3MY Cy4YacHUX Jep-
’KaBOTBOPYHUX 1 IPABOTBOPYMX MPOILECIB 3pociia moTpeda B IPYHTOBHUX i BCEOIUHUX FOPHUINY-
HUX 3HaHHSIX. BaromMuM BHECKOM y HOCIHiIKeHHS 0araTbox MpoOieM AepskaBH i MpaBa CTaB
BUXiJl y CBIT mIecTUTOMHOI «lOpuanvHoi eHiuKiIonenii», skui, 6e3 nepebibieHHs, MOXXHA
BBA)XKaTH HEOPAMHAPHOIO TMOMII€I0 B XXHTTI yKpaiHChbKoro cycminecTBa. [Ipo HemepeciuHicTh
noaii i BaXJIMBICTh 1IbIO BUAAHHS CBiIYUTH i Ta 00CTaBUHA, 110 odiliiiHa mpe3eHTalis i nep-
oro ToMmy BigOynacs B xoBTHi 1998 p. B ceciliHomy 3ani BepxoBHoi Pagu Ykpainu. YvacHu-
KaMHW 3HaAMEHHOI MOJii cTajau He TiIbKM HApOAHI JenmyTaTH, a it ycs KpaiHa, OCKiJIbKH iH(pop-
MaIlifo PO MPOEKT MiATOTOBKU MIeCTUTOMHOI FOpHINYHOT eHIMKIIONe il Ta BUXi[ 11 epIioro
TOMY TpaHCIIOBaja repiia nporpaMa YkpaiHcbkoro panio. Joci Takoi yBaru He 3HaJIO )KOIHE
BUJIAHHS.

Maiixe BiciM pokiB moTpiOHO Oy/0 KOJEKTHUBOBI pelakliitHOT KoJerii, 04oMoBaHol Bij0-
MUM yueHuM-topuctoM, akanemikom HAH VYkpainu 1O.C.IemuryuyeHkom, o6 ueit nepuiuii
ToM (i JoTernep MOKH IO €MHOTO HA TOCTPAASHCHKOMY MTPOCTOPi 6araTOTOMHOTO CUCTEMATH-
30BAHOTO 3BOIY 3HAHb MPO JIEPXKaBy i MPaBo) MOOAYHB CBIT.

Ennumkiionesniss MicTUTh ONHM3BKO IECATH THCAY CTaTel, A0 1X MiATOTOBKH OyJiO 3ailyueHO
Oimpin sk 450 BUCcOKoKBaliikoBaHMX (axiBmiB. KicTSIKOM aBTOPCHKOrO KOJNEKTHBY CTald
BiZIOMi yKpalHCBhKi BUEHi-paBo3HaBLi, (izocodu, NOMITOIOrN H ICTOPUKM MPAKTUYHO 3 yCiX
perioniB kpainu (B.b. ABep’snos, B.II. Topbarenko, B./. Tl'onusapenko, B.H. [leHucos,
MLII. 3s6mok, O.M. Kocrenko, B.B. Jlyns, H.P. Manumesa, O.M. Muponenko, B.K. Mawmy-
toB, B.I1. HarpeGenbnuii, B.®. IToropinko, O.A. Ilimonpuropa, I[1.M. Pab6inosuu, B.I. Cem-
uuk, B.A. Tauii, I.b. Ycenko, H.M. Xytopsn, B.A. Yexosu4, B.M. Illanosan, SI.M. IlleBuen-
ko, 10.C. lllemmryvenko, M.M. ltedan, O.H. Apmum, C.C. fuenko Ta iH.).

Tolt, xT0 6onait Tpoxu 00i3HAHMH i3 CTBOPEHHSIM Mpaub noAidHoro macmrady, Moxe co0i
CTMIOBHA YSIBUTH, SIKOIO Hampy)kKeHOr Oyna L KomiTka i BOAHOYAC BiANoOBiganbHa poOoTa aB-

* Peu. Ha kxH.: FOpuouuna enyuxnonedis: B 61./ IuctutyT nepskasu i npasa im. B.M.Kopeuskoro HAH
Vkpainu; Penkon.: 10.C.11lemmydenko (ronosa) Ta in.— K.: Bua-Bo «Ykpaincbka ennukonenis» iMm. M.I1.ba-
kana, 1998-2004. [pyKyeTbcs 3riAHO 3 MpaBUIIaMH PO 00roBOPEHHs POOiT, HOMyIEHNUX 10 Y4acTi B KOH-
Kypci Ha 3000yTTs1 [epkaBHUX npemiii Ykpainu B ramysi Hayku i TexHiku 2004 p.(nuB.: «Tonoc Ykpainwmy,
2004, 6 nunHs)].

© A.L. Imutpies, O.B. 3anopoxHiii, B.1. Kapapcekuii, 2004
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PeueHsii

TOPiB, peJakLiiHOI KoJeril, a TakoX (paxiBI[iB aBTOPUTETHOTO BUIABHHULITBA « YKpaiHChKa €H-
nukoneaisy iMm. M.I1. Baxana.

Henepeciuna HaykoBa i mpakTU4HA LiHHICTH BUAAHHS MOJISATAE B TOMY, IO HOro aBTOpH Ha-
JIJIA YUTa4YeBi IUPOKY ¥ 00’ €KTHUBHY iH(pOpMaIlito PO IepKaBy i MpaBo, Cy4acHi MpooIeMu
PO3BUTKY IpaBa, PO3KPWIIN CYTh HOTO KaTeropill, MOHATH, JOKTPHH, MIKiJI, YBEIN B HAyKOBHI
00ir HoBi Matepianu i iMeHa. OcoONMBO BapTO HATOJOCUTH, IO BCi MOHATTA ¥ Kareropil
(nmepemycim 3aranbHoi Teopii AepkaBH Ta mpasa, ¢inocodii i couiosorii mpasa) OXOMTIOIOTH
HaWHOBIIII CBITOBI i1 BITYM3HSHI JOCATHEHHS FOPUINYHOI HAYKU. MOXKHA CKa3ary, 10 B ILJIO-
My aBTOPCTKOMY KOJEKTHBOBI BIANOCS YHUKHYTH (IIOZEKYyAM HAsBHHX i JOCi B COLiOTy-
MaHiTapHI/IX HayKax) iZIeOJOTiYHUX OI[IHOK, IITaMITiB, CTepeoTHITiB. Lle Haa3BUYaiHO BaXKITH-
BO, OCKLJTBKH TpchcbopMaum TMOCTPAJSHCHKIX KpaiH HABPSL 4M MOXKIINBA HE TiNBKK Oe3 Te-
PEOCMHUCTICHHS COILIiaJTbHO-eKOHOMIYHOTO JIOCBi/ly MUHYJIOTO, a i, epeaycim, 6ararbox sIBHIIL
i xareropiii y rainysi Jep)kaBo3HaBCTBa, MpaBa, (imocodii mpasa, amxe BiOMO, MO MO-
JepHizalis Oyab-KOrO CyCHiNbCTBA BiAOyBa€Tbcs He iHaKile, K (Hacammepen) uyepe3 Mo-
JepHi3alilo Jep>KaBHO-PABOBHUX BiTHOCHH, TpaHC(OpPMAIil0 MPABOBHUX MPUNKCIB y hEHOMEH
MPaBOCBIIOMOCTi MiJILHOHIB.

[onoBHa penakiiiiHa KoJieTis i aBTOPChbKUH KoJIeKTUB FOpuaudHOT eHIUKIIoNe il 3 caMoro
MOYaTKy KOHLENTYaJIbHO BU3HAYaJKCs: Maii0yTHE BUJITAaHHS MA€ CTaTH YHiBEpCAIbHUM 3BOJIOM
3HaHb MPO JepXKaBy i MPaBo. 3BAKAIOUM HA L}0 0OCTAaBUHY, LIJIKOM HPHUPOIHO, IO B HBOMY
HMIMPOKO MPEACTABICHA ICTOPUKO-IOPUAMYHA MpoOsieMaTHKa, KOTpa OXOIUIIOE, 30KpeMma,
CYCHIJIBHO-TIONITHYHUH i ):[epmaBHHﬁ yCTpiI71 YKpa'l'HH Ha BCiX eramax ii PO3BHTKY (3 4aciB
Kuiscrkoi Pyci), nep>kaBHi Ta FOpUANYHI iIHCTUTYII] MUHYIIOTO, TTaM’ATKH YKPaiHCHKOTO npa-
Ba, eBonKnnK)BnqnsHﬂH01n0nrnn«)npa30301nyMKHIOHK)IIpHKMeTHo 110 B SHIMKIIOTE i1
MUTaHHS iCTOPIi JepkaBu Ta MpaBa YKpaiHU BUCBITIIIOIOTHCS K HEBi/I’€MHA CKJIa/[0Ba 3aralib-
HOi icTopii Jmep»aBW Ta mMpaBa, BigoOpakaroud HalliOHaNbHI H perioHasbHi OCOOIMBOCTI
VYKpaiHu, OCKiIbKH, SIK BiZJOMO, iCTOpisl JepKaBOTBOPEHHS Ta MPaBOTBOPEHHs Ha TepUTOPil
YkpaiHu cBOro 4acy po3risjaliv JiMile B Mexax ICTopii JepkaBW i mpaBa CyCiIHIX KpaiH
(HacaMnepe):[, Pocii, JIutsu i Hom;mi) y pesyJILTaTi TPYHTOBHHX JOCTiKeHb yUeHHUX- npa-
BO3HABIIB B €HIUKJIONE Il BUCBITIEHI MpobmeMu icTopii JepiKaBH i mpaBa Ykpainu Ha BCiX
eTarnax il po3BUTKY (Y TOMY YMCIIi i yIIPOJOBK TPUHAAUATAPIYHOTO PO3BUTKY YKpaiHH BKE 5K
CYBEPEHHOT Jiep»aBH), 3HAYHA YACTHHA iCTOPUKO-IOPUIMYHOTO Marepiaay BBEIEHA y BiTUM3-
HSHUHT HaYKOBO- npaBOBHﬁ o0ir ynepiue.

Ineonorn i BHKOHaBulnpoeKTy noaGay npo Te, mob 10 BUXAHHS YBIALLIO YMMAIIO 110-
HHTLIKaHWOpHIHHHHXIHHySCHIHMBOBHX ICTOpPHYHIX i ONITONOTIYHUX 3HAHB, SKi HUHI pa-
JIMKAJIBHO TiepeocMHucIIeHi. BoHn BimoOpakaroTh mporiec 60poThOM 3a He3ayiexkHy YKpaiHy,
KapAWHAJIBHI 3MiHM B CyCIIBHUX BiHOCHHaX, peOpMyBaHHS MPAaBOBOI CHCTEMH, MalOTh
Oe3nocepeHii 3’ 30K i3 )KUTTAM JIFOIUHU Ta IOPUANYHOIO TPAKTUKOIO.

OpHiero i3 npoBigHux JiHid KOpuanyHOi eHIuKIoneaii € po3KpUTTs 0A30BUX IMOJIOKEHB
Koncrutyuii YkpaiHu K OCHOBHOIO MOJIITHUKO-IIPABOBOrO aKkTa Aepxasu. B ycix Tomax B an-
(aBiTHOMY TOPSJIKY BMillleHi UKW TPYHTOBHUX CTaTeil, B AKUX BUCBITICHO CYyTh KOHCTH-
TYHiHHUX TIpaB, cBOOO/ Ta 000’ I3KiB JFOIUHU i FPOMaITHIHA, HAPOJAHOTO BOJICBUSIBIICHHSI, BU-
6opyoro npaaa, aAMiHICTPATHBHO-TEPUTOPIANBEHOTO YCTPOIO ACPKaBH, CTPYKTYPHU BIa M, KOH-
CTUTYLIMHUX TMPaBOBiTHOCUH, MiCIIEBOTO CaMOBpsaAyBaHHs Touo. be3 Oynb-skoro me-
peOibleHHs] MOXKHA KOHCTaTyBaTH, L0 CTAaTTi 3 Li€l mpoOieMaTHK! € BarOMUM BHECKOM Y
PO3BHTOK KOHCTUTYIIITHOTO TpaBa, TeOpii i MPAKTHKH MiCIIEBOTO CaMOBPSIyBaHHSI.

VYkpaiHchKka Hayka aJMiHICTPaTHBHOTO MpaBa, SIK BilOMO, HUHI NiepeOyBae Ha eTarli paau-
KaJBEHOTO OHOBJICHHSI, III0 3yMOBJIEHO 00’ €KTHBHUMH TTOTpeOaMH — 3MiHOIO KOHIETITYaIbHUX
3aca]l peryJltoBaHHs CTOCYHKIB MiXK BJIaJI0I0 W JFOMUHOIO Bianosino no Koncrutyuii Ykpainuy,
€BPOTEHCHKUX HOPM CYCHIIBHOTO JKUTTS, COLiaJibHOT CTa0iNBHOCTI i MPUHLMIMIB JAEeMOKpa-
TUYHOTO PO3BUTKY. AI[MIHICTpaTI/IBHa pe(bopMa HOTpe6y€ JOTPUMAHHSI TIPUHLIMITY BEPXOBEH-
CTBa IpaBa, YpaxyBaHHs iHCTUTYTaMH BHKOHan01Bnaun1HTepecu31(ﬂﬂKyBaHLcyannBCTBa
noTped KOKHOTO TpOMaITHIHA. 3p03yMiJio, caMe ITiJl TAKUM KyTOM 30py pi3Hi opraHizariifHo-
MpaBOBi MPOOIEMH BUKOHABYOT B IPYHTOBHO BHUCBITIIIOIOTHCS B YHCIEHHHUX CTATAX €HIINK-
Jonenil, Mo PO3KPHUBAIOTH 3MICT, CTPYKTYPY 1 pyHKUii Jep>kaBHOTO ynpaBIliHHS, OCHOBHI T10-
HATTS i KaTeropii aAMiHiCTpaTUBHOTO MpaBa Ta agMiHICTPaTUBHOIO MPOLECy, NPaBOBHUil CTa-
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Tyc (pakTHUHO BCiX Oe3 BUHATKY OpraHiB Aep>KaBHOI BIaJIH, a TAKOXK OpraHiB MiCLIEBOTO camo-
BpsiyBaHHA i 00’ €IHAHb TPOMAJSH B YKpaiHi.

VY pelieH30BaHOMY BHIAHHI AE€TAIFHO BUCBITIICHO U HisTIbHICTH OPraHiB MPaBOCYAI, Mpa-
BOBi 3acaiy opraHisaiii CymoBoi cucTeMu YKpaiHH, MPOKYpaTypH, aABOKATypH W HOTapiarty,
3MICT i IPUHLMIIM 3aKOHHOCTI Ta MPaBONOPAAKY. [ pyHTOBHI MaTepianu cTareii 3 1iei Temaru-
KH MOXYTb OyTH BHKOPHCTaHI B XOAi MPOBEIEHHS CyN0BOI pedopMH, 3Mil[HEHHS 3aKOHHOCTI,
MIO/I0JIaHHS MTPABOBOTO HIirii3My, MiJBUIIEHHS PiBHS MPaBOBOT KOMIETEHLT CyIiB, AepKaB-
HUX CIIy’KOOBLIiB, & TAKOXX TPOMaJISH.

BunanHs € rpyHTOBHUM iH(pOpMAIiHHO-TOBIAKOBUM PKEPEJIOM: TYT € BiJOMOCTI TIPO FOPH-
JIMYHI HAyKOBO-JOCTi/IHI YCTAaHOBW ¥ HaBYallbHI 3aKjaau, MiXKHApOMIHI i HaIllioHaNbHI (aep-
JKaBHI Ta TPOMAJCHKi) TpaBOBi iHCTUTYIMIi, OCHOBHI 3apyOidkHi ¥ BITUM3HSAHI FOPUANYHI
NepiofuvHi BUJAHHS.

besnepeuHoro nepeBaroro perieH30BaHoi Mpalli € JeTaabHUl aHai3 B ii cTaTTIX 3MicTy oc-
HOBHUX TOHATH (JiHAHCOBOIO, OIOMKETHOTO, IMOJATKOBOr0, MUTHOTO, 0AaHKiBCHKOTO, iHBEC-
TULIHHOTO i TOCIIOOAPCHKOTO TpaBa, aKTyaJbHUX MpoOIieM, M0’ sI3aHMX 3 OpraHi3ali€ero i aep-
JKaBHO-TIPABOBUM PETYJIOBAHHSIM BiJJHOCHH B €KOHOMIUHIH ramy3i B yMOBaX pUHKOBHX Tepe-
TBOpPEHb, MIPOBENICHNI 3 ypaxyBaHHSIM YWHHOTO 3aKOHOJABCTBA YKpaiHW W HOBITHIX JHOCAT-
HEHb FOPUAUYHOI HAyKH.

IOpunuuHa eHUMKIONeIist MiCTUTh LUKJIN cTaTed, KOTpi PO3KPUBAIOTH 3MiCT Teopii mpH-
BaTHOTO MpaBa, 30KpeMa Takux HOro ramysei, K UUBiNbHE, MiANPUEMHHULBKE, CiMeiiHe, Tpy-
JoBe. BaxnBo, 1110 y BUJAHHI ITUPOKO Bi}:[06pa>KeHI/II71 npaBOBI/Iﬁ pexum ycix 0e3 BUHSTKY
(dopM BITacHOCTI — TPUBATHOT, IEPHKABHOI, MyHlL[I/IHaJ'[LHOI BJIACHOCTI YKpaTHCHKOTO HApOLy, a
TaKOoX MPaBOBHH CTATyC y01x HasBHUX OpraHizaliifHo-paBoBHX GopM roCroapehKoi IisUTB-
HOCTi (MigNPUEMCTB Ta IXHiX 00’€JHaHb, TOCIMOJAPCHKUX TOBAPUCTB, KOOMEpaTuBiB, dep-
MEPCHKHX FOCMOAAPCTB, XOJIAMHIOBUX KOMIaHil, ()iHAHCOBO-IPOMHCIOBUX IPyI TOILIO).

Benuke HaykoBe i MpakTHUYHE 3HA4Y€HHS, Ha HAlll MOMNAJ, MAaTUMYTh BMilleHi B Oararo-
TOMHIM Tpari CTaTTi 3 MUTaHb CyYacHOTO 3eMeJIbHOT0, arpapHOro i eKOJIOTiYHOTO TpaBa, a Ta-
KOK HOBHX Taiy3eil 3aKOHONABCTBA i IMpaBa: €HEPreTUYHOTO, KOOMEPAaTUBHOTO, SOEPHOTO,
KOCMIYHOTO Ta iH.

bararo micuis B eHUMKIIONEAiT BiIBEZICHO it OCHOBHMM iHCTUTYTaM LMBiJILHO-MIPOIIECYallb-
HOTO TpaBa, Mi>KHAPOAHOTrO apOiTPa)XXHOro N BITUW3HSHOTO I'OCHONAPCHKOTO CYHIOYMHCTBA.
Martepianu 3 ui€l mpoOneMaTHKX MICTSATh aHaji3 i CHUCTEeMaTHU30BaHy XapaKTEePUCTUKY
BiJIIOBITHOTO 3aKOHOJABCTBA, a TAKOXK y3arallbHeHHs CyIOBOI MPakTHKU. BoHu, 6€3yMOBHO,
MOXXYTh OyTH BHKOPHCTaHi Ui BIOCKOHAJICHHS MPABOBOTO PETYIIOBAHHS MPOLECYaTbHUX
BiJTHOCHH, TIPAKTUKH CYJIOBO-TOCIIONAPCHKOT TiSTTBHOCTI, a TAKOXK 3 HABYAIBHOI METOIO.

AxTyanbsHi mpoOnemMu CynoBo-1IpaBoBoi pedopMu B YKpaiHi, 3MIIHEHHS 3aKOHHOCTI Ta
NpaBoONOPIAKY, OOpOTEOM 3 MPaBOMOPYIIEHHAMH, 3a0e3MeYeHHs KOHCTUTYLIHHUX MpaB Ta
cBO0OJ] FPOMaJIsiH CydacHa yKpaiHChbKa FOpUMYHA HayKa 32 YMOB JeMOKpaTu3allii CyCHiJIbHUX
BiTHOCHH Bce Oinblie posrisiiae B KOHTEKCTI PO3BUTKY TEOpil i MPAKTHUKW KPUMiHAJIBHOTO
npasa, pedopMyBaHHSI KpHUMiHAJIBHO- TIPOLECYATbHOTO  3aKOHOJABCTBA. Li npobiemMu
BUCBITITIOIOTHCSI HA BUCOKOMY MCTOHOJ‘IOFI‘IHOM}/ piBHI #f Ha OCHOBI y3arajJbHEHHS pGSyJ'[LTaTlB
BiJIMOBIAHUX HAYyKOBUX JOCIIIKEHb y Taly3i KPUMiHAJIBHOTO MpaBa, KPUMIHOJOTIT Ta
KPUMiHAJICTUKN MPAKTUYHO B YCiX IIECTH TOMaX PELeH30BAHOTO BUIAHHS.

[lle omHier0 BaXKJIMBOIO TMO3WUTHUBHOKD PUCOID PEIEH30BaHOI Mpaili € Te, Mo 1 aBTopH
MOCIIZIOBHO W y MOCTYMHi# (hopMi HagarOTh YMTa4eBi BCeOIUHY HAyKOBO-IOCTOBIpHY iH(pOp-
Marlito 5K mpo BiTUM3HSHI 3100y TKH B uapHHi FOPHIMYHIX HAYK, BiJJKPUBAIOYH TIPU LBEOMY Ma-
J03HaioMi abo an3a6yT1 iMeHa, Tak i mpo KaTeropu MOHSATTS, JOKTPUHH Ta HAYKOBi KON
npasa, sKi HUHI IIOMlHy}OTI) Y AEMOKpATHYHHX cycmm)cmax

B enuuknonenii npoanaiizoBano noxaa 300 HaBaXXJIMBIIIMX Mi>KHAPOTHO-MIPABOBUX JI0-
KyMEHTIB (ekapauiii, KOHBeHLi#, yrof Toilo), ki ctanu (abo cTaroTh) HOpMaMH 3aKOHO/IAB-
cTBa 6arathboX KpaiH, BMilllEHO BiJOMOCTi MPO OCHOBHI Mi>KHAPOJIHI OpraHizariii, 00’ €IHaHHS,
crieliai3oBaHi YCTaHOBH, MIKYpPSAJIOBi opraHizarii Ta iHmi MixkHapoaHi GopmyBanHs. Crina
3a3HA4YMTH, IO ACCITKY BMillleHnX y KOpuanyHii eHIuKIone il Mi>kHapOJHO-TIPABOBHX aKTiB
I1Ie MaJIOBiIOMi TIepeciyHOMY 4nTa4eBi, a TOMy IXHS LiHHICTH He3amepeuHa. [Ipumipom, [ek-
napauis OOH npo nikBigauito Beix popm pacosoi auckpuminaiii (1963 p.). Binnosigua crat-
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PeueHsii

TSI PO3KPUBAE 11 SIK JOKYMEHT, CIPSMOBAaHUN MPOTH Oyab-sIKUX (OPM TUCKPUMIiHALIT JIFOMUHU
3a o3Hakoto pacu. [Ipuiinsara 20 nucronana 1963 p., Jleknapartiisi ckjiaaaeTbes 3 mpeamOysiu Ta
11 crarei, B AKMX BUKJIQACHO CYTh MOMITHUKH i pinocodii Opranizauii O6’eanannx Hariii 1mo-
JI0 TUCKPUMiHALlIT 32 03HAKaMK PacH, KOJbOPY IIKipH a0 €THIYHOTO MOXOMKEHHS. Y IbOMY
nokymenTi ['enepanbHa Acambnes OOH minTBepauna, mo pacoBa auckpuminaiis (i ocoOu-
BO 3aCHOBaHa Ha Hil TIOJIITHKA YPSiB), € TPyOMM MOPYLIEHHSIM TIpaB Ta OCHOBHUX CBOOO JTI0-
JIVHU, NOPYIIEHHSM MPUHIMIIB i HOpM, Buknaaenux y Craryti OOH Ta 3aranbhiii nexnaparii
npas jroauHu 1948 p.

IIpobnema npioputeTy HOpM MiXKHApPOJHOTO TpaBa, a TaKK cdepa il Horo mKepen sk
CKJIaJIOBOI HAIliOHAJIbHOT MTPaBOBOT CUCTEMHM 1T YKpaiHU € HaA3BUYaiHO BaXJIMBOIO. 32 POKH
He3aJIe)KHOCTI MOJIoZIa Jiep KaBa IIe He 3MOIIa CTBOPUTHU CTabiIbHUX NEMOKPAaTHYHUX (OpM
CYCHITBHOTO XHUTTS W JAep>KaBHOI Ta MONITHYHOI MPAKTHKM INOAO (YHKIIOHYBaHHSA B il
HalliOHAJILHOMY 3aKOHOJABCTBI yCTaJIEHUX HOPM MiXKHAPOIHOTO MpaBa.

AjanTanis HalioHAJIBHUX HOPMAaTMBHO-MPAaBOBUX aKTiB A0 HOPM 3aKOHOJNABCTBA €BPO-
neiicekoro Coro3y ¥ MiXKHapOIHO-TIPABOBUX CTAHAAPTIB 32 CBOEIO CHPSMOBAHICTIO — i€, O
CyTi, TapMOHi3allisf iX i3 CHCTEeMOIO IOPHUIWYHUX I[IHHOCTEH NEeMOKpaTHMYHHX KpaiH, KoTpa
BCTaHOBJIIOE BiIMOBIHI CTAHAAPTH CYCHiJILHOTO OyTTs. TOMy IIiJIKOM 3aKOHOMipHO, 110 B pe-
[IeH30BaHil mpartli € 6araro rpyHTOBHUX i HOBAaTOPCHKMX CTareil 3 ictopil # Teopii MikHapoa-
HOTO MpaBa, MPaKTUKH MiXKHAPOAHUX MyONiYHUX BiIHOCHH, y4acTi Ykpainu y (opMyBaHHi cy-
YaCHOTO Mi>KHApOJHOTO MPaBOMOPSIKY.

HayxoBa i mpocBiTHHIIBKA HiHHICTE FOpUAMYHOT €HIMKIIONE Il osrae i y ToMy, 0 ChO-
TOJIHI TiJIBKY B I[bOMY BHJIAHHI MOXKHA ONIEpaTHMBHO 3HAWTH B KOMIAKTHIN 1 TOCTYyIHi# Gopmi
Marepiajii mpo BiTYM3HsHI ¥ OCHOBHI 3apyOiXHi Jep)KaBHO-TIPABOBI IIKOJW Ta BYCHHS, YK-
paiHCBKUX MPABO3HABIIB i IOPUCTIB-NMPAKTHKIB, BU3HAYHUX HAL[IOHABHUX i 3apyOiKHUX Aep-
JKaBHUX i rpoMa/icbKuX JisdiB. [Ipruomy kpuTepiil, sIKUM KepyBanacs pefKoJeris ono 1006o-
py mepcoHalii, JOCUTh BUBAXKEHUH i HEynepeKkeHnid. 3 HaliBigoMilIMX nocTareld MUHYJIOTO
JI0 PELeH30BaHOl Mpalli BHECEHO iMeHa Jep)KaBHUX Mis4iB, YUYEHUX-FOPUCTIB, SIKi iCTOTHO
BIUTMHYIIM Ha 1€PKABOTBOPUi Ta MPAaBOTBOPY MPOLECH Y CBOIX KpaiHax, a IXHi 3000y TKH B ra-
Ty3i BITYM3HSIOl FOPUCTIPYACHIIiT, Mi>)KHAPOJAHOTO NPaBa, IOPUANYHOT HAYKH B IIJIOMY HE BHK-
JIUKAIOTh CyMHIBY.

Kpim Toro, IOpuanyuna eHuukiIonenis € nepuuM aBTOPUTETHAM BUAAHHAM, JI€ BMilllEHO
HApPUCH PO BiIOMUX Cy4aCHUX MPABHUKIB — IBIT HAL[IOHANBHOT MPABOBOT HAYKHU Ta MPAKTHKH,
TXHiH )KUTTEBUHN 1 HAYKOBO-TBOPUMIA LIISAX, IPABOBI i/1€1, sIKi BOHU PO3BHBAIM UM PO3BUBAIOTb.

Benuke mizHaBaJibHe 3HAUEHHS MalOTh TaKOX BJAJIO NiOpaHi i po3milleHi B eHIUKIONe il
TEeMaTW4Hi imocTpalii W kaprorpadiydi marepiaiv, M0 3HAYHO TONIMIIYIOTH iH(OpMa-
TUBHICTh BUJaHHA. [liIcyMOBYIOUN cKa3aHe, MO)KHA KOHCTATYBaTH, 110 PEIICH30BaHA CHIUK-
Jonesisl KOHLENTyaJbHO 0a3yeThcs Ha CyyaCHOMY piBHI NMpPaBOBHUX 3HAHb i JAOCSTHEHb SIK
BITYM3HSIHOT, TaK i cBiTOBOI ropucnpyaeHuii. Came B iboMy 11 0COONMBICTb i epeBara, SKILo
MOPiBHIOBATH ii 3 IHIIUMHY, TEMATHYHO OJIN3bKUMH BUIAHHIMH.

3BicHo, 5K i Oymb-sIKa HOBAaTOpPChKa, Oararoramysesa it OararoacnektHa mpaus, fOpuanana
SHIUKIIONE IS He mo30aBlieHa MeBHUX Ball.. 30KpeMa, BIIaJa€ B OKO HEJOCTATHE BUCBITICHHS
npobiematrku Qinocodii Ta couiosorii npaea, BiliCbKOBOTO 3aKOHO/IABCTBA, iH(HOpPMAIiITHOTO
npaBa, MiXKHAPOAHOTO MyOJiYHOTO Ta MPHUBATHOTO MpaBa. 3 OMMISAAY Ha L0 OOCTaBUHY, aB-
TOPCHKOMY KOJIEKTMBOBi BapTo Oysi0 O 3armovarkyBaTd MiATOTOBKY CleLiani30BaHUX eHIUKIIO-
NeIUYHUX BUIAHb 3 BiliCHKOBOTO TpaBa, MiXKHAPOIAHOTO IpaBa Toio. Ha ykaib, cricku JiTe-
paTypu 10 OKpEeMHX CTaTeil He BpaxOBYIOTh HalHOBIMX ImyOmikariif Ha 1ro Temy. Ha Hamry
JIYMKY, B SHIMKJIONEAil Opakye MOCHIaHb Ha iHII EHIWKJIONEIUYHI BUAAHHS, 30KpeMa Ha
BCE, YPE, «EHuukionenito ykpaiHo3HaBCTBa», BpUTaHChKY eHIMKIIONEAi0 Tomlo. Sk Bijgo-
MO, MpobieMa TEKCTOBUX JUCMPOIOPIiii cTareld BIacThBa OiNbIIOCTI aHATIOTi{YHUX BUAAHB i,
Ha JXaJb, peJakUiiiHii KoJerii i aBTopaM pelieH30BaHOi Mpali Tex He BAanocs il YHUKHYTH
(nuB., Hanpukaz crarTi: «Enita nonitnunay, « Hax3zsuyaitnuii ctany, «IlocBigueHHs ocoomy,
«[lpuBinei», «ITpeBentiny, «CTarucTiyHa iHGOpMAILLiN»).

VY ninomy x FOpunndna eHnukiIonenis € pyHIaMeHTaTbHIM KOMIUIEKCHAM BHIAHHSM, Te-
MaTH4Hi GJIOKM SIKOTO, 10 CyTi, MOJKHA BBA)KaTH OKPEMHUMH MAJTMMK IOPHANYHUMH €HLMKIIO-
nieJlisMU 3 BiAMOBIAHMX raly3eil JepKaBo3HABCTBA Ta MpaBO3HABCTBA. [1 miAroToBKa it BUXin y
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Amumpies A.l., 3adopoxHiti O.B., Kaghapcbkuli O.B. baraToToMHe eHUMKnoneguyHe. ..

CBIT — Il sSICKpaBHi MPUKJIAJ yCHiLIHOT KOOpAMHALIl 3yCHib (axiBIiB MPOBiIHOI HAYKOBOI
IOPUIMYHOT YCTAaHOBU KpaiHu — [HCTUTYTY nepkaBu i npasa iM. B.M. Kopeuskoro HAH Vk-
paiHu Ta creiaiicTiB y ramy3i r'yMaHiTapHUX HAyK 3 HIIUX 1l perioHiB.

Pernen3zoBane BHIOAHHS peNpe3eHTye He TUIbKHM 3000yTKH B Tay3i BiTUM3HSHOTO H 3a-
pyOi>XKHOTO MPaBO3HABCTBA, & W MPUITyYae YyuTaya 0 [[iHHOCTEH, 1110 CTaJIi TOMiHAHTHUMU B
Cy4acHOMY AEMOKPAaTUYHOMY CBITi.

ITo3a cymHiBOM, 111 GaraToTOMHa HayKoBa mpaus # aBTOpH, YU 0COOUCTI TBOPYi AOPOOKH
e wuaiiBaromimmmu (FO.C. Illemmyuenko, B.f.Tauiii, M.I1. 3s6mox, B.I1. Topbarenko,
B.®. IToropinko, B.I. Cemuuk, B.H. [lenucoB, O.M. Muponenko, B.Il. HarpeGenbuuii,
I.b. YceHko), 3acinyroByrOTh MpHCYMKeHHS JlepxkaBHOI mpeMil YKpaiHu B raiy3i HaykH i
TexHiku B 2004 p.

Ompumarno 10.08. 2004
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