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Summary

Ivanna Melnyk. Positive protection of the rights of borrowers of consumer loans.

The article deals with the protection of the rights of borrowers of consumer loans and its provision with a positive right. The
author adheres to the distinction between the protection of rights and their protection, where the former is broader in scope and ensures
the inviolability of subjective rights and legally protected interests, and self-defense in case of encroachment. It has a preventive focus
and in relation to consumers covers the category of “informed consumer”, is provided with information, technical, program, organiza-
tional, in particular the activities of state and local authorities. On the contrary, protection is possible only in case of violation of rights
or after. The author substantiates the protection of the rights of borrowers of consumer loans as a relatively independent direction of
consumerism, the development of positive manifestations in the development of elements of the mechanism of consumer protection
and possible gaps and contradictions of the current concept of such lending.

The author pays attention to the fact that the protection of rights in positive law is given less attention than protection. Accor-
dingly, the burden on consumer protection bodies is growing. In addition, the CC lists only the entrepreneur and does not provide for
the consumer. It is proposed to symmetrically provide for such a person in the main act of civil law. Accordingly, the need to develop
means, methods, forms of protection of the rights of consumers and in particular borrowers of consumer loans is justified. the law clear-
ly defined the rights of consumers and borrowers. For the most part, it is only a question of ensuring them: 1) in the implementation of
these rules into national legislation; 2) strict implementation of their instructions by the parties to the legal relationship and, above all,
by a strong party; 3) ensuring the effectiveness of supervisory and control bodies of the state and self-governing organizations for the
protection of consumer rights.
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PEANI3ALIA NPUHLUMUMNY OB’€EKTUBHOI ICTUHW NMPWU NEPErNAAI
CYAOBUX PILWEHb Y LUBIIIbHOMY NPOLECI YKPAIHU

HocTranoBka npodaemu. [ToOynoBa mpaBoBoi nepxaBu B YKpaiHi Mae CBOIM 3aBJaHHAM 3a0e3MeueHHs IIpaB i
3aKOHHHX 1HTepeciB rpoMaasH. KOHCTHUTYIISI HAIIOI JepKaBH BH3HAYAE, 110 HAWBHUIIOK COIIAIBHOIO MIHHICTIO €
JIONIUHA, ii KHUTTS 1 30pOB’sl, YECTh 1 T1IHICTh, HEJOTOPKAHHICTH 1 Oe3mneka. ['apaHTier0 HOTpUMaHHS i€l HOPMHU
TaKOX € MOYJIMBICTh 3BEPHEHHS KOXKHOTO JI0 CYAy 3a 3aXHCTOM CBOIiX IpaB i cBOOOX y pa3i iX mopyiieHHs, ooMe-
JKeHHs a00 HeBU3HaHHs. Takuii MexaHi3M J1a€ 3MOTy BECTH MOBY PO 3a0€3IEUCHHS JIIEBOCTI BEPXOBEHCTBA MPaBa,
1110 € OJIHI€IO i3 ITiNeil Hamof fepxaBu.

OCKIJIbKY BUKIIFOYHO Ha CyJI TIOKJIaIeHO 000B’ 430K O3Sy 1 BUPIIIEHHS CIIPaB, a Ll CUCTEMa OpPraHiB /i€ Bij
IMEHi Iep)KaBH, caMe HUM Mae OyTH YiTKO TOTPUMAHO HE TUTBKH 3aKOHIB, a f OCHOBOIIOJIOXKHHX 3aCal, SIKi IIOACKYIH
X0U 1 He 3aKpiIieH] 3aKOHOJ]aBYO, TIPOTE MAIOTh OE3MOCEPE/IHIM BILUTUB Ha 3MiHCHEHHS npaBocyis. [IpupoaHo, mo
JUTS yXBAJICHHS CITPAaBEJIMBOT0, OOTPYHTOBAHOTO 1 3aKOHHOTO PIllICHHS, CY/y Ta HOT0 y4acHUKaM HEOOXiTHO TOTPH-
MYBATHCh YCiX MPHUHIIUIIIB, SKi TICHO B3aEMOIIOB’s13aHi OJIUH 3 OJJHHM 1 YTBOPIOIOTh €IMHY CHUCTEMY, 110 00’ €HaHA
CIUIBHOIO METOI0 — 3a0e3MeueHHs paB Ta 3aKOHHUX 1HTEpeciB 0coou.

OaHUM 13 TaKUX MPUHLUIIB € MPUHLIUI 00’ €KTUBHOI ICTUHH, JOTPUMAHHS SKOTO Ja€ 3MOT'Y BECTH MOBY IPO
3IIICHEHHS CIIPaBEAIMBOTO CYAOYMHCTBA. Ha jkanb, ChOTONEHHI pealtii, 0 3aJieKaTh Bill YMOB K 00’ €KTHBHOTO,
TaK 1 cy0’eKTHBHOTO XapaKTepy, CBiTYaTh PO HEHAICKHE JOTPUMAHHS MIPUHIIUIIB 311HCHEHHS IPABOCYIIS, Y TOMY
YHUCIT ¥ TI0I0 PO3NISAY Ta BUPIMICHHS IUBUTBHUX CIPaB.

AHaJni3 ocTaHHIX JociaigkeHb. BapTo 3a3Ha4nTH, MO y CydacHiil JOKTPUHI MPUHIMITY 00’ €KTHBHOI iICTHHU
Maiike He TPUCBIYCHO HAYKOBUX JOCHTI/PKCHb, BiH HE YaCTO aHANI3y€eThCs 3 TOYKH 30py YHHHOTO IIUBIIEHOTO MPO-
LECYaJIbHOTO 3aKOHO/IABCTBa YKpaiHu, 30KpeMa, 3 OISy Ha MOMIUPEHY TYMKY, BIAIIOBIIHO 10 SKOT MPUHIIKI 00’ €K-
TUBHOI iICTHHY TICHO NIOB’SI3aHUH 13 IPABOM PaASHCHKOTO MEPiOY, 4 TOMY HE MOXe OyTH OIHHM 13 OCHOBOIIOJIOKHHX
MIPUHIIMIIIB Y JEMOKPaTHIHUX AepkaBax. OmHAK 3 ONSIAY Ha BaKJIMBICTh IHOTO IPHHIUITY LTS 3IIHCHEHHS IIPaBo-
cyms, 6e3CyMHIBHO, MOXKHA JIITH BHCHOBKY, IO T€Ma MPHUHIIUITY 00’ €KTUBHOI ICTUHU Y CYJOYHMHCTBI BCE XK 3aJIH-
IIA€THCS aKTyalnbHOIO. [Ipobiema peamizaliii I[bOTO0 MPHUHIMITY JOCIIKYBaJaCh BITUM3HAHUMHM 1 3apyOiXHUMH
HayKOBLAMHU. Tak, NpHHIMI 00’ €KTUBHOT ICTUHH po3miaaaBca y npausx A.B. Anapymka, C.O. Bonocenka, K.B. I'y-
caposa, B.B. Komaposa, B.A. Kpoiitopa, H.}O. Cakapu, I'I1. Tumuenxka, O.C. Tkauyka, M.C. [llakapsu, M.W. re-
(bana Ta iH.
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Mpo6neMun UMBINBLHOro, rocnogapcbLKOro, TPYAOBOro NpaBa Ta npaBa couianbHoro 3aéeaneyeHHs

@opmyIIOBaHHA MeTH cTaTTi. MeTo 1bOro JOCIiKEHHS € BU3HAYCHHS MPUHIUIY 00’ €KTHBHOI ICTHHH
caMme y TUIOIIMHI HUBLIBHOTO MPOLECY, HOTO MOHATTA Ta 3MICTY; BUSBICHHS B3a€MO3B’SI3Ky MPUHLUIY 00’ €KTUBHOI
ICTHHY 3 IHITUMH TIPHHIIUIIAME [UBLUTEHOTO CYJJOYNHCTBA; BUPAaKEHHS IPUHINITY 00’ €KTUBHOI ICTHHH B iHIIUX HOP-
Max IMBUTLHOTO MPOIECYAIBHOTO MpaBa, a TAKOXK JOCIIKSHHS MPOOIeMH peai3alii [boro MPHHIUIY 1 MOXKITUBI
LUIAXH 1X BUPILIEHHA, 30KpeMa, 3 OISy Ha OCOOIMBOCTI Mepeniaay CyAOBOTO PIlLIEHHs 3a HOBOBHSBIEHHX a0o0
BUKITFOYHUX 00CTaBHH.

Buxnan ocHoBHoro Marepiany. Hacammnepen BapTo 3a3Ha4nTH, 110 3aBIAHHS BCTAHOBJICHHS IIHCHUX 00CTa-
BUH CIPaBH, a BIATaK YXBaJIEHHS CIPaBeAJIMBUX CYIOBHUX pillleHb, icHyBasio 3aBxau. llle B puMcrkomy mpasi Oyio
BiZIOMO, III0 «PilICHHS BU3HABAJIOCH 32 ICTHHY B TAaHOMY CITOpi i Masio 000B’SI3KOBY CHIIY JJIsI CTOPiH, 10 OyIo Horo
XapaKTEPHOIO PHUCOIO K aKTa TIIyMaueHHS i 3aCTOCYBaHHs HOPMH TpaBal.

Ipore, He3Baxai0un HA Take 6araT0p1qu ICHYBaHHS MiJXOAIB 1O HEOOX1THOCTI TpaB/u [pU BUpILLIEHH] CTIpaB,
i3 pean13au1€10 TPHHLIAITY 00’ €KTHBHOI iCTHHH 32BN BHHUKAIIO 0€31id IpodiieM, sIKi HeOIHOpa30BoO 00roBOpIOBa-
JIUCh Y TEOPii MUBUILHOTO MPOIleCyaIbHOTO TIpaBa. [lijcTaBamMu, MO CIPUYUHSIIN TaKy MPOOJIeMaTHKY, €, HA JYMKY
I'I1. TumueHka, CynepewInBiCTh MPOLECYAIbHOTO 3aKOHOJABCTBA, @ TAKOXK BIUIMB HAa CYJOBY TiIKY BIaIH 1HIIMX
opraHiB nep:kaBHOI Biaand. CBOEIO 4Eeproio, B CYMEPEWINBOCTI 3aKOHOJABCTBA aBTOp BOadae, 10 «3 OJHOTO OOKY,
BHMArajoch JJOCSTHEHHS MPaBJH, a 3 iHIIOro OOKY, icCHyBalla ciucteMa popMali3oBaHUX JIOKa3iB, sSIKi PO3TaIlIOBYBa-
JUCHh B TIEBHOMY MOPSAKY 1 MaJM MEpeBard OfHE Meped OIHUM, L0 HaBPsA YU J03BOJSUIO CYIy BCTaHOBIIOBATH
ICTHHHI OOCTaBHHU CIIPaBU»2.

Xoua Hapasi KoHcTHTYyIIi€IO 3aKpIIIEHO MPUHIMII CTPUMYBAHHS 1 MPOTUBAr TPHOX TUIOK BIIAAU, & YHHHUM
LUUBUIBHUM MPOLECYaTbHUM KOAEKCOM BH3HAYEHO, IO JKOACH J0Ka3 He Mae€ JUlsl Cydy 3a3lajeriib BCTaHOBIEHOI
CHITH, IPUHINT 00’ €KTUBHOT iCTHHU MIPOIOBXKYE MOPOHKYBATH MUTAHHS IIIOJI0 HOTO MPaKTHIHOI peamizamii. Hacam-
nepes AOIUIBHO BU3HAYUTH TIOHATTS MPUHIIUITB CYIOYMHCTBA B IIIoMY. Tak, BOHM BHU3HAYaIOThCS K «OCHOBHI
3acajy, SKi 3aKpiIUIeHi B 3aKOHi 1 BUPQXKAIOTH CYTh IPABOCY/IA. 3HavyeHHs PUHIIMIIIB TOJISTAa€ Y TOMY, L0 BOHU
3a0e3Meuyr0Th OTHAKOBE p03yM1HH;[ 1 3aCTOCYBaHHS 3aKOHIB BCiMa yYaCHUKaMH MPABOCYAIS Ta CIYTYIOTh OPi€HTH-
POM JJIsl IOPHCTIB B iX MpakTHuHii nismmbHOCTI»3. B.T. ManspeHko HaBOOUTh BU3HAYCHHS IPUHITUIIAM CYlIOYHHCTBA
SIK KepiBHUM 3acafiaMm (i7iesiM), IO CTOCYIOThCS 3aBAaHb, 3aC00iB Ta CIOCO0IB 3M1HCHEHHS CyIOUYNHCTBAY.

Hlomo mpuHIMITB caMe OUBLIFHOTO MPOIECYallbHOTO MpaBa, TO 3a Bu3HaueHHsM M.C. llakapsH mig HUMH
cin posyMiTH OCHOBHI TIOJIOXKEHHS, SIKi Bi;:[o6pa>xafoﬂ> i cneumpixy 1 3micT, abo 3acanu MoOyIOBY MPOLIECY B IJI0-
My 1 BCI€i CHCTEMHU LMBUIBHUX TPOUECYAIbHUX Jili 1 BITHOCUH BIAMOBIIHO JI0 3aBIaHb NpaBocymuus’. CBoero yep-
roro, MLIA. IJ_[TecbaH HABOJUTH HACTYITHE BU3HAYCHHS: (IIPUHIHIAMH [UBUTFHOTO MPOLECYANTFHOTO IIpaBa 6y,Z[YTB
3aKpIIUIeHI B 10ro HOpMax MpPaBOBi MOTIISIH pralHCBKOFO HapoIly Ha 3aBJaHHA i METy TPaBOCYIA B UBIUIBHUX
cnpaBax (LMBUIBHOTO CYIOYMHCTBA), OpraHizaliifHoi ioro noOyA0BH i MpoLecyaabHOl TisUIbHOCTI, IpOoLeCyalbHO-
MPaBOBHUX MOBHOBA)KEHH CYIY Ta IPOIECYaTbHO-IIPABOBOTO CTAHOBHUINA YYACHHUKIB MPOILECY — TPOMAJISH, MiAIpH-
€MCTB, YCTaHOB, OpraHi3aIinn»o.

Tak, 3arajioM NPUHLUI 00’ €KTUBHOI ICTUHI MOXKHA BU3HAYUTH SIK KePiBHY 3acaiy, 110 BU3HAYA€ 3MICT 1 CIIpsi-
MOBaHICTh IUBLIFHOTO TPOIIECY, & TAKOXK BUABIIETHCSA B HOpMax IUBLIFHOTO TpolecyansHoro npasa. C.C. Anek-
CEE€B HABOAWTH BU3HAYCHHS NPHHLUIYY 00’€KTHBHOI ICTHHH SIK BUPaXKEHOI y MpaBi BUMOTH, BiIIOBIIHO IO SIKOT
pillIeHHs] IPaBO3aCTOCOBHOTO OpraHy Mae€ MOBHO 1 TOYHO BiANOBiZaTh 00’€KTHBHIN AifiCHOCTI?. 3MICT MPUHLHUITY
00’€KTHBHOI iICTHHH TaKOX IMOJATAE y TOMY, IO «IPaBOCYIIs BUKOHAE TOKITAICHI Ha HHOTO 3aBIAaHHS TOXi, KOIU
BOHO 3/TIiCHIOBAaTHMETHCS Y BIIMOBIAHOCTI 13 3aKOHOM, Ha OCHOB1 BCTaHOBIICHHsI 00’ €KTHBHO1 ICTUHU 32 (PaKTUIHH-
MU OOCTaBMHAMH CIIPaBH, a HE TUIbKM B MEBHUX MEXaxX 1 HA OCHOBI MPUIYLIEHHS NP0 iX HasBHICTHYS.

BpaxoBytoun BUKIaeHi TO3HUIIIT IOI0 BU3HAYCHHSI IPUHIIMIIIB 3araJioM, IUBLIFHIX MPOIECyaTbHUX MPUHIIN-
[iB Ta NPUHIHUIY 00 ’€KTUBHOI iCTMHM, MOXKHA JIWTH BHCHOBKY, IO OCTAaHHBOMY IPHUTAMaHHI 3arajbHi O3HAKH
MPUHLUIIB UUBUIBHOTO CYJOYMHCTBA, OCKUIBKM LIeH MPUHLMUI MICTHTh MEBHY i€0, 10 BHUPAXKAETHCS B HOpMAax
[UBLITFHOTO TPOLIECYaIFHOTO paBa. CTOCOBHO HOPMATHBHOTO 3aKPIIUICHHS IIOTO IIPHHITUITY, BAPTO 3a3HAYHTH, 110
0e3nocepenHb0 y HOpMax IMPOIECyaTbHOTO 3aKOHOAABCTBA BU3HAYCHHS NMPUHIUITY 00’ €KTUBHOI ICTHHU BiJICYTHE.
Pa3om i3 TuM Horo 3micT BioOpakaeTbca B Pi3HUX MPABOBUX HOPMax 3aKOHOJABCTBA MPO CYAOYCTPii, B OKPEMHX
MpOIIeCyaTbHUX KOIEKCaX, a TAKOXK y B3a€MO3B’SI3KY 13 IHIIMMH MPHHIIUIIAMH IIPOIECYaTBHOTO IIpaBa.

Hanpuknan, TekcT npucsaTy cyili, BCTaHOBICHUH cT. 57 3akony Ykpainu «IIpo cymoyctpiii i ctaryc cyauiBy,
HAroyolIrye, Mo ocoda, BCTYNalul Ha MOCaay CyAJi, NPUCATAE «... 00’€KTUBHO, OE3CTOPOHHBO, HEYIEPEIKEHO,
HE3aJIe)KHO, CIIPaBEIINBO Ta KBaMi(hikoBaHO 3MiHICHIOBATH MpaBOCYAs. . .»%. CBo€ro ueproro, 4. 5 ct. 12 LITIK Ykpai-
HH BH3HAYAE, 110 CyJ Mae 30epirati 00’ €KTUBHICTH 1 HEyIepeHKEHICTh IPH BUKOHAHHI CBOI TIOBHOBaXKEHb 13 31IiHC-
HEHHs CyAOYMHCTBAll. ¥V mpouecyanbHiil Haylli iCHYIOTh Pi3HI MiJXOAW IO BU3HAYEHHS POJIi CyAy y mpoleci, aie
JOLLTEHO TOTOIHUTHUCH i3 AyMKor0 A.B. AHnpymiko, sikuii BBaxKae, 10 aKTUBHICTE CyIy BUPaKa€ThCs Uepe3 peaiza-
Ii}0 HU3KH MPUHIIMIIIB MUBIJIBHOTO MPOIIECY, 30KpeMa 3MarajibHOCTi, 00’ €KTUBHOT ICTUHH, 3aKOHHOCTI!L,

[Ipobnema peanizauii npuHIKIY 00’€KTUBHOI ICTHMHU 0O€3MOCEpenHbO MOB’sI3aHa 3 MOPYUICHHAM MPUHLUITY
piHocTi. Ha nymky O.C. Tkauyka, HOpYIICHHS pIBHONPABHOCTI CTOPIH Ma€ MicCIle Y BUTIA/IKaX, KOJIM CTOPOHH 3 THX
YY 1HIIWX TPUYMH MAaOTh HEPiBHI MOXKIJIMBOCTI IIO/I0 JIOBEACHHS CBOET MO3MIIIT Y CY/Ii, 3 OISy Ha Cy0’eKTUBHI (pak-
Topu. | TyT mocrae iHma npobiaeMa, MOpymeHHs MPUHLUITY 3MaraibHOCTi. Ha TyMKy aBTOpa, BOHO «Mae Micle y
TUX BUITAJKaX, KOJH JIAIIE CYI Ma€ JOCTYH [0 AOKa3iB, a CTOPOHAM BOHHU HE HAaJAIOTHCS, IO, B CBOIO YEPTY, CIIPH-
YHHSE «BiICTOPOHEHHS CTOPIH BiJ| ITpo1iecy 30MpaHHs Ta AOCIiIKEHHS JT0Ka3iB, TOOTO MPO BiICYTHICTH 3MaraibHOL
¢dbopmu mporecy»i2.
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3 oAy Ha BKazaHe, MOXKHA TIMTH BICHOBKY, 110 ITpobieMa peatizalii 06’ €KTHBHOI iCTHHU MPSIMO TIOB’s13a-
Ha 3 IIPoIecoM JIoKa3yBaHHA. OCKUIBKU CyJ Ma€ BCeOIYHO 3°siICyBaTH OOCTaBUHHU CIIPaBH, TO 3HAUHA yBara IOBHH-
Ha OPUIUIITUCE caMe (POpMYBaHHIO NpeaMeTa AOKa3yBaHHs, 30UPaHHIO, OJaHHIO 10Ka3iB, X JOCIIIKEHHIO Ta
OLIHIII.

Crarrero 89 HIIK YkpaiHu BCTaHOBIEHO, IO Cy[ OIIHIOE JOKAa3H 32 CBOIM BHYTPIIIHIM IEPEKOHAHHSM, IO
IPYHTYETBCS Ha BCEOIYHOMY, IOBHOMY, 00’ €KTUBHOMY Ta 0€3I0CepeHhOMY JTOCIIDKEHHI HASBHUX Y CIpaBi JIOKa-
3iB. [{lboMy Kopecnionye 4. 2 ct. 214 HIIK Ykpainu, Hopma sSKoi BU3HAUAE, 110 TOJIOBYIOUYHN BiAIOBIIHO JI0 3aBJaH-
HS [IUBUILHOTO CYJIOYMHCTBA KEPYE XOAOM CYA0BOTO 3acCilaHHs, 3a0e3Meuye NoJepKaHHA MOCIiOBHOCTI i OPAAKY
BUMHEHHS MPOLIECYaIbHUX Miid, 3M1HCHEHHS YYaCHUKaMHU CyAOBOTO IpoLecy iX MpolecyalbHUX NpaB 1 BUKOHAHHS
HUMH 000B’SI3KiB, CIIPSIMOBYE CyIOBUI PO3IIsA Ha 3a0€3M€YeHHs [IOBHOTO, BCEOIYHOr0 Ta 00’ €KTUBHOTO 3’ ACyBaHHS
00CTaBUH CIpaBH, YCYBAIOUH i3 CyIOBOTO PO3MIIIAY BCE, IO HE MA€ iCTOTHOTO 3HAYCHHS [UIS BUPIMIEHHS ciipaBu. Lle
TaKOX CBIJYUTH MPO TE, IO Cy[ MAa€ JOTPUMYBATHCh HMPUHIUITY HAJCKHOCTI, OMMYCTHMOCTI, JOCTOBIPHOCTI Ta
JOCTaTHOCTI JJOKA3iB, 3MICT IO0 SKHUX AETAIHFHO OMHMCAHUH Y HOPMax YMHHOI PEHAKIii IUBITEHOTO MPOIECyab-
HOTO KOZIEKCY YKpaiHH.

Binrak, 00’ekTUBHE 3’siICyBaHHs 0OCTaBHH CIpaBU 03Ha4a€ OOIPYHTOBAHICTh BUCHOBKIB Cyy AilicHMM oOcTa-
BUHaM CIIpaBU. BUCHOBKHM Cy[ly BUKJIaalOThCs Y pillieHHi, ke BianoBiaHo 110 cT. 263 LK Ykpainu moBUHHO IpyH-
TYBaTHCh Ha 3acajax BEPXOBEHCTBa IpaBa, OyTH 3aKOHHUM Ta OOTPYHTOBAaHUM, a TAKOXK BIIIIOBIaTH 3aBIaHHIO
OUBUIFHOTO CYIOYMHCTBA. JJOTpIMaHHS X BUMOT JI0 CYJOBOTO PIillICHHS CBiTYUTH PO HAJICKHUH PO3TIIA IUBLIb-
HOI CIIpaBM Ta MPaBIJIBHE ii BUPIMICHHS.

OxpeMo mocTae mpodieMa po3yMiHHS KaTeropii «BHYTPIIIHI MEPEeKOHAHHS, OCKUIBKH Y TaKOMY KOHTEKCTI
BOHO MOXE 0e3locepeHbO BKa3yBaTH HA YMOBY Cy0’€KTHBHOCTI NpPH AOCIIIKEHHI CyIOM JOKa3iB 1 MPUIHATTI
pieHHs. BapTo 3a3HaunTH, 1110 1€ TOHATTS OB’ A3aHe 3 MOHATTAM Ii3HAaHHS, TOOTO BKIIIOYAE MEBH1 eJIeMeHTH (ijo-
coepkoro 3Micty. Came ¢Gitocodist 3aBKIU TOCTIHKYBaIa MATAHHS M3HAHHSA 1 TPOOJIEMH i1CTHHH.

Illo cTocyeThCsl iCTHHU y TIpaBi, TO ii MOIMUILHO BH3HAYHMTH SK «BIIIOBITHICTD 3aKPIIUICHUX y FOPUIUYHUX
aKTax TBEpIKCHb, BUCHOBKIB, IPHUITUCIB peaJbHUM IporiecaM i paktam»!3. BoHa, 3a 3MicToM, TOBUHHA MaTH 00’ €K-
TUBHMI XapakTep, sIK pe3yiIbTaT Mi3HaBaJIbHOI AisIbHOCTI. Pa3oM i3 THM icTHHA He Moke OyTH 00’ €KTHBHOIO KaTe-
rOpi€ro, OCKUIbKHM MPOIEC Mi3HAHHSA — 1€ MPOLEC aKTUBHOTO, TBOPYOTO BiZOOpakeHHS NIHCHOCTI Y CBIIOMOCTI
JIIOIMHU TIPH i1 B3a€MOIT 13 HABKOJIMIIIHIM CBITOM. | X04a OJTHUM 13 IPUHIIUITIB Mi3HAHHS € TPUHIINI 00’ €KTUBHOCTI,
BCE XK IM3HAHHSA OCMHCIIOETBCS Yepe3 KaTeropii «cy0’ekT» Ta «00’€KT»!4, a oTXke, MICTHTh B 001 Cy0’ €KTHBHHMA
ACTIEKT.

BoawaeTbest, 0 NMpUHIMI 00 €KTUBHOI ICTHHH peaji3yBaTd Ha MPaKTHUIl He BOadaeThCsi MOXIMBUM. Cynmd,
PO3IISLIAIOYH CIIPaBY, HA OCHOBI CBOTO JIOCBiy, PUC XapakTepy, IIEBHUM YCBiIOMJICHHSIM HABKOIHUIIHBOTO CBITY,
MpHiiMae pilieHHs Kpi3b NPU3MY BIACHOTO CIIPUIHATTS, MOJAEKYIM OPi€HTYIOUMCH Ha BIIACHI CUMIIATIi 1 aHTHUIATII 10
Ti€l 4M 1HIIOT CTOPOHU Tpolecy ado 1HIIOTO yYaCHHKA LHUBUILHOTO MPOBAKESHHS.

Pa3oM i3 THM y JeMOKpaTHIHUX JepKaBaxX ICHYIOTh MEXaHi3MH, sIKi JTO3BOJIIOTH SIKIIO HE MOBHICTIO 3HAWTH
00’€KTHBHY ICTHHY y CIIpaBi, ajie HAOIU3UTHUCH JIO ii MPaBHIILHOTO BHpilIeHHs. /[0 TaKWX MeXaHi3MiB HacamIiepe
HAJICKUTh NIEPEIISIT CYJJIOBHX PIillICHb B alleSIIHHOMY Ta KacallitHOMY TOpsiikax. Y bOMY BHIIaIKy 0co0a, OCKap-
JKYIOUH piIlIeHHs O Cy[Ay BUINOI iHCTaHIIi1, 3a0e3medye nepenisy pillleHHs Ha MpeMeT 3aKOHHOCTI Ta OOTpyHTOBa-
HOCTI Cy[JOBOTO PillIeHHsI; HENPaBIIbHE 3aCTOCYBaHHS CYJOM HOPM MaTepiaJbHOIO 4M MOPYIIECHHS HOPM Ipole-
CYaJIbHOTO IpaBa.

BomHouac nepersan cyIoBHX pillieHb 32 HOBOBHSBICHUMH a00 BUKITIOUHIMHA 0OCTABHHAMHE TaKOX € THM MeXa-
HI3MOM, Yepe3 SKHidi Mo)ke OyTH pealli3oBaHO MPHHIIMIT 00 €KTUBHOI icTHHU. OCOOIMBICTIO BUPAXKEHHS MPHHITUAITY
00’ €KTHBHOI iICTHHH TIPH MIEPENISAl CYIOBHX PIlICHb 32 HOBOBUSIBIICHUMH 200 BUKITIOYHUMH OOCTaBUHAMHU € T€, IO
CY[, yPaxoBYIOUH iCTOTHI JUIs CIIpaBU 0OCTaBHHHU, 1110 HE OyJIM BCTAHOBIJIEHI Cy/IoM Ta He OyiH i He MOIIH OyTH BiJ0-
Mi 0c00i, fIKa 3BEpTAEThCSA 3a MEPENIAI0OM CYI0BOTrO pillleHHs, a00 Oepy4n 10 yBaru pillleHHs 1HIIMX CYAiB, HaIlio-
HaJbHUX Ta MDKHAPOJAHUX, FOPUCAMKIIA IKUX BU3HAHA HA TEPUTOPii YKpaiHH, SKUM BCTAHOBJIEHO 1CTOTHI 0OCTaBH-
HU IJIs CIIPaBH, Ma€ NEPETITHYTH CyIOBE PIIICHHS, sIke HAOpalio 3aKOHHOI CHJIM 3 ypaxXyBaHHSAM TaKUX OOCTaBHH.
JocnimkeHHs Takux oOCTaBUH Ta 1X BILIMB Ha CYJOBE PIllICHHS, Y CBOIO 4epry, CBLIYUTH PO BceOiYHE, MOBHE,
00’ €KTHBHE BUPIIICHHS CIIPABH.

HacamkiHenb BapTo 3a3HAYUTH, 1110 HAHBAXIIMBIIINM MEXaHi3MOM MOAOJaHHS MPOo0JIeM HEPaBUIBHOTO BUPI-
IIEHHS] UBUIBHUX TIPaB CJijl BBAXATH MiJABUIICHHS PiBHS MPaBOCBIJOMOCTI, 30KpeMa Cyii, 110, B CBOIO 4Yepry,
cnpusaTUMe 1oOynoBi UBUILHOTO MPOIIECY Ha OCHOBI MpUHLUIY 00’ exTHBHOI icTuHU. [IpaBocBinomicts O.D. Cka-
KyH BU3HAYa€ K «CUCTEMY IOUYTTEBHUX i MUCIEHHX 00pa3iB KOMYHIKaTHBHO-BOIBOBOI CIIPSIMOBAHOCTI, Uepes3 sKi
BiIOyBa€eThCS OE3MOCEPETHE 1 OTIOCEePENKOBaHE CIIPUIHSATTS MPABOBOI PEANILHOCTI — CTaBJICHHS JI0 YAHHOTO, MUHY-
J0ro i GaXkaHoTO TpaBa, A0 MiSUTBHOCTI, ITOB’3aHOI 3 IPAaBOM, /10 MPABOBHX SBHUII Ta MOBEIIHKH JIOAEH y cdepi
npaBa»!S. | xoya MPaBOCBIIOMICTh BU3HAYA€ThCS Cy0’€KTHBHOIO (popMoro peamizanii ¢yHKIii npasa, BUCOKUH ii
piBeHb y CyAi, K 1 HASBHICTh MPOQeCcioHani3My, AaCTh 3MOTY OUIbII 00’ €KTUBHO MiIIHTH A0 PO3MISAY CIpPaBU Ta
BUPIIIUTH 11 HAJIKHUM YMHOM. TOMY, HE3Ba)KalOuy Ha CIIPUHHATTS HABKOJIMIIHBOTO CBITY, 0OCTaBHH IIE€BHOI cIipa-
BH, CTaBJICHHS 10 JTIoAeH depe3 Cy0’ eKTUBHY KAaTEeTOPilo Mi3HAHHSA, CYIl HAaIol KpaiHH MarOTh JOCSATTH TAaKOTO PiBHS
npoecioHanizmy, 1o gaixa 6 iM 3MOTY TIEBHOIO MipOr0 00’ €KTHBHO 3’SICOBYBaTH BC1 OOCTaBHHM CIIPABH 1 HA ITiJICTA-
Bi IOTO YXBAIIOBATH 3aKOHHI Ta 0OTpyHTOBaHI pimieHHS y cipasi. OCKUTBKY Cy[l Ma€ TaM’sITaTH, [0 1CTHHA Y CIIpa-
Bi, 30KpeMa 1 IUBIJILHOTO MPOBAKEHHS, — 1€ BUKIIIOUHO 00 €KTUBHA KAaTeropis, 10 He Ma€ 3MiHIOBATHChH 3aJIEKHO
BiJI TUX YU IHIIUX CY0 €KTUBHHX YMHHUKIB.
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Mpo6neMun UMBINBLHOro, rocnogapcbLKOro, TPYAOBOro NpaBa Ta npaBa couianbHoro 3aéeaneyeHHs

BucnoBku. TakuMm 9uHOM, OyJI0 PO3IISTHYTO OIMH i3 HABaXXITUBIIINX IPHHIUITIB IIUBUTFHOTO TPOLIECYaIFHO-
TO MpaBa — NPUHIIUI 00’ €KTUBHOI iICTHHH, 3MICT SKOTO TIOJIATAE Y BCEOIYHOMY, TOBHOMY Ta HEYIEPePKEHOMY 3’5CY-
BaHHI OOCTaBHH CIIPaBH, 10 3a0e3Meuye yXBaJeHHsS 0OTPYHTOBAHOTO, 3aKOHHOTO 1 00’ €KTUBHOTO CYJOBOTO PillleH-
HS. X0uya IPUHIUN 00’ €KTUBHOI ICTUHU HE 3aKpiIUIEHO B OKPEMil HOpMi LUBIJIBHOTO MPOIECYaIbHOTO 3aKOHO/IaB-
CTBa, BiH BiJJOOpakaeThCs Yepe3 1HII HOPMHU Ta MPUHIIUIY [IMBUTLHOTO MPOIieCcyalibHOTO mpaBa. [IpoaHaizyBaBmm
CHUCTEMY MPHUHIIMITIB ITUBUIBHOTO TMPOIECY Ta MicIle NMPUHIMUIYY 00’ €KTUBHOI ICTUHM B I CHCTEMi, HOTO B3ae-
MO3B’SI30K 1 CIIBBiIHOIIICHHS 3 IHIIMMHU MPHHIMIIAMH, 30KpeMa 3aKOHHOCTI, 3MaraJlbHOCTi, PiBHOCTI TOMIO, OyiI0
3p0o0JIeHO BUCHOBOK, IO MPOOJIeMH peatizallii MPUHIUIY 00’ €KTUBHOIT ICTHHH 3aJIMIIAI0THCS. HEBUPIIIEHUMH KPi3b
IpU3MY TOPYIICHHS IHIIMX OCHOBOIONOXHKX 3aCalil LHMBLIBHOTO CynounHCTBa. OKpemo mpobimema peamisarii
MPUHLUIY 00’ €KTUBHOI ICTUHH TIOCTAE 3 TOYKHU 30py JOKa3yBaHHS y ]_II/IBlJ'IBHOMy NPOLIEC — MOPYIICHHS NPaBHIIb-
HOTO BU3HAYCHHS MpeIMeTa TOKa3yBaHH:I, IPOLETyPH 3i0paHHs JOKa3iB, iX MOJAHHS 1 MOAANBIIe TOCIIIHKEHHS, a
TaKOX IX OITiHKa, BeJle JO HEMOBHOTH JOCHTIKEHHS (PaKTHIHNX OOCTAaBUH CIPaBH, a BIATaK TSATHE 3a COOOIO BiCYT-
HICTB peastizarii npuHONIY 00’ eKTHBHOI icTHHU. BoqHouac Bka3ana nmpobiemMa BUPIMIyeTHCSI MEXaHI3MaMH IIeperiis-
Iy CyIOBUX pillleHb, 30KpeMa IpHu Meperisi/li 3a HOBOBUSBICHUMH a00 BUKIIOYHMMHU oOcTaBHHaMu. KpiMm mporo,
HEOOXiHUM € MiJBUIICHHS PiBHS MPABOCBIJOMOCTI CYCIUILCTBA B LIJIOMY, 34€0UIBIIOTO CyJaiB, adu 3pOCIIo YCBi-
JIOMJIEHHSI LIIHHOCTEH mpaBa, mpaB i cBOOO JIIOIWHH, 30KpeMa depe3 3MEeHIIeHHs piBHA Aedopmalii mpaBoCBiao-
MOCTI, TAKUX SIK IIPABOBHI HIT1Ii3M Ta MPaBOBHIA JUICTAHTU3M. BinTak, mocsrHeHHs 00’ €KTHBHOT ICTUHH Ma€ CTaTh
i71easioM, MMparHeHHs JI0 IKOTO TIOBUHHO 3a0€31e1yBaTruCh, y TOMY YHCII, | HAIBHUMH MEeXaHi3MaMH, 30KpeMa, iHCTH-
TYTOM TEPETISAY CYJIOBHX PIllICHb 32 HOBOBHSBICHUMH 200 BHKJIIOYHUMH OOCTaBUHAMU.
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Pe3zrome

Mentok /1.0. Peanizaniss npuHIMIY 00’ €KTHBHOI iCTHHU NIPU Neperisji CyI0BUX pillieHb Y IMBLILHOMY Ipoueci Ykpainu.

VY cTaTTi pO3MIAHYTO MOHSTTS Ta MPABOBY CYTHICTh MPUHIMITY 00’ €KTHBHOI ICTHHH Y IIUBUIBHOMY IIpoIieci YKpaiHu Ta BU3HA4e-
HO HOT0 MiClle Y CHCTEMI MPUHIIMIIIB IIMBLUIFHOTO TPOIiecyanbHOro npasa. [IpoananizoBaHo npobieMu, siKi He J03BOJSIIOTh CTBEPIKY-
BaTH IO peasi3anilo MPUHIHUITY Ta JOCSTHEHHS 00’ €KTHBHOI iCTHHH IIPH BUPIIIEHHI CyJaMH OKPEMHX LUBIIBHUX cipas. Ileperan
CYIIOBHX pillIeHb 32 HOBOBHSABJICHUMH a00 BUKIIOYHUMH OOCTaBUHAMH BU3HAYCHO SIK OAMH 13 MEXaHi3MiB HaOMIKEHHS CyIy Ta ydac-
HHKIB CIIPaBHU 10 00 €KTUBHOI iCTHHH.

Koio4oBi ci1oBa: IpHHININ IHUBUIBHOTO MPOLECYaIBHOTO IIpaBa, Mepenisl CyA0BHX pillleHb, IUBITEHUN Mpoec, 00’ €KTHBHA
icTHHA.

Pe3ome

Meniok /1.0. Peannzanus NpMHUUNA 00beKTHBHOI HCTHHBI NIPH NepecMOTpe CyIeOHbIX pelleHUll B rPaIaHCKOM Npo-
necce YKpauHbl.

B craTbe paccMOTpEHO MOHATHE U IIPABOBYIO CYIIHOCTH IPHHINIA 0OBEKTHBHON HCTHHBI B TPAXKIAHCKOM IIpoLecce YKPauHbI U
OIIpeJeNICHO €ro MeCTO B CUCTEME INPUHLMIIOB IPaXIaHCKOTO MIPOollecCyabHOTO Ipasa. IIpoaHanu3upoBaHsl MpoOIeMbl, KOTOPbIE HE
MO3BOJIAIOT YTBEPXKIATh O peaH3alliy MPHHINNA U JOCTIDKCHHIO OOBEeKTUBHOM MCTHHEI NIPU PEIICHUH CYAaMH TPaXkKAAHCKUX el
IMepecmoTp CyneOHBIX peLICHHH B CBSI3H C BHOBb OTKPBIBIIMMUCS MM HCKIFOYUTETBHBIMHA OOCTOSTENBECTBAMHU OIIPEIENICHO KaK OJHH
U3 MEXaHU3MOB IPUONMKEHHS Cy/la M YYaCTHUKOB Jieja K 0ObeKTUBHOM HCTHHE.

KnioueBble cj10Ba: IIPUHIUITEI IPaXKIAHCKOTO IPOIECCYalbHOTO IpaBa, MePecMOTp CyAEOHBIX PEIICHUI, IpaXKTaHCKUH Mpo-
1ecc, OObEKTHUBHAS MCTHUHA.
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OniitiHuk J1.A. Okpemi acnekTu BiALLKOAYBaHHA MOpasibHOI LKoAW Cy6’ekTaM rocrnogapioBaHHs Y NpakTuLi. ..

Summary

Daryna Meniuk. The implementation of the principle of objectivity of truth in the review of court decisions in the civil
process of Ukraine.

The article draws attention to one of the most important principles of civil procedural law is the principle of objective truth, the
substance of which is to clarify in full the circumstances of a case, that would allow a court to make a reasoned, lawful and objective
decision. Doctrinal approaches to defining the notion of the principle of objective truth were also examined and its main features were
identified.

In addition, the system of principles of the civil process, the place of the principle of objective truth in this system, its interrelation
and relation with other principles, such as legality, competitiveness, equality, etc., were analysed. In this aspect, the main problems of
the realization of the principle of objective truth were also identified through the prism of violation of other fundamental principles of
civil justice.

One of the problems of realizing the objective truth principle was the problem of proof. Thus, a violation of the correct determi-
nation of the subject of evidence, the procedure for gathering evidence, their presentation and further investigation, as well as their eva-
luation, leads to incomplete study of the facts of the case, and therefore entails the failure to realize the principle of objective truth.

It is established that the principle of objective truth is, unfortunately, sufficiently abstract, since the trial proceeds through cog-
nition, which eliminates the possibility of complete objectivity. It is considered necessary to increase the level of justice of the society
as a whole, and of judges, especially, in order to increase awareness of the values of human rights, rights and freedoms and to reduce
the level of deformation of justice, in particular legal nihilism and legal amateurism. The categories of truth in law and cognition as
activities in the field of philosophical science were also explored, which made it possible to better understand the content of the prin-
ciple of objective truth, including in the civil process.

Finally, it should be noted that despite the perception of the world, the circumstances of a particular case, the treatment of people
through a subjective category of knowledge, our country’s judges have to reach a level of professionalism that would allow to a certain
extent clarify all the circumstances of the case objectively. Hence, on that basis to make legitimate, substantiated and objective decisions
in the case. Therefore, the attainment of objective truth must be the ideal to be pursued, including through existing mechanisms, in par-
ticular the institute of judicial review, so the court must bear in mind that the truth of the case, including civil proceedings, is a purely
objective category, which should not change depending on certain subjective factors.

Key words: principles of civil procedure law, review of court decisions, civil process, objective truth.
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OKPEMI ACMEKTU BIAWKOAYBAHHSA MOPAJbHOI LUKOAU CYB’EKTAM
FOCNOAAPIOBAHHSA Y NPAKTULI EBPOMENCBLKOIO CyAY 3 MPAB JNIOAUHU

IocranoBka mpodjemMu. €1rHA CTATT 3aKOHOJABYOTO aKTa, 10 BU3HAYAE OCHOBHI 3aCaIyl rOCIOAaPIOBAHHS
B YKpaiHi 1 pery/roe rocrofapchKi BIIHOCUHH, SIKi BAHUKAIOTH y MPOIIEC] opraHi3allii Ta 31iiCHEHHS TOCIoAapChKol
JUSUTBHOCTI MIXK Cy0’ €KTaMH TOCTIOIapIOBAHHS, @ TAKOXK MIXK IIMMHU CY0’ €KTaMH Ta IHITUMH Y9aCHUKAMH BiTHOCHH Y
cepi rocrogaproBaHHs, MO0 MOXKIIMBOCTI BiJIIKOAYBaHHS Cy0’€KTy rOCIOJaprOBaHHS MaTepiabHOT KOMIICH Al
MopanbHOi mkoau (cT. 225 T'ocnonapcbkoro KoAekcy YKpaiHU) He 103BOJISIE YiTKO BUBHAUUTH MEXKI MOXKITUBOI KOM-
MeHcallii HeMarepialbHUX BTPaT Cy0’€KTa rOCHOAApIOBAaHHS, €IEMEHTH MOPAIBHOI IIKOIH, SKOi MOXE 3a3HABAaTH
Cy0’€KT TOCIIOAAPIOBAHHS Ta KPUTEPIi pO3paxyHKy po3Mipy MaTepiajbHOI KOMIIEHCAIlii MOPaIbHOI IIKOAH, 3aBIaHOL
Cy0’€KTy TOCTIOIapPIOBAHHS, SIKi CTalIu 0 €)eKTHBHUM 3aCOOOM BIJTHOBJICHHS CTAHOBHIIA, 110 ICHYBAJIO IO HACTAHHS
00CTaBUH, IO CIPHYNHKIIN HEMaTepialbHi BTPAaTH Cy0’ €KTa TOCIIONAPIOBAHHS.

IIpakTHka HamiOHATBHUX CYAIB YKpaiHU CBiIUMTH, 110 IIEPEBAXKHO OCHOBHA yBary MPHIUIIETHCS KOMIICHCALTi-
M MaTepialibHUX BTpAT Cy0’ €KTiB TOCIOAAPIOBAHHSA, a CIIPaBeNINBa caTUC(aKIlisl BTpaT HeMaTepiadbHOTO XapaKTe-
py y OULIBLIOCTI BUMAJKIB 3aJIMIIAETHCS 11032 YBAarolo CyAoBUX opraHiB. [lopss 13 TMM y mpakTuili €Bponeicbkoro
cyxy 3 npas JroquHu (gani — €CI1JI) muraHHs MaTepialbHOTO BiIIKOTYBaHHSI MOPAIBHOT IIKOIHU CYy0’ €KTaM TOCIIO-
JIApIOBAaHHS HE € HOBUHOIO, SIK 1 BUKOPHCTOBYBaHI 3a3HAYCHOIO IHCTHTYIIEI0 KATETropii OIMIHKK HAsSBHOCTI Ta PO3Mi-
PiB MOpaJIbHOT IIIKOJTU € TOCUTH ITUPOKUMH, 3BaXKAIOTh K Ha MpeneaeHTHy npaktuky €CI1JI, Tak 1 Ha iHAWBITyalb-
Hi 00CTaBUHH KOXKHOI CITPABH.

Bkazane 3yMoBIo€e OTpedy B JOCHTIHKEHHI MPakTUKH po3risiny €CILI BUMOr mpo KOMIIEHCAII0 MOPaIbHOL
IIKOJIM, IO 3asBJIAIOTHCS CYO €KTaMH TOCIOAaPIOBAHH, O3HAUCHHS KPHUTEPIiB, sIKi BUKOPHCTOBYIOTHCS MPU BCTa-
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